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PREFACE. 


A  SMALL  part  only,  of  the  decisions  made  by  Judge  Spragne, 
have  ever  been  reported.  Owing  to  his  inability  to  use  his  eyes 
in  reading  or  writing,  his  opinions  were  delivered  orally.  A 
considerable  number  of  the  opinions,  embraced  in  this  volume, 
especially  the  more  elaborate  ones,  were  originally  written  out 
from  his  dictation,  and  some  of  them  are  now  published  for  the 
first  time.  The  others  were  in  the  first  instance  reported  by  the 
counsel,  and  published  in  the  Law  Reporter,  or  elsewhere.  All 
of  them  have  been  revised  by  Judge  Sprague,  and  now  appear 
with  his  sanction.  In  this  revision,  the  original  reports  have, 
sometimes,  been  curtailed,  by  omitting  the  analysis  and  compari- 
son of  evidence,  which,  however  important  to  the  parties  in  the 
cause,  are  of  no  interest  to  the  professional  reader,  who  desires 
only  to  know  what  were  the  facts  found  by  the  court,  upon 
which  the  law  was  pronounced.  The  head-notes  were  prepared 
by  the  judge;  as  a  general  rule,  they  contain  only  the  points 
decided,  but  in  some  instances  embrace  legal  propositions  which 
were  the  foundation  of  the  reasoning  of  the  court.  An  occasional 
foot-note  has  been  added,  where  the  authorities  subsequent  to  the 
decisions  seemed  to  demand  it ;  and  these,  and  the  references  to 
cases,  have  been  made  by  me  as  editor.  In  collecting  the  reported 
cases,  I  have  had  the  valuable  assistance  of  Mr.  Charles  Francis 
Adams,  Jr.,  of  the  Boston  bar,  by  whom  most  of  that  labor  was 
performed. 

P.  E.  Parker. 

Boston,  May  17th,  1861. 
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Hov.  PiLia  Spkaoub,  Dzbtriot  Juoei. 


October^  1841. 

Thb  Olive  Chambsblaik. 

Foif«itare  of  wagef  by  the  first  mate  for  personal  Tiolonce  upon  the  master. 

His  being  permitted  to  continue  in  his  office  for  a  few  days,  until  the  master  can  reach  a 

plaoe  more  convenient  for  the  exercise  of  his  authority.  Is  not  a  condonation,  espeoi- 

ally  if  the  mate  continue  to  be  contumacious. 
The  owners  hariag  snffered  no  damage,  the  forfeiture  is  decreed  only  as  a  penalty  for 

the  offence. 
If  the  mate  has  been  sufficiently  punished  by  imprisonment,  he  ought  not  to  be  subjected 

to  a  ftirther  infliction. 

Spbagub,  J.— ^Thifl  is  a  libel  in  rem  for  wages*  The  defence 
is  forfeitore  by  misconduct. 

Merry,  tbe  libellanty  was  mate  of  the  brig  Olive  Chamberlain* 
While  at  Cardenas,  he,  without  justifiable  causey  assaulted  the 
master,  striking  him  one  or  more  blows,  and  committing  other 
tiolence  on  his  person.  He  at  other  times  manifested  a  spirit  of 
insubordination,  and  spoke  of  the  master,  in  presence  of  the  crew, 
2 


10  DISTRICT  COURT, 

Th«  OliT*  duunborUin. 

in  language  of  contempt.  The  libellant  continued  in  his  office  of 
mate,  and  performed  its  duties,  for  four  or  five  days  after  the  as- 
sault, and  until  the  arrival  of  the  brig  at  Havana ;  and  it  was  there 
agreed  between  him  and  the  master,  that  he  should  exchange  places 
with  the  second  mate,  but  upon  being  required  to  give  up  the  log- 
book, he  refused.  The  master,  thereupon,  after  consulting  the 
American  consul,  caused  the  libellant  to  be  taken  from  the  vessel, 
and  committed  to  jail,  where  he  remained  four  days,  when  he  was 
released,  and  immediately  returned  to  Boston.  He  was  there 
arrested  on  a  criminal  complaint  for  the  assault  at  Cardenas,  and 
now  stands  bound  over  to  take  his  trial,  at  the  next  Circuit  Court. 

It  is  contended  by  the  libellant's  proctor,  that  the  offences  are 
not  set  forth  with  sufficient  distinctness  in  the  answer.  But  this 
does  not  apply  to  the  assault  at  Cardenas,  which  is  set  forth  with 
precision.  That  outrage  was  of  itself  sufficient  to  work  a  forfei- 
ture of  wages. 

It  is  contended  that  the  misconduct  was  forgiven  by  permitting 
the  libellant  to  continue  in  his  office,  and  perform  its  duties,  until 
the  brig  arrived  at  Havana.  But  the  master  merely  waited  a  few 
days,  until  he  reached  a  more  convenient  place  for  exercising  his 
authority.  It  is  not  so  strong  a  case  as  that  of  The  Mentor^  4 
Mason,  92,  which  was  held  to  be  no  remission.  Beside  this, 
the  libellant  refused  at  Havana  to  give  up  the  log-book,  and  per- 
sisted in  this  refusal,  until  he  was  taken  out  of  the  vessel  and  com- 
mitted to  prison.  His  disobedience  and  contumacy  were  thus 
continued  to  the  last. 

It  is  further  insisted,  that  the  libellant  has  already  been  punished 
by  the  imprisonment  at  Havana  and  the  criminal  proceedings  here, 
and  that  to  enforce  a  forfeiture  of  wages  would  be  to  punish  him 
twice.  In  this  case  the  owners  suffered  no  damage,  and  they  can 
withhold  the  wages  of  the  libellant  only  as  a  penalty  for  his  miscon- 
duct. The  punishment  is  to  be  proportioned  to  the  offence,  and  if 
sufficient  has  already  been  suffered,  the  court  will  not  permit  a  fur- 
ther infliction.  The  offence  is  not  of  a  trivial  character.  Actual 
violence  upon  the  person  of  the  master,  on  board  of  his  own  vessel, 
by  one  bound  to  submit  to  his  authority,  is  not  to  be  passed  over 
lightly.  The  criminality  of  the  libellant  is  heightened  by  the  office 
which  he  held.    To  the  first  mate,  above  all  others,  has  the  master 
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a  right  to  look,  not  only  for  an  example  of  obedience,  but  for  active 
and  efficient  assistance  in  repressing  insubordination,  and  upholding 
his  lawful  authority.  His  misconduct  at  other  times,  though  not  re- 
lied on  as  substantive  ground  of  forfeiture,  must  at  least  deprive 
him  of  that  favorable  regard  to  which  he  might  have  been  entitled, 
had  he  at  all  other  times  been  exemplary  in  the  discharge  of  his 
duties. 

The  forfeiture  of  his  wages  earned  prior  to  the  assault  at  Car- 
denas, in  addition  to  what  has  been  already  suffered,  will  not,  in 
my  judgment,  exceed  the  just  measure  of  punishment.  For  the 
five  days  which  he  continued  to  serve  after  the  offence,  he  is  entitled 
to  recover  wages.     No  costs  will  be  allowed. 

E.  Smithj  Jr.j  for  libellant. 

F.  Dexter  ^  Q-.  W.  PhiUipe^  for  claimants. 


NavembeTf  1841. 

The  Brig  Planet. 

During  the  pendency  of  a  suit  for  wages  by  a  seaman,  the  libeUant^  without  the  know- 
ledge of  his  prootor,  settled  his  claim,  reeeiying  only  the  wages  due.  The  proctor  was 
aUowed  to  proceed  for  and  to  recoyer  costs. 

The  libellant,  a  boy  of  about  nineteen  years  of  age,  shipped  at 
St.  John,  N.  B.,  his  native  place,  for  a  voyage  described  in  the 
articles  as  being  from  St.  John  to  the  West  Indies,  thence  to 
Sydney,  and  thence  to  St.  John.  Instead  of  returning  to  St. 
John,  however,  the  vessel  came  to  Boston.  On  arriving  here  the 
boy  demanded  his  discharge  and  wages;  both  which  were  refused 
him.  The  master  also  refused  to  give  up  his  clothes.  He  then 
applied  to  the  British  consul,  who  refused  to  aid  him,  and  told  him 
he  would  be  arrested  as  a  deserter.  (This  was  owing  to  a  set  of 
articles,  different  from  those  signed  by  the  boy,  and  which  included 
Boston  in  the  voyage,  having  been  left  at  the  consul's  office.)  In 
this  situation  he  applied  to  a  proctor,  who  commenced  admiralty 
process.  As  soon  as  the  process  was  served,  the  master  and  agents 
sent  for  the  boy,  and  without  consulting  or  notifying  the  proctor, 


12  DISTRICT  COURT, 

The  Brig  Planet 

paid  him  his  wages  and  took  a  receipt  in  full,  but  paid  him  noth- 
ing for  costs.  It  appeared  that  the  boy  told  them  that  he  should 
have  little  left  from  his  wages,  after  paying  his  costs.  The  ques- 
tion for  the  court  was,  whether  process  should  continue  against  the 
vessel  for  costs.  The  respondents  produced  the  libellant's  receipt 
in  full,  in  defence. 

(7.  (7.  Nutter,  for  the  respondents,  offered,  in  defence,  the  receipt 
in  full  of  the  seaman,  and  the  testimony  of  the  agent  who  paid 
him,  that  at  the  time  of  settlement  the  boy  agreed  to  pay  all  the 
costs  which  had  accrued ;  and  it  was  contended,  that,  since  no  evi- 
dence appeared  to  impeach  the  fairness  of  the  compromise,  or  to 
show  that  any  advantage  was  taken  of  the  seaman,  the  claimants 
were  not  liable  for  the  costs. 

R.  H.  Dana,  Jr.,  for  the  libellant. 

Sprague,  J. — The  proctor  is  an  officer  of  the  court,  and  the 
practice  in  admiralty  has  been  to  aUow  him  to  proceed  for  costs, 
when  there  is  reason  to  believe  the  seaman  has  been  designedly 
induced  to  settle,  after  service  of  process,  without  his  proctor's 
knowledge.  The  seaman  is  under  a  disadvantage  in  dealing  with 
the  other  party,  especially  as  to  costs  and  matters  of  law,  and  is 
entitled  to  the  aid  of  his  proctor.  In  this  case  the  libellant,  being 
a  minor,  was  peculiarly  under  the  protection  of  the  court.  He 
had  been  brought  on  a  voyage,  contrary  to  his  agreement,  to  a 
place  in  which  he  was  an  entire  stranger;  denied  his  legal  right  to 
a  discharge  and  to  his  wages;  and  on  applying  to  the  consul,  his 
proper  protector,  had  been  refused  all  aid,  (through  a  misapprehen- 
sion on  the  consul's  part;)  and  as  a  last  resort  had  applied  to  a 
lawyer.  He  was,  then,  clearly  entitled  to  his  costs  as  well  as  to 
his  wages;  and  obliging  him  to  pay  his  own  costs  was,  in  effect, 
deducting  so  much  from  his  wages.  There  may  be  oases  of  settle- 
ments made  with  seamen,  without  consulting  their  proctors,  which 
will  stand;  but  in  this  case  there  seems  to  be  good  reason  for 
allowing  the  proctor  to  proceed  for  his  costs,  notwithstanding  the 
settlement  with  his  client. 

Decree  for  costs. 

See  CoUins  v.  Nickerson,  post 
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January J  1842. 

Janvrin  V.  Smith. 

The  power  of  granting  a  reriew,  by  a  oonrt  of  admiralty,  is  not  limited  to  the  term  at 

which  the  original  decree  was  passed. 

Sp&agub,  J. — This  is  a  libel  of  review  by  which  the  court  is 
asked  to  open  for  a  re-hearing  a  final  decree  of  this  court,  made 
in  JunC)  1841.  It  has  been  frequently  asserted  that  a  court  of 
admiralty  has  no  power  to  review  its  own  decree,  after  the  expira- 
tion of  the  term  at  which  it  was  passed.  This  assertion  is  rested 
upon  some  of  the  doctrines  of  the  civil  law,  which  regards  courts, 
like  arbitrators,  m  fundi  officio,  after  a  final  decree  has  been  made 
and  the  tribunal  has  adjourned.  But  a  court,  unlike  arbitrators, 
is  a  permanent  tribunal,  with  continuing  powers;  one  of  which  is 
to  give  to  the  prevailing  party  the  fruits  of  his  decree,  by  execu- 
tion or  other  process.  Hence  it  has  been  sometimes  admitted  that 
the  court  has  power  over  the  decree  itself,  so  long  as  it  remains 
unexecuted,  but  that  when  completely  carried  into  effect,  the 
power  of  revision  ceases.  This  doctrine  annuls  the  technical  and 
arbitrary  restriction,  which  prohibits  the  court  from  touching  its 
decree  after  an  adjournment.  The  new  limitation  which  it  intro- 
duces has  no  rational  foundation,  except  upon  the  idea  that  after 
a  complete  execution  of  the  decree,  the  court  has  no  means  of 
granting  relief,  however  erroneous  or  unjust  it  may  be ;  and  this  is 
sometimes  true,  and  in  such  cases  the  court  certainly  will  not  exer- 
cise the  power  of  revision,  because  a  re-examination  would  be 
nugatory.  But  there  are  cases  in  which  the  remedial  power  of 
the  court,  in  a  libel  of  review,  would  be  complete,  notwithstanding 
the  execution  of  the  original  decree.  Thus,  in  a  possessory  or 
petitory  suit  for  a  ship,  a  decree  in  favor  of  the  libellant  may  have 
been  carried  into  effect  by  actual  delivery  of  the  ship  to  him;  and 
yet,  upon  the  revision  of  that  decree,  a  redelivery  may  be  ordered 
and  made  to  the  party  from  whom  she  was  originally  taken.  How- 
ever it  may  have  been  under  the  modes  of  procedure  in  the  civil 
law,  it  is  certain  that  under  our  practice  the  power  to  grant  reviews 
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is  essential  to  the  due  administration  of  justice.  Cases  may  arise, 
not  only  in  proceedings  in  renij  but  even  in  snits  in  penonaniy  in 
which  decrees  may  have  been  rendered  disposing  of,  or  affecting 
property  to  a  large  amount,  without  personal  notice  to  the  owner 
thereof.  By  the  Supreme  Court  Admiralty  Rules,  No.  2,  the  pro- 
cess in  suits  in  personam  may  be  a  simple  warrant  to  arrest,  *  * 
or  a  warrant  to  arrest  the  person  of  the  defendant,  with  a  clause 
therein,  if  he  cannot  be  found,  to  attach  his  goods  and  chattels 
to  the  amount  sued  for ;  or,  if  such  property  cannot  be  found, 
to  attach  his  credits  and  effects  to  the  amount  sued  for,  in  the 
hands  of  the  garnishees  named  therein;  or,  a  simple  monition. 
Beside  the  errors  which  may  intervene,  where  the  party  in  interest 
has  had  no  notice  which  will  enable  him  to  protect  his  rights, 
others  may  arise  from  honest  mistake  or  actual  fraud.  Even  an 
appearance  may  be  entered  by  mistake  or  design,  where  no  autho- 
rity has  been  given,  and  a  final  decree  rendered  upon  the  acts  or 
omissions  of  the  supposed  proctor.  If,  in  these  and  other  cases  of 
clear  injustice,  relief  cannot  be  had  by  review  in  this  court,  the 
party  is  remediless ;  for  no  other  tribunal  can  revise  the  decree, 
except  upon  appeal,  and  that  is  restricted  to  the  next  term  of  the 
Circuit  Court.  It  is  certainly  of  great  importance  that  judicial 
determination  should  not  be  disturbed,  except  for  very  grave  and 
urgent  reasons.  Interest  reipublicce  ut  sit  finis  litiumy  and  the 
repose  of  rights  and  titles  is  a  matter  of  public,  as  well  as  private 
concernment.  But  to  attain  this,  let  us  not  adopt  a  rule  so  rigid 
as  to  secure  also  the  repose  of  fraud  and  injustice.  Litigation  is 
indeed  an  evil;  but  courts  are  established  to  entertain  suits  for  the 
redress  of  wrongs,  and  there  may  be  as  high  reasons  for  a  second 
suit  as  for  an  original  one. 

Under  some  systems  of  jurisprudence  no  decree  is  made,  until 
after  such  personal  notice  as  insures  the  party  in  interest  an  oppor- 
tunity to  defend  his  rights.  But  under  our  system  such  personal 
notice  is  not  in  all  cases  given,  and  if  for  want  thereof  injustice 
has  been  done,  surely  there  should  be  a  power  lodged  somewhere 
to  relieve  against  it.  But  although  that  class  of  cases  may  be  the 
strongest,  I  think  that  the  power  of  review  is  not  limited  to  them, 
but  must  rest  in  the  judicial  discretion  of  the  court,  guided  by 
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such  rules  of  decision  as  sound  principles  of  justice  and  policy 
dictate. 

Lord  Stowell,  in  the  case  of  The  FartitudOj  2  Dods.  70,  says, 
the  court  '^  might,  perhaps,  *  "^  deem  it  not  improper,  in  some 
cases,  to  suffer  a  cause  to  be  reopened."  But  ^Hhat  mere  negli- 
gence or  oyersight  would  not  be  a  sufficient  ground  for  such  an 
extraordinary  interposition  of  the  authority  of  the  court." 

^^  A  direct  case  of  fraud,  or  something  equivalent  to  it,  must  be 
made  out,  before  I  can  suffer  such  a  step  to  be  taken." 

Mr.  Justice  Story,  in  the  case  of  The  Steamboat  New  England^ 
8  Sumner,  506,  after  stating  that  he  has  not  been  able  to  satisfy 
his  mind  whether  the  District  Court  possesses  any  jurisdiction 
after  the  term  is  passed,  proceeds  to  say,  that  if  it  has  the  power 
to  entertain  a  libel  of  review  in  any  case,  it  must  be  in  very  special 
cases,  which  he  proceeds  to  enumerate.  One  of  them  is  stated  in 
the  following  words: — "Or  where  new  facts,  changing  the  entire 
merits,  have  been  discovered  since  the  decree  was  passed,  and 
there  has  been  not  only  the  highest  good  faith,  {uberrima  fideB^) 
but  also  the  highest  diligence  and  an  entire  absence  of  just  impu- 
tations of  negligence." 

The  language  used  by  these  eminent  admiralty  judges,  indicates 
a  strong  conviction  of  the  necessity  of  the  existence  of  this  power, 
and  at  the  same  time  a  consciousness  that  its  exercise  is  not  sanc- 
tioned by  precedent.  But  the  want  of  known  precedents  is  of  less 
force  in  admiralty,  than  in  the  exercise  of  almost  any  other  juris- 
diction ;  for  of  the  proceedings  of  the  admiralty  courts  in  this 
country  before  the  revolution,  we  have  no  reports,  and  very  few 
reports  of  those  since  that  time;  while  in  England,  the  courts 
of  common  law,  greedy  of  power,  and  acting  upon  the  maxim 
ampliare  juriadictionemj  wielded  the  power  of  prohibition  with 
such  narrow  jealousy  of  the  admiralty,  as  to  divest  it  of  many  of 
its  original  attributes,  which,  in  later  and  more  liberal  times,  have 
been  restored  by  acts  of  Parliament. 

Upon  principle,  the  court  ought  to  possess  the  power  of  review. 
With  the  countenance  of  such  names  as  Lord  Stowell  and  Mr. 
Justice  Story,  I  shall  entertain  this  application,  and  proceed  to 
investigate  the  facts  upon  which  it  is  founded. 

[The  court  then  went  into  an  examination  of  the  evidence,  and 
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refused  the  application,  on  the  ground  that  it  did  not  present  a 
case  for  the  exercise  of  the  power  of  reyision.] 

O.  P.  Ourtit  ^  B.  B.  OurtiSy  for  petitioner. 

S.  Smithy  Jr.y  for  respondent. 


■^> 


Ace.  The  Monarch,  1  W.  Rob.  21 ;  2  Conk.  Adm.  (2d  ed.)  360-367. 
Contra,  The  Martha,  Blatchf.  &  Howl.  171-175. 


February,  1842. 

Francis  v.  Bassett. 

No  statate  prohibits  the  flling  of  uiy  libel  within  ten  days  after  the  discharge  of  the  cargo. 
Wages  are  not  forfeited  by  learing  the  yessel  after  the  voyage  it  ended,  and  before  the 

cargo  is  unladen. 
Wages  in  such  case  allowed,  np  to  the  time  of  leaving  by  reason  of  illness. 

Sprague,  J. — This  is  a  lihel  in  personam  for  wages. 

The  first  objection  by  the  respondent  is,  that  the  libel  was  filed 
within  ten  days  from  the  discharge  of  the  cargo. 

But  the  statute  only  prohibits  the  issuing  of  process  against  the 
yessel  within  ten  days — ^not  the  filing  of  the  libel.(a) 

It  is  next  objected,  that  here  was  a  desertion,  and  consequent 
forfeiture  of  wages.  The  vessel  arrived  in  Boston,  and  was  moored 
in  safety  on  Friday  the  third  day  of  December  last ;  and  some- 
time during  the  evening  or  night  of  the  same  day,  the  libellant 
left  her,  and  did  not  return.  But  a  desertion  can  only  be  in  the 
course  of  the  voyage,  not  after  its  termination.  Here  the  voyage 
had  been  ended,  by  the  vessel's  being  moored  in  safety  in  the  usual 
place.     Oloutman  v.  Th^nison,  1  Sumner,  376,  877. 

It  is  further  insisted,  that  if  there  be  no  forfeiture,  there  should 
be  a  deduction  from  the  wages  of  the  libellant,  because  he  absented 
himself  without  leave. 

The  evidence  shows  that  he  was  suffering  from  disease,  to  that 

(a)  See  The  William  Jarvi$,  post. 
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extent  which  should  excuse  him  from  the  performance  of  a  contract 
for  personal  service. 

Decree  for  the  libellant  for  his  wages  up  to  the  time  of  leaving 
the  vessel. 

F.  W.  Sawyety  for  libellant. 

B.  F.  HalUtty  for  respondent. 


Whether  seamen  are  bonnd  by  the  maritime  law,  in  the  absence  of  special 
Btipnlations,  and  of  any  custom  of  the  port,  to  perform  further  daties,  in  unlad- 
ing the  cargo,  after  mooring  the  vessel  in  safety  at  her  last  port  of  destination, 
see  The  Happy  Retumj  1  Pet.  Ad.  253 ;  The  Marthoj  Bl.  k  Howl.  151 ;  The 
Mary  J  Ware,  465 ;  Oranon  y.  HarUhome^  61.  k  Howl.  463  ;  The  Eagle,  Olcott, 
235 ;  CUmtman  v.  Tunison,  ante.  That  the  seaman's  leaving  the  vessel  when 
she  is  thus  moored,  or  refusing  to  perform  such  dutieSf  does  not  incur  the  star 
tuU  forfeiture  for  desertion,  see  cases  cited  above,  and  The  Elizabeth  FrUhj 
BL  &  Howl.  195 ;  S.  G.  2  Paine,  291. 


Marchf  1842. 

The  Brig  Mary. 

Wages  and  provisions  are  to  be  allowed  in  general  average  firom  the  time  when  a  vessel 

in  distress  alters  her  oonrse  to  seek  a  place  of  safetj. 
If  masts  are  out  away  at  sea,  and  the  vessel  lies  for  a  time  disabled,  and  afterwards  alters 

her  course  and  puts  away  for  a  port  of  safety  to  refit,  wages  and  proyisions  are  not 

allowed  in  general  average  during  the  time  of  such  detentioui  but  only  firom  the  time 

of  altering  her  course. 
SembU,  if  by  cutting  away  tiie  masts  the  deck  is  ripped  up,  and  by  that  means  water 

gets  in  and  ii^jures  the  cargo,  such  damage  to  the  cargo  Is  to  be  paid  for  In  general 

average. 
If  a  vessel,  from  perils  of  the  sea,  is  compelled  to  seek  a  port  of  safety,  and  there  the 

cargo  is  necessarily  landed  and  stored  in  order  to  repair  the  vessel  and  to  enable  her 

to  proceed  on  her  voyage,  and  while  thus  stored  is  destroyed  by  fire,  it  must  be  paid 

for  in  general  average. 
But  if  the.  cargo  was  landed  and  stored  because  it  was  damaged,  and  is  destroyed  by  fire 

while  thas  stored,  it  is  not  to  be  paid  for  in  general  average. 
If  both  these  oanses  for  landing  and  storing  the  cargo  concur,  and  It  is  destroyed  by  fire, 

It  is  not  to  be  paid  for  in  general  average. 
Where  by  a  charter-party  a  gross  sum,  not  divisible,  was  to  be  paid  as  freight  for  the 
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ronnd  royage  out  and  home,  the  prinoipal  object  of  the  voyage  being  to  obtain  a  retam 
cargo,  and  a  general  average  has  oconrred  on  the  outward  passage ;  held,  that  the 
whole  freight  for  the  round  voyage  must  contribute. 

The  facts  of  this  case  sufficiently  appear  in  the  opinion  of  the 
court. 

Sprague,  J. — The  questions,  which  have  been  presented  in  this 
case,  relate  to  the  adjustment  of  general  average.  First,  from 
what  time  is  the  allowance  for  wages  and  provisions  to  commence  ? 
It  is  admitted  to  be  the  general  rule,  that  it  is  from  the  time  when 
a  vessel  in  distress  alters  her  course  to  seek  a  place  of  safety. 
There  is  a  controversy  here  as  to  the  time  when  the  brig  so  al- 
tered her  course.  Her  masts  were  cut  away  on  the  10th  of  Feb- 
ruary. The  protest  of  the  master,  mate  and  two  seamen,  states, 
that  from  that  time  until  the  19th,  the  brig  lay  disabled,  sometimes 
in  the  trough  of  the  sea,  but  most  of  the  time  with  an  anchor  out,  to 
keep  her  head  to  the  wind ;  and  that  on  the  19th  '^  at  8  A.  M.,  kept 
her  off  S.  S.  W.,  concluding  to  run  for  St.  Thomas."  The  log- 
book is  said  to  be  mislaid  and  is  not  produced,  but  the  protest  refers 
to  and  professes  to  conform  to  it. 

The  captain,  in  his  first  deposition,  says,  that  the  day  after  the 
accident  ^'  we  set  out  for  Nassau,  New  Providence,  but  finding  we 
could  not  fetch  there  on  account  of  westerly  winds,  we  laid  for 
St.  Thomas ;  but  thinking  it  not  safe  to  run  through  the  islands, 
I  stood  for  Antigua.  I  did  this  on  the  21st  of  March."  By  the 
day  of  the  accident,  I  presume  is  meant  the  10th  of  February, 
and  if  so,  the  statement  does  not  correspond  with  the  protest,  which 
describes  the  condition  of  the  vessel,  and  the  measures  taken  to 
have  been  such  as  repel  the  idea  of  her  then  setting  out  for  Nas- 
sau, or  indeed  any  other  place.  Nor  does  it  correspond  with  the 
previous  statement  of  the  captain  in  the  same  deposition,  for  he 
says :  '^  the  eleventh  we  got  clear  of  the  wreck  of  the  mainmast, 
got  the  water  out  of  the  vessel  and  got  the  cargo  trimmed ;  after 
that  we  lay  about  twelve  days  a  wreck  toithout  trying  to  get  along^ 
with  one  anchor  dovm  to  keep  her  head  to  the  wind.''  There  is 
something  inexplicable  in  these  two  statements  of  the  captain ;  and 
the  protest  made  under  oath,  by  the  master,  mate,  and  two  sea- 
men, on  their  arrival  at  the  first  port  after  the  disaster,  must  pre- 
vail over  the  inconsistent  statements  of  the  deposition. 
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But  it  is  urged,  that  the  inability  of  the  vessel  to  proceed  from 
the  10th  to  the  19th,  was  caused  by  the  previous  voluntary  sacri- 
fice of  the  masts,  and  that  the  wages  and  provisions  should  there- 
fore be  paid  for  in  general  average.  Suppose  that  the  vessel, 
instead  of  putting  away*  on  the  19th,  had  proceeded  to  her  origi- 
nal destination  and  arrived  in  safety, — ^would  wages  and  provisions 
be  paid  for  during  the  delay  ?  If  so,  then  in  every  case  of  the 
cutting  away  of  a  spar  or  other  voluntary  sacrifice,  which  protracts 
the  voyage,  this  allowance  must  be  made  for  the  time  the  voyage  is 
extended.  But  I  cannot  consider  such  consequential  loss  a  volun- 
tary sacrifice  of  wages  and  provisions  for  the  common  benefit.  The 
allowance  for  them  in  this  case  must,  I  think,  begin  on  the  19th 
of  February. 

In  the  second  place,  it  is  testified,  that  by  cutting  away  the  masts 
the  deck  was  ripped  up,  and  thereby  salt  water  was  let  in,  which 
injured  the  cargo,  and  that  such  damage  should  be  paid  for  in  gene- 
ral average.  The  fact  is  contested.  The  burden  is  on  the  owner 
of  the  cargo,  and  I  do  not  think  that  he  has  sustained  it  by  the  evi- 
dence. No  allowance,  therefore,  is  to  be  made  for  this  alleged 
damage.  The  cargo  was  landed  and  stored  at  Antigua,  and  a 
part  of  it  destroyed  by  fire.  Shall  this  be  brought  into  general 
average  ?  If  it  was  landed  and  stored  in  order  to  repair  the  ship, 
then  this  new  risk  was  incurred  for  the  general  benefit,  and  should 
be  allowed  upon  the  principle  of  the  case  in  1  Magens,  160.  But 
if  it  was  landed  and  stored  because  the  cargo  was  damaged,  then 
the  new  risk  was  incurred  only  for  the  benefit  of  the  cargo,  and 
the  loss  is  particular  average.  But  the  evidence  shows,  that  both 
causes  concurred.  The  report  of  the  surveyors  ordered  the  cargo 
to  be  landed  in  order  to  examine  the  ship,  and  it  was  so  much 
damaged  that  it  could  not  have  remained  on  board. 

No  decided  case  applicable  to  such  a  state  of  facts  has  been 
cited,  and  we  must  recur  to  original  principles.  Property  is  paid 
for  in  general  average  from  justice  and  policy.  It  is  just,  that  he 
whose  property  has  been  sacrificed  for  the  general  benefit,  should 
bear  no  more  than  his  proportion  of  the  loss ;  it  is  good  policy, 
because  the  owner  who  may  be  supposed  to  be  present  personally, 
or  by  his  agent,  is  thereby  induced  to  make  less  resistance  to  an 
act,  which  is  deemed  conducive  to  the  common  good.    But  this 
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rests  entirely  upon  the  supposition,  that  there  has  been  a  volun- 
tary and  intentional  sacrifice  for  the  general  benefit.  In  the  case 
before  us,  the  cargo  was  so  damaged  as  to  render  its  removal  from 
the  vessel  indispensable.  The  owner  had  no  option.  I  cannot 
therefore  consider  him  as  having  made  a  voluntary  sacrifice  for 
the  purpose  of  prosecuting  the  voyage.  The  goods  consumed  by 
fire  are  not,  therefore,  to  be  brought  into  general  average. 

The  next  question  is,  in  what  manner  the  freight  shall  contri- 
bute. 

By  the  charter-party  a  gross  sum  was  to  be  paid  for  the  round 
voyage  out  and  home.  It  was  not  divisible.  The  principal  object 
of  the  voyage  was  to  obtain  a  return  cargo,  and  there  were  but 
few  articles  on  board  on  the  outward  passage,  when  the  disaster 
occurred.  Three  modes  of  assessing  the  freight  have  been  pro- 
posed. 1.  That  the  whole  freight  for  the  round  voyage  should 
contribute.  2.  That  it  should  be  divided,  and  that  only  the  pro- 
portion for  the  outward  voyage  should  contribute.  3.  That  only 
a  fair  freight  on  the  articles  actually  on  board  should  contribute. 
In  WiUiama  v.  London  Assurance  Oo.^  1  M.  &  S.  318,  cited  by 
the  counsel  for  the  libellants,  it  was  decided  by  the  Court  of 
King's  Bench,  that  the  whole  freight  for  the  round  voyage  is 
to  contribute.  This  is  expressly  approved  by  Mr.  Hughes  in  his 
Treatise  on  Insurance,  p.  298.  In  the  case  of  The  Progress^ 
Edwards,  210-224,  military  salvage  was  assessed  on  the  same 
principle,  and  this  appears  not  to  have  been  new  in  that  court ; 
for  Sir  William  Scott,  in  delivering  his  judgment  says,  that, 
**  where  a  ship  goes  out  under  a  charter,  to  proceed  to  her  port  of 
destination,  in  ballast,  and  to  receive  her  freight  only  upon  her 
return,  the  court  is  not  in  the  habit  of  dividing  the  salvage/* 
The  case  of  The  Dorothy  Foster^  6  Bob.  88,  tends  to  sustain  the 
same  doctrine.  On  the  other  hand,  Mr.  Benecke  insists,  that  in  such 
cases  the  freight  ought  to  be  divided,  and  such  part  only  contri- 
bute as  may  fairly  be  presumed  to  belong  to  the  outward  voyage ; 
and  Mr.  Phillips  concurs  in  this  opinion.  Phillips's  Stevens  and 
Benecke,  257,  and  255,  note  a. 

The  arguments  of  Mr.  Benecke  are  entitled  to  consideration, — 
and  at  least  show,  that  the  question  is  not  free  from  difficulty. 
But  they  are  by  no  means  conclusive.     He  first  urges,  that  if  the 
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whole  freight  out  and  home  should  contribute  for  a  loss  upon  the 
outward  passage,  it  may  also  be  called  on  to  contribute  for  a  loss 
on  the  homeward  passage,  while  the  outward  cargo  only  would 
contribute  to  the  first,  and  the  homeward  cargo  only  to  the  second 
general  average.  But  would  not  the  vessel  in  such  case  contribute 
to  both  ?  And  if  the  same  cargo  or  a  part  of  it,  as  sometimes  hap- 
pens, were  on  board,  out  and  home,  that  also  would  contribute  to 
both.  But  suppose  a  portion  of  the  freight,  one-half,  for  example, 
is  assessed  for  the  outward  loss,  is  not  the  whole  at  risk  on  the 
homeward  passage,  and  liable  to  contribute  for  any  general  aver- 
age there  incurred  ?  If  so,  the  alleged  inequality  still  exists,  only 
in  a  less  degree.  His  next  objection  is,  that  as  the  freight  is  not 
to  be  paid  until  the  vessel  shall  have  arrived  in  safety  at  her  home 
port,  expenses  and  risks  are  still  to  be  encountered  in  earning  it ; 
for  example,  wages,  provisions  and  disbursements  at  the  port  of 
destination ;  and  that  as  none  of  these  expenses  would  have  been 
incurred,  if  the  vessel  had  been  lost  by  the  misfortune  which  gave 
rise  to  the  general  average,  the  crew  cannot  be  said  to  have  saved 
the  whole  freight,  after  the  arrival  of  the  ship,  at  the  end  of  the 
outward  voyage.  This  is  indeed  a  strong  argument  to  show,  that 
a  deduction  for  these  expenses  ought  to  be  made  from  the  round 
freight,  in  determining  the  amount  upon  which  the  contribution 
diould  be  levied ;  but  has  no  tendency  to  prove  that  the  residue, 
after  making  these  deductions,  ought  not  to  contribute.  On  the 
contrary,  the  author  seems  to  admit,  (p.  259,)  that  the  owner  ought 
to  contribute  for  what  the  thing  saved  is  worth ;  and  the  freight 
is  worth  the  round  sum,  less  these  deductions.  And  Mr.  Phillips,  in 
a  note  to  Stevens  and  Benecke,  p.  255,  says  ^^  the  freight  pend- 
ing at  the  time  of  the  jettison  or  other  sacrifice  contributes  to  the 
average ;  and  if  wages  and  provisions  are  to  be  subsequently  ex- 
pended in  order  to  save  the  freight,  the  expense  of  them  is  to  be 
deducted  in  ascertaining  the  amount  in  which  freight  is  to  contri- 
bute." (See  also  1  Phil.  Ins.  860,  361 ;  and  2  lb.  c.  15,  s.  11, 
No.  2.)  And  that  such  deduction  is  to  be  made  in  ascertaining 
the  contributory  value  of  the  freight,  is  directly  decided  in  Spaf- 
fard  V.  Dodge^  14  Mass.  R.  66.  Neither  in  Williams  v.  London 
Ajuuranee  Oo.^  nor  in  the  case  of  The  Progress,  did  the  court  de- 
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cide  as  to  the  amount  for  which  the  freight  was  to  contribute ; 
that  question  was  not  raised. 

It  is  further  objected  by  Mr.  Benecke,  that  the  freight  is  still 
at  risk,  while  the  yessel  and  cargo  are  in  safety.  This  point  was 
fully  considered  in  Williams  v.  London  Asm/ranee  Co.j  and  was 
necessarily  before  the  court  in  the  case  of  The  Progress,  And 
that  safety  is  not  essential  to  render  it  contributory  is  decided  in 
Spafford  v.  Dodge,  and  conceded  by  Mr.  Phillips  in  the  extract 
I  have  just  quoted,  and  also  by  Mr.  Benecke  himself,  who  says, 
(p.  259,}  ^^  when  disbursements  of  the  nature  of  a  general  ayerage 
take  place  in  the  course  of  a  voyage,  and  that  Yoyage  be  continued, 
the  parties  pay  their  respective  shares,  not  for  actually  gaining 
possession  of  their  property,  which  still  remains  exposed  to  future 
perils  of  the  navigation,  but  for  the  probability  of  the  property 
coming  ultimately  to  their  hands." 

Another  argument  urged  by  Mr.  Benecke  is,  that  it  would  lead 
to  singular  consequences,  if  the  ship-owner  could  be  liable  to  con- 
tribute for  any  other  freight  thai^  that  of  the  goods  actually  on 
board,  or  of  such  as  the  law  considers  as  being  actually  on  board. 
And  by  way  of  example,  he  says,  ''  a  vessel  bound  from  A.  to  B. 
may  be  chartered  to  another  party  before  her  arrival  at  B.  for  a 
voyage  from  B.  to  G.  If  a  general  average  should  take  place 
upon  the  voyage  from  A.  to  B.^  would  it  not  be  absurd  to  make 
the  freight  for  the  intended  voyage  from  B.  to  C.  also  liable, 
because  it  was  also  at  stake."  Without  undertaking  to  point  out 
in  detail  in  what  respects  the  two  cases  differ,  it  is  sufScient  to  say, 
that  there  is  such  a  vested  interest  in  the  freight  for  the  round 
voyage  which  has  been  commenced,  that  the  whole  is  insurable; 
but  as  to  the  voyage  which  has  not  been  entered  upon,  it  is  not  so. 
Here  is  a  marked  distinction  between  the  two  cases,  recognized  by 
the  commercial  law.  But  the  argument  rests  upon  the  supposi- 
tion that  there  is  no  difference  between  them.  Mr.  Benecke,  fol- 
lowing out  his  reasoning  to  its  legitimate  consequences,  says,  that 
when  a  vessel  is  sent  out  in  ballast  under  charter-party  to  bring  a 
cargo  home,  the  freight  for  the  homeward  cargo  ought  not  to  con- 
tribute toward  a  general  average  loss  occurring  on  the  outward 
bound  passage.  But  to  this  Mr.  Phillips  does  not  agree,  and 
places  his  dissent  on  the  ground,  that  the  homeward  freight,  that 
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is,  the  freight  for  the  round  voyage,  is  at  stake,  and  is  insurable 
from  the  time  the  yessel  breaks  ground  on  the  outward  passage, 
and  then  argues  that  on  an  adjustment  of  an  average  on  the  otU" 
ward  or  homeward  passage,  it  should  be  apportioned  and  contri- 
bute on  a  proportion,  in  each  case.  But  is  such  the  legitimate 
conclusion  from  his  premises?  If  the  whole  be  at  risk,  then  the 
whole  is  saved,  and  ought  to  contribute  just  as  much  as  the  whole 
vessel,  which  contributes  in  both  cases.  But  upon  what  principle 
is  it  to  be  argued  that  the  whole  freight  upon  a  round  voyage, 
which  is  in  no  part  earned  or  payable  until  the  arrival  of  the  vessel 
at  her  home  port,  is  not  to  contribute  to  a  general  average  loss 
occurring  on  the  homeward  passage?  Is  not  the  whole  at  risk? 
Is  not  the  whole  saved  ?  Is  it  not  the  principle  upon  which  the 
assessment  is  to  be  made,  that  every  one  shall  contribute  in  pro- 
portion to  the  benefit  received  ?  And  the  owner  is  benefited  to 
the  whole  amount  of  his  freight  then  depending.  I  have  not 
attempted  to  exhaust  the  argument,  but  merely  to  present  some 
reasons  why  I  prefer  reposing  on  decided  cases,  rather  than  on 
the  reasoning  of  Mr.  Benecke  and  Mr.  Phillips.  I  am  of  opinion 
that,  in  this  case,  the  freight  for  the  round  voyage  must  contribute. 

JE.  Blake  ^  F.  C.  Loring^  for  the  libellants. 

B.  B.  CfurtiSy  for  the  respondents. 


Marchj  1842. 

Thb  Maverick, 
fetttplaob  and  lamson,  claimants. 

A  license  to  keep  a  ferry,  under  the  Statntes  of  MaesaeBiuetts,  is  not  aflaignable. 

The  oharier  of  the  Eastern  Railroad  Corporation  does  net  anthorite  the  eompany  to 
maintain  a  ferry  between  Boston  and  Bast  Boston,  and  take  toll  for  trarel  and  pur- 
poses not  connected  with  their  road. 

A  steamer  nsed  as  a  ferry-boat^  and  in  the  act  of  transporting  passengers  in  the  harbor 
of  Boston  in  yiolation  of  law,  came,  by  accident,  in  collision  with  a  ressel  which  was 
in  the  lawAil  use  of  the  waters  of  the  harbor :  Held,  that  the  steamer  was  liable  for  the 
damage  done  by  such  eollision. 

A  usage  for  vessels  to  let  go  their  warps,  upon  the  approach  of  the  steamer,  must  be  pre- 
sumed to  be  founded  on  the  supposition  thai  the  steamer  was  In  the  rightftil  use  of  the 
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waters  of  the  harbor.  A  usage  which  would  require  those  who  are  in  the  legal  use  of 
the  waters  as  a  highway,  to  yield  to  others  who  are  using  them  for  an  nnlawfiil  par- 
pose,  will  not  be  upheld. 

This  was  a  libel  for  a  tort.  The  Maverick,  a  steamboaty  was 
plying  as  a  ferry-boat  between  one  part  of  Boston,  and  another 
part  called  East  Boston.  The  brig  Southern,  of  which  the  libel- 
lant  was  mate,  had  run  a  warp  across  the  usual  track  of  the 
steamer,  and  near  the  head  of  the  dock.  In  her  passage,  the 
steamer  ran  against  the  warp,  and,  by  means  thereof,  broke  the 
leg  of  the  libellant,  and  inflicted  other  injuries. 

The  claimants  produced  in  evidence  a  license  to  keep  a  ferry, 
granted  by  the  proper  authorities,  in  the  year  1832,  to  William  H. 
Sumner,  Stephen  White,  and  Francis  J.  Oliver,  and  several  instru- 
ments by  which  the  said  Sumner,  White  and  Oliver,  subsequently 
conveyed  to  the  claimants  all  the  steamboats  and  other  boats  and 
vessels  used  in  said  ferry,  including  The  Maverick  by  name,  and 
also  all  the  rights  and  privileges  which  had  been  granted  to  the 
said  Sumner,  White  and  Oliver,  by  the  said  license,  and  consti- 
tuted the  claimants  their  attorneys  irrevocable,  with  power  of  sub- 
stitution, to  keep  and  maintain  said  ferry,  and  to  do  all  other  acts, 
matters  and  things,  which  said  attorneys,  their  successors,  repre- 
sentatives or  assigns,  should  deem  needful  or  expedient  for  the 
support  and  management  of  the  ferry,  and  to  receive  the  tolls  to 
their  own  use. 

Sprague,  J. — ^It  is  contended,  in  the  first  place,  that  the  claim- 
ants had  no  right  to  keep  a  ferry,  and  that  The  Maverick  was 
used  for  that  purpose  in  violation  of  law.  The  instruments  which 
have  been  put  in  evidence,  constitute  an  assignment  of  the  ferry, 
and  divested  the  licentiates  of  all  power  and  control  over  it.  They 
go  beyond  the  case  of  Qerrish  v.  SweeUer,  4  Pick.  874,  in  which 
it  is  said,  that  an  irrevocable  power  to  receive  a  sum  of  money,  to 
the  attorney's  own  use,  is  prima  fcune  an  assignment.  Here  is  an 
express  conveyance,  to  which  the  power  of  attorney  is  only  auxi- 
liary. 

Was  this  ferry  assignable  ?  This  question  must  be  answered 
by  referring  to  the  Massachusetts  Statute  of  1796,  chap.  42,  to 
which  it  owed  its  existence.  The  first  section  provides,  '^  that  no 
person  or  persons  whatever  shall  keep  a  ferry  in  this  Common- 
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wealth,  80  as  to  demand  or  receive  pay,  without  a  special  license 
first  had  and  obtained  from  the  Court  of  General  Sessions  of  the 
Peace  of  the  county  wherein  such  ferry  may  be ;  and  the  said  court 
is  hereby  empowered  to  grant  such  licenses  to  such  person  or  per- 
sons, as  shall  be  judged  suitable  for  such  service,  by  the  same 
court."  By  the  third  section  it  is  enacted,  '^  that  if  any  person 
or  persons  shall  keep  a  ferry,  or  transport  passengers  over  or 
across  any  stated  ferry,  so  as  to  demand  or  receive  pay,  having 
no  right  or  authority  so  to  do,  he  shall  forfeit  and  pay  for  every 
such  offence,  four  dollars."  The  Revised  Statutes  which  went 
into  operation  in  1836,  have  substantially  re-enaeted  the  same 
provisions,  chap.  26,  §§  1-6. 

At^  the  time  of  the  passing  of  the  statute,  ferries  constituted 
indispensable  links  in  the  chain  of  communication  between  different 
parts  of  the  Commonwealth;  and  so  important  was  it  deemed  to 
secure  fit  persons  as  ferrymen,  that  it  was  provided  by  law,  that 
no  one  should  keep  a  ferry  unless  previously  judged  suitable,  and* 
specially  licensed  therefor  by  an  established  tribunal.  It  was  a 
personal  trusty  to  be  reposed  in  those  only  whose  qualifications 
had  previously  been  considered  and  approved  by  the  court,  and  iff 
no  more  transferable  than  the  office  of  a  guardian,  or  the  power  of 
a  master  over  his  apprentice.  If  the  licentiate  can,  by  means  of 
an  assignment,  appoint  his  successor,  then  a  person  becomes  a 
ferryman,  whom  the  court  have  never  licensed,  and  of  whose  fitness 
they  have  had  no  opportunity  to  judge.  It  is  not  necessary  to 
decide  how  far  the  person  appointed  must  devote  his  personal 
attention  to  the  management  of  the  ferry ;  it  is  sufficient  to  say^ 
ih&t  he  must  at  least  have  a  control  over  it,  and  that  those  who 
are  engaged  in  its  management  must  be  not  merely  in  name,  but 
really,  his  agents  or  servants. 

It  has  been  contended,  that  this  ferry  was,  in  truth,  kept  by 
the  Eastern  Railroad  Company^  and  that  they  are  authorized  to 
maintain  it  by  the  first  section  of  their  charter.  Its  language  is 
as  follows: — ^^And  said  corporation  is  hereby  authorized  and 
empowered  to  locate,  construct,  and  finally  complete  a  railroad 
firom  the  City  of  Boston  to  the  boundary  line  between  the  Com- 
monwealth of  Massachusetts  and  the  State  of  New  Hampshire ; 
on  or  near  tiie  line  next  hereinafter  described^  beginning  at 
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or  near  the  land  or  wharf  of  the  Lewis  Wharf  Company;  thence 
by  steamboats,  or  other  boats,  over  and  across  the  ferry,  to 
East  Boston,  so  called;  thence,"  &c.,  locating  the  road  to  the 
boundary  of  the  Commonwealth.  This  is  merely  descriptive  of 
the  line  of  the  road.  It  was  to  nm  from  a  point  at  or  near 
Lewis'  wharf,  over  and  across  the  ferry  to  East  Boston.  The 
ferry  is  mentioned  only  to  designate  the  route  over  which  the  cor- 
poration were  to  pass  by  steamboats,  or  other  boats,  for  the  pur- 
poses of  a  railroad.  It  certainly  is  not  to  be  understood  that  this 
railroad  corporation  was  authorized  to  establish  and  maintain  a 
ferry  and  take  toll  for  all  travel,  and  for  purposes  in  nowise  con- 
nected with  their  road.  The  route  of  the  road  passes  over  the 
Merrimack  river,  and  across  the  site  of  a  bridge.  Could  the 
corporation,  there,  establish  a  general  toll  bridge,  independent  of 
the  railroad  ?  But  further,  this  charter  was  granted  on  the  14th 
of  April,  1836.  The  ferry  had  been  established,  and  Sumner, 
White  and  Oliver  appointed  ferrymen,  in  1832.  The  second  sec- 
tion of  the  charter  declares,  that  '^  nothing  herein  contained  shall 
be  construed  to  confirm,  interrupt  or  impair,  the  existing  rights  of 
any  corporation,  person  or  persons,  owning  or  interested  in  any 
ferry  already  established  or  lioensed."  This  removes  all  pretence 
for  saying,  that  the  pre-existing  ferry  was  intended  to  be  merged 
in  the  railroad.  It  is  preserved  distinct  and  independent,  and  in 
nowise  to  be  interrupted  or  impaired. 

I  am  constrained,  therefore,  to  say,  that  neither  under  the 
license  to  Sumner,  White  and  Oliver,  nor  under  the  charter  of  the 
Eastern  Railroad,  do  the  claimants  derive  any  legal  right  to  main- 
tain this  ferry ;  and  that  in  doing  so  they  are  contravening  the 
express  provisions  of  the  statute. 

But  it  is  contended  that  the  injury  to  the  libellant  arose  from 
the  misconduct  or  negligence  of  those  on  board  the  brig,  and  this 
on  several  grounds.  [The  judge  here  went  into  an  examination  of 
the  evidence,  and  after  saying  that  it  did  not  prove  negligence  or 
misconduct  on  the  part  of  the  brig,  proceeded  as  follows :]  These 
complaints  of  negligence  all  rest  upon  the  assumption  that  it  was 
the  duty  of  the  brig  to  let  go  her  warps  on  the  approach  of  the 
steamer.  There  is  much  conflicting  testimony,  as  to  the  usage 
in  such  cases,  but  I  think  the  preponderance  is  in  favor  of  the 


MASSACHUSETTS,  1842.  27 


The  Mayeriek. 


ferry  boats;  and  that  it  is  proved  to  have  been  the  general  practice 
for  other  vessels  to  yield  to  them,  on  their  approach,  and  to  slacken 
their  warps  to  permit  them  to  pass.  I  am  not  so  well  satisfied 
that  the  same  usage  prevails  with  respect  to  the  approach  of  sail- 
ing vessels. 

Without  pausing  to  inquire  how  far  a  special  usage,  as  to  this 
ferry,  ought  to  be  brought  home  to  the  knowledge  of  those  on 
board  the  brig,  in  order  to  be  binding  upon  them,  it  is  suflScient 
to  say,  that  it  must  have  been  founded  upon  the  supposition  that 
this  ferry  was  legally  maintained,  and  that  these  boats  were  in 
the  rightful  use  of  the  waters,  for  that  purpose.  But  we  have 
seen  that  this  was  not  the  fact,  a^d  any  usage  founded  upon  it 
must  therefore  fall.  Indeed,  the  law  would  not  uphold  a  usage 
by  which  those  who  were  in  the  legal  use  of  these  waters  as  a 
highway,  should  be  bound  to  yield  to  others  who  were  in  the  act 
of  using  it  for  an  unlawful  purpose. 

It  is  further  insisted  that  the  libellant  was  negligent  of  his  own 
personal  safety.  On  the  approach  of  the  steamer,  he  let  go  his 
fasts  which  crossed  her  track,  and  ran  aft  for  the  purpose  of  hav- 
ing a  stern  line  made  fast  to  the  steamer  North  America  and 
while  doing  this,  his  leg  was  caught  in  the  warp,  as  it  was  running 
out,  and  he  received  the  injury  complained  of.  It  is  said  that  the 
warp  was  lying  near  to  the  libellant ;  that  he  was  warned  of  his 
dangei*,  and  that  he  was  unnecessarily  taking  another  turn  of  the 
rope  which  led  to  the  North  America,  around  the  cleat  where  it 
was  fastened  on  board  the  brig.  It  is  not  denied  that  the  line  to 
the  North  America  was  necessary.  The  warp  and  the  hawser  had 
both  been  let  go.  There  was  nothing  then  to  hold  her,  and  she 
was  without  cables  and  anchors.  There  was  no  time  for  delibera- 
tion ;  the  line  must  be  made  fast,  and  done  instantly.  The  evi- 
dence of  his  being  warned  is,  that  one  of  the  witnesses  called  out 
to  him  that  he  had  better  take  care  of  his  legs,  as  the  steamer  was 
going  to  take  the  lines ;  that  he  got  tangled  in  the  coil;  and  then 
jumped  clear  of  it,  and  soon  afterwards,  while  making  fast  the 
rope,  he  got  caught  again.  It  does  not  appear  in  what  manner 
he  could  have  avoided  the  danger ;  he  was  not  at  liberty  to  leave 
the  place,  and  was  performing  an  indispensable  duty,  which  de- 
manded his  attention  at  the  instant.     To  obviate  the  pressure  of 
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this  fact,  it  is  indeed  said,  that  the  rope  had  been  already  sufS- 
cientlj  made  fast,  and  that  the  turn  he  was  then  taking  was  un- 
necessary. That  rests  entirely  upon  the  opinion  of  Jolliffe ;  who 
says,  that  he  thinks  she  was  sufficiently  fast  before ;  but  the  libel- 
lant  thought  otherwise,  and  from  the  testimony  in  the  cause,  his 
experience  and  skill  would  entitle  his  judgment  to  a  preference 
over  that  of  Jolliffe.  He  was  in  command  of  the  brig ;  upon  him 
rested  the  responsibility  of  her  safety ;  this  was  the  only  line  by 
which  she  was  to  be  held,  and  it  would  be  harsh  and  presumptuous 
to  condemn  him  upon  the  critical  suggestion,  that  the  last  turn  of 
the  rope  was  unnecessary,  and  this,  too,  merely  upon  the  opinion 
of  a  witness  who  was  less  skilled,  and  who  felt  no  such  responsi- 
bility. 

What  then  is  the  posture  of  this  case  ?  The  brig  Southern 
being  in  the  legitimate  use  of  these  waters  as  a  highway,  for  a 
lawful  purpose  and  in  a  proper  manner,  comes  in  collision  with 
the  steamer  Mayerick,  which,  at  the  time,  is  using  them  in  trans- 
porting passengers,  as  a  ferry  boat,  in  direct  violation  of  law. 
Supposing  the  collision  to  have  been  accidental,  whic^  shall  bear 
the  loss  occasioned  thereby  ?  Authorities  upon  this  point  haye 
been  cited  at  the  bar.  In  the^cases  of  Leame  y.  Bray,  3  East, 
598,  and  BuUock  y.  Bahcock^  8  Wendell,  391,  which  were  actions 
of  trespass,  the  lawfulness  of  the  purpose  is  adverted  to  as  a  mate- 
rial circumstance.  In  the  former,  Lord  EUenborough,  alluding 
to  another  case,  says :  ^'  Where  one  shooting  at  butts  for  a  trial 
of  skill,  with  the  bow  and  arrow,  the  weapon  then  in  use,  in  itself 
a  lawful  act,  and  no  unlawful  purpose  in  view,  yet  haying  acci- 
dentally wounded  a  man,  it  was  holden  to  be  a  trespass.  *  *  * 
Such,  also,  was  the  case  of  Weaver  y.  Woad^  in  Hob.  134,  where 
a  like  unfortunate  accident  happened,  whilst  persons  were  law- 
fully exercising  themselves  in  arms.''  In  Hammond's  note  (cQ, 
to  Comyn's  Digest,  Battery  (A),  it  is  said :  ^^  In  order  to  ren- 
der a  trespass  excusable,  not  alone  must  the  act  itself  have 
been  inevitable,  the  party  must  be  altogether  blameless  with  r^ 
gard  to  the  oircumstabces  which  led  to  it ;  for  if  the  defendant 
has  wrongfully  placed  himself  in  a  situation  whereby  he  becomes 
the  instrument  of  mischief  to  another,  he  cannot  excuse  himself 
by  saying  that  the  accident  happened  without  the  posaibility  of 
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his  preyenting  It  at  the  time."  Davis  v.  Saunden,  2  Chit.  B. 
639,  was  a  case  of  collision.  The  plaintiff's  sloop  had  made  fast 
to  a  raft  of  hrandj  which  had  been  sunk  by  smugglers,  and  was 
endeavoring  to  secnre  it.  The  defendant's  sloop  came  up  and 
attempted  to  obtain  the  brandy,  and  the  two  sloops,  by  the  force 
of  the  sea,  were  thrown  agdinst  each  other.  The  case  turned  on 
the  question,  whether  the  defendants  were  doing  a  lawful  act ;  and 
the  court  decided  in  their  favor,  solely  on  the  ground  that  their 
'^original  act  was  not  unlawful."  It  was  formerly  contended, 
that,  if  a  person  injure  another  by  violence,  he  is  responsible  in 
damages,  although  it  was  accidental.  But  it  is  now  settled,  that 
he  is  not  liable  for  a  mere  accident,  although  accompanied  by  force, 
provided  he  is  not  engaged  in  an  unlawful  act.  This  limitation 
upon  the  immunity  for  accidents  is  frequently  mentioned  in  the 
books,  and  I  am  not  aware  that  it  is  anywhere  denied. 

It  is  insisted  by  the  counsel  for  the  claimants,  that  if  these 
principles  are  anywhere  recognized  by  the  laWj  it  is  only  when 
the  act  done  is  etmtra  bonos  mores,  or  an  offence  at  common  law ; 
and  that  a  violation  of  a  statute  provision  secured  by  penalties,  is 
not  within  the  alleged  principle. 

In  the  case  cited  by  him,  of  Atkinson  v.  Abbott,  11  East,  1S5, 
Lord  EUenborough  remarks,  that  the  Statute  of  Charles  II.,  by 
which  a  penalty  is  imposed  for  taking  out  a  false  clearance,  does 
not  make  the  voyage  illegal.  But  our  statute  does  make  the  voy- 
age, if  it  may  be  so  called,  illegal.  It  prohibits  the  keeping  a 
ferry,  or  transporting  passengers  over  any  stated  ferry.  Every 
trip,  therefore,  was  a  violation  of  the  statute.  The  cases  of  The 
King  v.  Dickenson,  1  Saund.  185;  Anonymous,  3  Salk.  25;  Hex 
T.  Buck,  1  Stra.  679,  merely  go  to  establish  the  well  known  doc* 
trine,  that  where  an  act  allowed  by  the  common  law  is  prohibited 
by  statute,  and  the  mode  of  prosecution  is  prescribed  by  the  sta^ 
tute,  that  mode  must  be  pursued,  and  not  the  common  law  method 
by  indictment.  But  the  case  now  before  the  court  is  not  a  pro- 
secution against  the  claimants  for  keeping  a  ferry,  but  a  suit  for 
running  forcibly  against  a  warp,  by  which  the  libellant  was  in- 
jured. The  respondents,  to  justify  this  act  of  force,  say,  in  sub- 
stance, that  they  were  duly  licensed  to  keep  a  ferry,  and  were 
running  the  Maverick  as  a  ferry  boat,  as  they  lawfully  might.   The 
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reply  is,  that  they  were  not  licensed  to  keep  a  ferry,  and  in  doing 
so  were  yiolating  the  law ;  and,  therefore,  are  not  entitled  to  the 
immunity  which  they  claim.  The  libellant  rests  on  the  principle 
that  if  one,  while  doing  an  unlawful  act,  comes  in  contact  or  com- 
petition with  another,  who  is  pursuing  his  lawful  occupations,  the 
law  gives  a  preference  to  the  latter,  and  inclines  the  balance 
against  the  former. 

The  ground  assumed  by  the  respondents  is,  that  the  only  in- 
convenience to  which  the  party  who  violates  a  statute  is  subjected, 
is  the  penalty  which  it  prescribes.  But  I  apprehend  that  this  is 
not  well  founded.  There  are  disabilities  or  liabilities  to  which  the 
law  subjects  him,  as  consequent  upon  his  unlawful  act,  wholly  dis- 
tinct from  the  penalties  of  the  statute.  Thus,  in  Wheeler  v.  RuB" 
sell,  17  Mass.  278,  the  plaintiff  had  sold  and  delivered  to  the 
defendant  a  quantity  of  shingles,  and  taken  his  note  for  the  price 
agreed.  The  action  was  upon  the  note.  The  defence  was,  that 
the  plaintiff  in  selling  the  shingles,  had  violated  a  statute.  The 
court  sustained  the  defence,  and  refused  to  enforce  the  note,  al- 
though the  price  agreed  was  no  more  than  the  fair  value  of  the 
property  which  the  plaintiff  had  parted  with.  In  that  case  the 
authorities  were  collected  with  great  diligence  and  ably  and  elabo- 
rately examined  at  the  bar.  The  Chief  Justice,  in  delivering  the 
opinion  of  the  court,  says :  "  No  principle  of  law  is  better  settled 
than  that  no  action  will  lie  upon  a  contract  made  in  violation  of  a 
statute,  or  of  a  principle  of  the  common  law,"  thus  in  terms  re- 
jecting the  distinction  now  set  up.  In  Moody  v.  Ward,  13  Mass. 
299,  the  defendant,  a  colonel  in  the  militia,  had  mustered  his 
regiment  in  the  highway.  After  he  had  dismissed  the  regiment 
and  retired  from  the  field,  the  plaintiff's  horse  in  passing  along 
the  highway,  was  frightened  by  the  firing  of  the  soldiers,  who 
were  remaining  there,  ran  against  a  shaft  and  was  killed.  It  was 
contended,  in  behalf  of  the  plaintiff,  that  the  defendant  was  liable, 
because  mustering  his  regiment  in  the  highway  was  prohibited  by 
statute.  The  court  said,  that  it  did  not  appear  that  the  defend- 
ant was  to  blame,  unless  the  mustering  there  was  unlawful,  and 
as  that  point  was  not  made  out,  they  therefore  decided  in  favor 
of  the  defendant. 

The  distinction  contended  for  does  not  seem  to  be  established, 
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at  least  in  civil  cases,  by  authority ;  and  I  see  no  ground  on  prin- 
ciple for  introducing  it.  The  common  law  is  said  to  be  founded 
upon  immemorial  customs,  which  are  supposed  to  embrace  acts  of 
the  legislature,  the  records  of  which  have  been  lost  by  lapse  of 
time.  But  why  should  these  be  more  efScacious  in  any  respect, 
or  their  inviolability  be  more  sedulously  guarded  by  consequential 
liabilities,  than  acts  of  the  legislature,  the  records  of  which  are 
preserved  ? 

The  view  which  I  have  taken  of  the  case  renders  it  unnecessary 
to  consider  whether  there  was  any  negligence  in  the  manner  in 
which  the  steamer  was  conducted,  or  not.  As  the  libellant  was 
engaged  in  a  lawful  occupation,  and  the  Maverick,  when  she  ran 
against  his  warp,  was  running  as  a  ferry  boat,  and  in  the  act  of 
transporting  passengers,  in  violation  of  law,  I  am  of  opinion  that 
she  must  be  responsible,  even  for  accidental  damages  occasioned 
thereby. 

Decree  for  the  libellant  for  $1400  damages  and  costs. 

B.  JR.  OurtiSj  for  the  libellant. 

S.  BarUetty  for  the  respondents. 


Juli/f  1842. 

The  Oriole. 

Where  there  if  a  oontraot  for  the  sale  of  the  Tessel  and  the  purchaser  is  to  hare  a  title 
upon  the  performance  of  a  condition  at  a  fntnre  day,  and  in  the  meuitime  to  hare  pos- 
■esaion,  if  the  condition  be  not  performed,  the  original  owner  is  entitled  to  the  posses- 
sion. 

In  a  snit  for  such  possession  it  is  not  necessary  to  go  into  all  the  equities,  but  only  to 
ascertain  the  legal  title. 

Sprague,  J. — This  is  a  suit  brought  by  Albert  H.  Brown,  for 
the  possession  of  the  schooner  Oriole,  to  which  Ezra  0.  Andrews 
sets  up  an  adverse  claim.  Prior  to  the  2d  November,  1841,  Brown 
was  the  undoubted  owner  of  this  vessel.  On  that  day  he  entered 
into  an  indenture  with  Andrews  with  reference  to  the  sale  of  her, 
in  which  Andrews  bound  himself  to  do  certain  acts.     Upon  the 
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construction  of  this  instrument^  and  the  acts  of  the  parties  under 
it,  depends  the  decision  of  this  cause. 

It  is  contended  for  the  respondent,  that  this  instrument  was  an 
absolute  sale.  This  is  denied  by  the  libellant,  for  whom  it  is  also 
contended  that  a  bill  of  sale  is  necessary  in  admiralty  to  pass  pro* 
perty  in  a  ship.  The  common  law  courts  of  this  State  have  gone 
far  toward  holding  that  the  entire  property  in  a  vessel  may  pass 
without  a  bill  of  sale,  but  courts  of  admiralty  have  required  it.  I 
need  not,  however,  give  an  opinion  on  that  point,  as  this  instru- 
ment clearly  was  not  intended  to  convey  the  absolute  property. 
There  are  no  words  of  conveyance.  Its  fair  interpretation  is,  that 
Andrews  should  do  certain  things,  upon  the  performance  of  which 
he  was  to  have  the  legal  title,  which,  in  the  mean  time,  was  to  re- 
main in  Brown,  as  his  security. 

The  legal  property  then  being  in  Brown,  the  question  arises, 
has  Andrews  a  special  right  of  possession?  I  agree  with  the 
respondent's  counsel,  that  under  this  contract  he  had.  But  how 
long  was  it  to  last,  and  how  was  it  to  be  terminated?  His  pos- 
session was  for  the  purposes  of  performing  this  contract,  and  upon 
the  performance,  Andrews  was  to  have  the  legal  title  added  to  his 
possession.  Upon  the  breach  of  any  of  the  conditions.  Brown 
could  divest  Andrews  of  the  possession.  The  next  question  then, 
is,  has  there  been  a  breach  of  the  conditions?  [The  Judge 
then  went  through  the  different  conditions,  and  decided  that 
some  of  them  had  been  broken.]  This  was  sufficient,  especially 
after  notice,  to  determine  the  right  of  possession,  without  going 
into  the  question,  as  to  the  other  conditions.  Brown  had  there- 
fore a  right  to  resume  the  possession.  I  express  no  opinion  as  to 
the  forfeiture  of  the  part  of  the  purchase-money  paid  by  the 
respondent,  or  the  equities  between  the  parties,  of  which  there  are 
many,  and  which  induced  me  to  step  somewhat  aside,  perhaps, 
from  what  is  expected  of  the  court,  in  requesting  that  the  whole 
matter  might  be  referred.  But  these  equities  cannot  come  in  to 
control  the  present  case  in  admiralty,  and  must  be  settled  elaer 
where. 

In  the  case  of  the  TTanw,  2  Dodson,  288,  cited  at  the  bar, 
the  court  held  that  there  was  so  much  doubt  as  to  the  legal  title, 
that  it  could  not  decree  possession,  and  refused  to  interfere.    In 
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this  case  I  cannot  say  that  there  is  such  doubt  in  my  mind  as  to 
the  title,  as  should  induce  a  court  of  admiralty  to  refuse  its  aid. 

Decree  of  possession  to  the  libellant,  with  costs. 

B.  S.  Dana^  Jr.<,  for  the  libellant. 

B,  F,  Hallett,  for  the  respondent. 


^"  *w>  ^^^^^^^— ^^"^■^P^—^^^i^W^iw^^^^P" 


The  Sisters,  5  Bob.  141 ;  The  Valiant,  1  W.  Bob.  66. 


October,  1842. 

The  Harriet. 


A  seunaii  taking  the  note  of  the  master,  not  negotiable,  and  giring  a  receipt  for  hiB 
wages  and  patting  the  note  in  soit^  is  not  thereby  precluded  from  proceeding  by  libel 
against  the  ressel  for  hii  wages. 

* 

This  was  a  libel  for  wages  promoted  by  the  chief  mate  of  the 
schooner  Harriet.  It  appeared  that  the  libellant  was  discharged 
from  the  vessel  on  the  7th  of  September,  at  which  time  the  master 
gave  him  his  note,  not  negotiable,  for  the  amount  of  the  wages 
due,  and  took  his  receipt  in  full.  On  the  next  day  the  libellant 
applied  to  an  attorney  and  sued  out  a  writ  against  the  master, 
upon  the  note,  and  caused  him  to  be  arrested.  On  the  day  after 
his  arrest,  the  master  gave  notice  of  the  poor  debtor's  oath.  The 
libellant  then  applied  to  the  counsel  in  the  present  case,  who  filed 
a  libel  against  the  vessel.  The  defence  was  rested  upon  the 
ground,  that  the  mariner,  by  taking  the  note,  and  putting  it  in 
suit,  had  lost  his  lien  on  the  vesseL  It  appeared  at  the  hearing, 
that  the  vessel  was  hired  by  the  master  of  the  owner,  under  a  con* 
tract  to  victual  and  man  her,  and  pay  over  one  half  of  the  earn- 
ings to  the  owner. 

Sprague,  J.,  held  that  the  note  was  not  payment.  It  was  not 
a  promissory  note,  in  the  sense  of  the  law,  and  was  not  prima 
facte  evidence  of  payment,  even  by  the  local  law  of  Massachusetts. 
The  mariner  received  no  value  for  his  release.  The  fact  of  his 
suing  the  master  was  no  waiver  of  his  right  to  proceed  against  the 
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vessel.  The  master,  before  this  transaction,  was  liable  for  the 
wages ;  and  until  satisfaction  and  payment,  the  mariner  might 
pursue  any  or  all  of  his  remedies  at  the  same  time. 

Decree  for  wages  and  costs. 

a.  T.  CuHiB  ^  W.  W.  Story y  for  the  libellant. 

JB.  H.  Danaj  Jr.^  for  the  owner. 


Gartis  on  Merchant  Seamen,  319 ;  3  Kent's  Com.  256  c;  Abbott  on  Ship.  662, 
663,  and  note ;  The  Betsey  and  BhocUij  Daveis,  112 ;  1  Parsons,  Marit  Law, 
447,  n. ;  2  lb.  681,  n. 


October,  1842. 

Thb  Commerce. 

The  statnte  which  precladee  a  seamui  from  having  admiralty  prooees  for  hia  wages 

against  the  yessel  until  ten  days  after  the  discharge  of  the  cargo,  does  not  affect  his 

right  to  proceed  in  per$onatn. 
It  is  improper  to  require  of  a  seaman  a  receipt  in  fnU  of  all  claims,  as  a  condition  of  the 

payment  of  his  wages. 
A  demand  of  wages  and  a  reftisal  by  the  owner  to  pay,  till  after  ten  days,  does  not 

constitute  a  dispute,  within  the  statute,  so  as  to  authorise  process  in  rem  before  the 

expiration  of  the  ten  days. 

This  was  an  application  for  admiralty  process  to  issue  against 
the  vessel  in  a  cause  of  subtraction  of  wages.  The  voyage  was 
ended  on  the  twenty-eighth  of  September  last.  The  crew  on  that 
day  were  discharged,  and  were  told  to  come  to  the  counting-room 
of  the  owner,  where  they  would  receive  their  wages.  They  re- 
paired to  the  counting-room,  where  the  clerk  made  up  the  balance 
due  to  each  man,  and  paid  them  off,  on  their  signing  a  receipt 
printed  on  the  back  of  the  articles,  which,  in  consideration  of  the 
sum  so  received,  released  as  well  the  claim  for  wages,  as  also  all 
other  claims  for  assaults  and  batteries,  and  imprisonments,  &c.,  &c. 
The  libellant  refused  to  sign  this  receipt,  but  offered  to  sign  a 
release  of  his  claim  for  wages.  The  owner  persisted  in  requiring 
him  to  sign  the  same  receipt  which  had  been  signed  by  the  other 
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men,  and  informed  him,  that  if  he  did  not  sign  it,  he  must  wait  till 
the  expiration  of  ten  days  from  the  discharge  of  the  cargo,  and 
that  in  the  mean  time  'Hhe  money  would  be  in  good  hands."  The 
mariner  filed  his  libel  on  the  next  day.  The  owner  appeared 
under  protest,  and  contested  the  right  of  the  libellant  to  take  out 
admiralty  process  against  the  vessel,  by  reason  of  the  statute 
of  1790,  ch.  29,  §  6,  which  provides  that  "  if  such  wages  shall 
not  be  paid  within  ten  days  after  such  discharge  [of  the  cargo], 
or  if  any  dispute  shall  arise  between  the  master  and  seamen,  or 
mariners,  touching  the  said  wages,"  admiralty  process  shall  issue. 
Spragus,  J. — The  requirement  of  the  owner  that  the  mariner 
should  sign  the  receipt,  in  this  case,  was  clearly  wrong.  The 
practice  of  requiring  such  a  receipt,  in  which  upon  the  mere  pay- 
ment of  the  wages  due,  all  claims  of  whatever  kind  are  released  to 
the  master,  owners  and  officers,  has  become  so  inveterate  that  the 
receipt  itself  is  actually  printed  on  the  back  of  the  articles.  Every 
intelligent  person  knows,  or  ought  to  know,  that  as  a  release  of 
anything  but  the  claim  for  wages,  such  a  receipt  is  void ;  and  it 
is  time  that  intelligent  shipowners  should  abandon  a  practice, 
which,  in  the  use  often  made  of  it,  is  delusive  and  immoral.  It 
is  delusive,  because  the  receipt  cannot  be  made  to  operate  as  it  is 
intended ;  and  it  is  immoral,  because  it  attempts  to  obtain  from 
the  seamen,  and  sometimes  causes  them  to  believe  that  it  has 
obtained  from  them,  a  surrender  of  rights  which  they  might  other- 
wise enforce,  without  giving  them  any  consideration  for  that  sur- 
render. I  feel  called  upon  thus  to  animadvert  upon  this  practice, 
because,  in  the  present  case,  it  is  the  source  of  all  the  difficulties 
between  these  parties.  It  is  contended  by  the  libellant's  counsel 
that  the  wages,  in  the  present  case,  were  immediately  payable 
on  the  day  when  the  receipt  was  demanded,  and  that  requiring 
that  receipt  was  wrong.  In  this  I  fully  concur.  The  seamen 
were  entitled  to  their  wages,  and  the  refusal  to  pay,  unless  the 
libellant  should  sign  the  receipt,  was  improper.  But  the  question 
is,  what  remedy  had  the  mariner  upon  that  refusal  ?  Two  reme- 
dies were  undoubtedly  open  to  him,  the  one  a  suit  at  common  law, 
against  the  master  or  owner,  the  other  a  libel  in  personam  in  this 
court.  It  is  insisted  by  counsel  that  the  seaman  could  not  have 
had  the  latter  of  these  remedies^  within  the  ten  days,  any  more 
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than  process  against  the  vessel.  But  in  this  I  do  not  concur. 
The  statute  provides  that  process  shall  not  issue  against  the  vessel, 
within  the  ten  days :  but  it  says  nothing  about  a  suit  in  per$onam. 
It  is  not  necessary  to  go  into  the  reasons  which  seemed  to  the 
legislature  sufficient  for  this  distinction.  We  take  the  statute  as 
we  find  it ;  and  we  find  that,  whereas  by  the  general  law,  the 
mariner  had  both  remedies,  in  rem  and  in  personam,  open  to  him 
within  ten  days,  as  well  as  within  any  other  time,  the  statute  inter- 
cepts one  of  them  for  that  period.  But  it  precludes  only  one, 
and  being  in  its  nature  a  restraining  act,  those  remedies  which  it 
does  not  expressly  cut  off,  are  to  be  presumed  to  remain.  Mr. 
Dunlap,  in  his  Admiralty  Practice,  says,  that  it  has  not  been 
thought,  in  this  district,  that  suits  may  be  commenced  in  personam 
within  the  ten  days;  but  he  cites  no  decision.  I  regard  what  he 
says  rather  as  his  opinion  of  a  matter  of  practice,  than  as  his- 
torical evidence  of  the  judgment  of  my  predecessor.  I  am  the 
more  confirmed  in  the  view  I  take,  from  the  fact  that  Judge 
Betts  (Admiralty  Practice,  67,)  holds  that  a  suit  in  personam 
may  be  commenced  within  ten  days. 

There  was  then  a  personal  remedy  open  to  the  mariner,  when 
he  filed  the  present  libel.  But  the  right  to  process  against  the 
vessel,  within  ten  days,  is  governed  by  the  statute,  and  it  is  neces- 
sary that  the  case  should  be  brought  within  its  provisions.  It  is 
contended  that  the  case  is  within  the  statute,  because  '^  a  dispute" 
had  arisen  touching  the  wages,  inasmuch  as  the  owner  had  re- 
fused to  pay,  unless  the  mariner  would  sign  a  receipt,  which  he 
was  clearly  not  bound  to  sign.  I  agree  that  a  general  and  unqualified 
refusal  to  pay,  except  upon  an  improper  condition,  is  tantamount  to 
an  absolute  refusal ;  and  if  the  owner  had  declared  that  he  never 
would  pay,  except  upon  the  signing  of  the  receipt  which  he  ten- 
dered, that  might  have  created  a  dispute,  within  the  meaning  of  the 
statute ;  for  it  would  have  been  a  denial  of  the  absolute  right  of 
the  seaman  to  his  wages  at  any  future  day,  and  a  refusal  ever  to 
pay,  except  upon  the  prescribed  condition.  But  the  evidence  does 
not  show  either  an  absolute  refusal,  or  what  is  equivalent  thereto. 
There  was  no  declaration  that  he  would  never  pay,  but  only  that 
he  would  not  for  ten  days ;  the  owner  saying  that  in  the  mean- 
time the  money  would  be  in  safe  hands.     I  cannot  agree  that  this 
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was  a  dispute,  within  the  meaning  of  the  statute.  The  amount  of 
wages  was  ascertained ;  the  title  to  them  was  admitted ;  no  deduc- 
tion was  claimed.  The  owner  merely  said  that  he  should  not  pa j, 
till  after  ten  days.  If  this  be  a  dispute,  within  the  meaning  of 
the  law,  then  every  refusal  of  immediate  payment,  merely  from 
convenience  or  necessity,  must  also  be  deemed  such.  The  statute 
permits  admiralty  process,  where  a  dispute  has  arisen  toucb* 
ing  the  mariner's  title  to  what  he  claims  as  his  due.  I  do  not 
think  that  a  mere  postponement  of  payment  creates  the  statute 
dispute,  and  I  am  therefore  of  opinion  that  the  application  for 
the  process  is  premature. 

Jt.  H.  DatMj  Jr.j  for  the  libellant. 

(7.  -ff".  Parker^  for  the  owner. 

See  Collins  v.  Nickerson,  post ;  T?ie  William  Jarvis,  post ;  The  Sarah  Jane, 
Bl.  &  Howl.  401 ;  The  Eagle,  Olcott,  232  ;  Freemany.  Baker,  Bl.  &  Howl.  372. 
Whether  the  discharge  of  the  seaman  authorizes  process  in  rem  before  the  ex- 
piration  of  the  ten  days,  see  The  Cabot,  Abbott,  160 ;  The  Cypress,  Bl.  k  HowL 
83 ',  The  Mary,  Ware,  466. 


November,  1842. 

The  Monsoon. 

A  person  who  furnishes  prOTisions  to  a  ressel  not  in  her  home  port  maj  hare  a  lien  there- 
for, although  he  knows  the  muter  has  taken  her  on  shares,  and  is  to  rictaal  and  man 
her. 

Spbagvb,  J. — ^This  is  a  libel  in  rem  by  Nickerson,  a  ship 
chandler,  for  necessary  provisions  furnished  at  New  York  to  a 
vessel  owned  in  Massachusetts.  The  master,  one  AUeyne,  had 
taken  her  on  shares,  that  is,  under  a  contract  with  the  owner  to 
divide  the  earnings.  A  part  of  the  agreement  was,  that  Alleyne 
should  victual  and  man  her.  This  agreement  was  known  to  the 
libellant  when  he  furnished  the  provisions.  It  is  admitted  by  the 
learned  counsel  for  the  claimant,  that  a  lien  would  have  been 
created  by  these  supplies,  if  the  libellant  had  been  ignorant  of 
the  contract  between  the  general  owner  and  the  master.  But  it 
is  contended,  that  with  knowledge  that  the  master  was  to  victual 
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and  man  the  vessel,  it  would  be  a  fraud  on  the  general  owners  to 
create  an  incumbrance  upon  her  for  proyisions,  and  that  Nicker- 
8on  was  bound  to  look  to  the  master  alone.  If  credit  had  in  fact 
been  given  exclusively  to  the  master,  then  the  right  to  a  lien  would 
have  been  waived,  and  none  would  have  existed ;  but  such  was  not 
the  fact.  There  is  no  doubt  that  the  provisions  were  furnished 
on  the  credit  of  the  vessel  also.  In  order  to  see  whether  a  lien 
was  created  in  this  case,  we  must  look  to  the  general  authority  of 
the  master,  and  the  reasons  on  which  it  is  founded.  He  has  power 
to  hypothecate  the  vessel  in  other  than  the  home  port  for  neces- 
sary supplies,  or  .to  create  a  lien  upon  her  therefor;  and  this 
power  is  given  in  order  that  he  may  pursue  the  voyage.  It  is 
deemed  for  the  benefit  of  the  owners,  that  such  a  right  should 
exist,  that  the  certainty  of  holding  the  ship  therefor,  without  the 
necessity  of  inquiring  into  the  state  of  the  title,  or  the  ability  of 
the  owners,  should  give  the  greatest  facility  for  obtaining  these 
necessaries. 

I  am  not  aware  of  any  case  in  which  the  state  of  the  title  has 
in  any  degree  affected  this  right ;  and  I  think  it  would  impair  the 
usefulness  of  the  rule,  to  introduce  any  such  modification  of  it. 
It  will  be  less  plain  and  certain,  and  would  not  adequately  accom- 
plish the  object  of  the  law,  in  giving  the  best  security,  as  the 
highest  inducement  to  persons  abroad,  to  furnish  the  necessary 
supplies.  I  should  fear  that  owners  themselves  would  be  the  suf- 
ferers from  any  diminution  of  the  certainty  of  this  security. 

In  the  case  now  before  the  court,  the  general  owners  were 
directly  interested  in  the  success  of  the  voyage.  Their  profits  or 
compensation  for  the  use  of  the  vessel  depended  on  its  prosecu- 
tion. I  am  satisfied,  that  it  was  competent  for  the  master  to  ob- 
tain these  supplies  upon  the  credit  of  the  vessel,  and  that  a  lien 
was  created  thereby. 

Decree  for  the  libellant. 

(7.  P.  Curtis  ^  B.  JR.  Curtis^  for  the  libellant. 

T.  ParsonSj  for  the  claimants. 


See  also  The  Phehtj  Ware,  265 ;  Frectnan  v.  Buckinghamj  18  Howard,  190 ; 
Thomas  et  al,  v.  Oshom,  19  lb.  22 ;  Pratt  v.  Beedf  lb.  361  j  Webb  v.  Pierce, 
post;  8.  C,  1  Curtis,  104 ;  The  Sarah  Starr,  post. 
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December,  1842. 

Thb  Babque  Ghusan. 

VenelB  belonj^ng  to  one  State  when  in  the  porta  of  another,  are  deemed  so  far  foreign 
that  a  lien  for  necessary  supplies  is  given  bj  the  general  maritime  law. 

The  Statute  of  New  York  was  not  intended  to  impur  such  liens;  and  if  it  were  so  in* 
tended,  it  would  be  nugatory. 

Such  liens  are  beyond  the  reach  of  State  legislation. 

Taking  the  negotiable  note  of  one  of  the  owners,  on  time,  is  a  waiver  of  such  lien,  upon 
the  authority  of  Tk«  Nwior, 

Spkague,  J. — Tliis  is  a  libel  against  a  vessel  owned  in  Massa- 
chnsetts,  promoted  by  material  men,  who  furnished  necessary  sup- 
plies to  her  while  in  the  port  of  New  York.  There  is  no  question 
that  vessels  belonging  to  one  State,  when  in  the  ports  of  another, 
are  deemed  to  be  so  far  foreign  that  a  lien  for  necessary  supplies' 
is  created  by  the  general  maritime  law.  The  O-eneral  Smithy  4 
Wheaton,  438. 

But  it  is  contended  that  such  lien  has  been  prevented  or  defeated. 
In  the  first  place  it  is  said,  that  by  a  Statute  of  New  York,  (2 
Rev.  Stats.  493,)  all  such  liens  are  terminated  when  the  vessel 
leaves  the  State.  To  this  there  are  two  answers ;  first,  that  the 
statute  was  not  intended  to  impair  liens  arising  under  the  general 
maritime  law;  and  second,  that  if  it  were  so  intended,  it  would  in 
that  respect  have  been  nugatory.  Such  liens  are  beyond  the 
reach  of  State  legislation.  The  courts  of  the  United  States  will 
enforce  them  to  their  full  extent,  notwithstanding  any  attempt 
to  abrogate  or  limit  them,  by  local  legislation. 

The  second  objection  is  far  more  formidable.  It  appears  that 
the  supplies  were  furnished  upon  a  credit  of  six  months,  and  were 
charged  by  the  libellants  to  the  barque  Ghusan  and  owners.  A 
negotiable  note,  signed  by  one  Broughton,  a  part  owner,  was  sub- 
sequently taken  by  the  libellants,  and  a  receipt  signed  by  them 
was  given  therefor  at  the  foot  of  the  bill,  as  follows : — 

^^  Received  from  I^.  Broughton,  his  note  at  six  months,  from 
September  3d,  for  the  above  amount.'' 

The  note  was  negotiated  by  the  libellants,  and  was  not  in  their 
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possession  at  maturity.     Not  being  paid  by  Broughton,  they  took 
it  up  as  indorsers,  and  it  is  now  offered  to  be  surrendered. 

It  is  contended  that  the  taking  of  the  note  was,  under  the  cir- 
cumstances, a  waiver  of  the  lien.  This  objection  I  sustain  solely 
upon  the  authority  of  the  opinion  given  by  Mr.  Justice  Story,  in 
the  case  of  The  NeBtoVj  1  Sumner,  73.  In  that  case,  speaking 
of  a  negotiable  note  given  by  the  owner,  on  time,  he  says :  "  that 
the  receiving  of  such  a  note  is  direct  proof  that  credit  is  given  to 
the  personal  responsibility  of  the  owner,  and  presumptive  proof 
that  no  credit  is  given  to  the  ship ;  or,  in  other  words,  that  there 
is  a  waiver  of  any  lien  on  the  ship." 

The  Circuit  Court  for  this  district  having  a  right  to  revise  the 
decrees  pf  this  court,  I  think  it  proper  that  so  strong  and  direct 
an  opinion,  deliberately  given  and  promulgated  by  that  tribunal, 
should  govern  the  present  case,  although  such  opinion  was  not 
necessarily  called  for  by  the  point  decided. 

Libel  dismissed. 

King  J  (of  New  York,)  for  the  libellants. 

F,  C,  Lorinff,  for  the  claimants. 

This  decree  was  reversed  by  the  Circuit  Court,  on  the  second 
point.     S.  C,  2  Story,  tL  456.  -• 


TJie  KensinfftoHj  8  Amer.  Law  Beg.  144 ;  1  Parsons,  Marit.  Law,  492,  n.  3. 
See  also  Page  v.  Mcuikey,  post ;  Brisiotoe  ▼.  Whitmorej  35  Law  Times  Bep. 
176 }  Page  v.  Hubbard,  19  Law  Bep.  60t  j  The  Steamer  Faehian,  20  lb.  50. 


February,  1843. 

Thb  Schoonbb  Lion. 

The  question  whether  the  sale  of  a  vessel  was  frandalent  ae  againit  oredltorSf  oattnot  be 

raiMd  by  third  persons,  who  have  no  interest  in  the  question- 
In  cases  of  collision,  where  it  appeared  that  one  of  the  Tessels  had  neglected  an  ordi- 
nary and  proper  measure  of  preeaution,  the  bnrden  was  on  her  to  show  that  the  col- 
lision was  not  owing  to  her  neglect. 
The  schooner  Eddington  went  into  Provincetown  harbor  in  a  gale  of  wind.  After  coming 
to  anchor,  she  was  driyen  from  her  moorings  toward  the  flats,  where  she  was  brought 
t^  by  her  small  anchot>  and  lay  head  to  the  wind.    In  this  position,  she  was  nm  fool 


MASSACHUSETTS,  1843.  41 

The  Schooner  Lion. 

of  in  the  night  time  by  another  yessel,  the  Lion  having  no  person  on  board.  Held, 
that  the  owners  of  the  Lion  had  omitted  a  reasonable  and  ordinary  measure  of  secn- 
rity,  and  that  the  collision  was  to  be  attributed  to  their  neglect,  notwithstanding  a 
usage  at  Provineetown  to  leave  vessels,  owned  in  that  place  and  manned  by  persons 
residing  there,  at  anchor  in  the  harbor,  without  any  person  on  board. 


Sprague,  J. — This  is  a  libel  by  the  owner  of  a  schooner  called 
the  Eddington  against  the  owners  of  a  schooner  called  the  Lion, 
for  damage  by  collision.  The  first  question  is  whether  the  libel- 
lant  was  owner  of  the  Eddington.  He  has  produced  the  usual 
muniments  of  title,  a  bill  of  sale,  and  an  enrolment  in  his  own 
name.  It  is  insisted,  that  the  sale  was  without  consideration,  and 
for  the  purpose  of  defeating  the  creditors  of  Chandler  Clapp,  the 
former  owner.  But  the  respondents  are  not  his  creditors,  and 
are  not  in  a  position  to  raise  that  question.  If  Chandler  Clapp 
chose  to  give  the  vessel  to  the  libellant,  it  was  no  concern  of  the 
respondents ;  and  the  transfer  would  be  good  as  to  them,  as  well  as 
between  the  parties. 

The  next  question  is,  whether  there  was  any  collision  between 
those  two  vessels.  On  the  morning  of  the  third  of  October,  1841, 
the  Eddington  went  into  Provineetown  harbor  as  a  place  of  refuge, 
as  a  gale  had  then  commenced.  She  came  to  anchor,  but  was  sub- 
sequently driven  from  her  moorings  to  the  flats,  or  near  them,  where 
she  was  brought  up  by  her  small  anchor,  and  lay  head  to  the  wind. 
In  this  position  she  was  run  foul  of,  in  the  night,  by  some  vessel 
having  no  person  on  board.  [The  Judge  here  went  into  a  thorough 
analysis  and  comparison  of  the  evidence,  and  stated  as  his  conclu- 
sion that  it  was  the  Lion  which  came  in  collision  with  the  Edding- 
ton ;  and  then  proceeded  as  follows :]  It  has  been  suggested  that 
the  Eddington  was  in  fault  in  not  having  let  go  both  anchors,  in 
the  first  instance,  and  in  keeping  het  yards  and  topmast  aloft. 
This,  however,  has  not  been  much  urged,  and  I  do  not  think  that 
the  evidence  shows  it  to  be  blameworthy. 

The  most  important  and  the  most  difficult  question  still  remains. 
Is  the  collision  to  be  attributed  to  negligence  on  the  part  of 
the  Lion  ?  The  only  neglect  alleged  is,  that  her  whole  crew  left 
her  and  went  on  shore,  when  it  was  seen  that  a  gale  was  coming 
on,  with  from  thirty  to  fifty  vessels  at  anchor  in  the  harbor.  Not- 
withstanding the  wide  diversity  of  opinion  among  the  witnesses, 
4 
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I  am  fully  satisfied,  from  the  testimony,  that  a  vessel  is  rendered 
more  safe  from  collision  by  having  some  person  on  board.  But 
this  is  by  no  means  decisive ;  for  it  has  been  well  contended  by 
the  counsel  for  the  respondents,  that  the  owners  were  not  bound 
to  take  extraordinary  measures  of  precaution,  however  conducive 
to  safety.  The  question  is,  whether  they  have  omitted  a  reason- 
able and  ordinary  measure  of  security.  Now  I  think  it  appears 
by  various  maritime  codes,  adopted  by  difiierent  nations,  in  differ- 
ent ages,  to  have  been  the  opinion  of  those  who  have  legislated 
upon  the  subject,  that  a  vessel  ought  not  to  be  left  without  some 
person  on  board,  and  this  is  strongly  indicative  of  the  general 
sense  of  the  maritime  world.  The  evidence  in  this  case,  derived 
from  numerous  witnesses  who  have  had  much  experience  as  mari- 
ners in  all  kinds  of  vessels,  satisfactorily  proves,  that  as  a  general 
rule,  some  person  ought  to  be  left  on  board  a  vessel  while  lying  at 
anchor  in  a  harbor,  especially  when  a  gale  is  coming  on,  and  that 
the  omission  to  do  so  is  a  neglect  of  duty.  But  it  is  also  fully 
proved  to  have  been  for  a  long  time  the  established  usage  at  Pro- 
vincetown,  to  leave  vessels,  owned  in  that  place,  and  manned  by  per- 
sons residing  there,  at  anchor  in  the  harbor  without  any  person  on 
board ;  and  that  this  usage  prevails  at  all  times,  whether  a  gale 
is  coming  on  or  not,  and  embraces  not  only  fishermen  and  small 
craft,  but  coasters  and  other  vessels  there  owned ;  some  of  them 
being  as  large  as  two  hundred  tons  burthen.  Some  evidence  has 
been  introduced  to  prove  that  a  similar  usage  prevails  in  other 
places  in  Massachusetts.  But  it  is  to  be  remarked,  that  all  those 
named,  excepting  Cape  Ann,  are  tide  harbors ;  and  that  the  testi- 
mony comes  only  from  occasional  visitors,  and  not  from  the  resi- 
dents of  any  of  those  places,  and  is  by  no  means  satisfactory  as 
to  the  generality  of  the  usage,  and  its  extent  or  limitations,  and 
especially  whether  it  prevails  when  a  gale  is  foreseen.  That  it  is 
material  that  the  witnesses  should  have  spoken  to  this  point  is 
apparent  from  the  testimony  of  witnesses  from  Truro,  which  lies 
on  the  harbor  of  Provincetown,  by  which  it  appears,  that  although 
they  adopt  the  usage  of  their  neighbors  in  fair  weather,  yet  when 
a  gale  is  seen  to  be  approaching,  some  persons  are  pat  on  board 
their  vessels  for  greater  security.     The  usage,  therefore,  which  is 
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to  cover  the  present  case,  is  not  shown  to  exist,  except  among  the 
inhabitants  of  Provincetown. 

It  is  proved,  that  the  usage  was  followed  in  the  present  case. 
Howard,  the  mate  of  the  Lion,  testifies  that  seeing  a  gale  coming 
on,  he  and  the  captain  went  on  board  of  her  and  let  go  a  second 
anchor,  and  moored  her  in  the  usual  manner.  It  has  been  urged 
with  much  force  by  the  counsel  for  the  respondents ;  1.  That  all 
the  ordinary  and  usual  precautions  were  adopted,  and  that  they 
were  not  bound  to  extraordinary  and  unusual  measures ;  and  2. 
That  the  fact  that  such  a  usage  had  been  adopted  and  universally 
acted  upon  by  the  people  of  Provincetown,  known  to  be  prudent, 
sagacious  and  economical,  is  conclusive  evidence  that  it  is  safe  and 
proper.  As  to  the  last  point,  it  may  be  observed  in  the  first  place, 
that  the  practice  of  the  people  of  Truro  is  evidence,  on  the  other 
hand,  that  it  is  not  safe  and  proper  to  leave  vessels  alone  when  a 
gale  is  foreseen ;  and  in  the  next  place  that  the  usage  is  not 
adopted  by  the  people  of  Provincetown  for  its  safety,  or  because 
there  is  less  danger  of  vessels  striking  adrift,  or  coming  in  colli- 
sion, in  that  than  in  other  harbors,  but  for  their  own  convenience ; 
their  vessels  being  generally  small  and  employed  in  the  fisheries, 
are  much  in  the  harbor,  and  very  often  with  little  or  no  lading  on 
board ;  and  the  officers  and  crew  having  their  families  and  homes 
at  Provincetown,  the  convenience  of  the  practice  to  them  out- 
weighs its  hazards ;  and  therefore  they  have  been  content  to  adopt 
it,  with  the  mutual  understanding  that  when  accidents  occur,  each 
one  shall  bear  the  damage  occasioned  to  his  own  vessel  by  drift- 
ing or  collision.  This  may  be  all  very  well  as  among  themselves, 
but  the  question  is  whether  a  stranger  vessel  not  assenting  to  the 
usage,  or  participating  in  its  benefits,  shall  be  subjected  to  its 
hazards.  It  is  to  be  borne  in  mind  that  this  is  not  a  case  of  con- 
tract, where  a  party  having  made  an  agreement  with  reference  to 
a  known  usage,  thereby  assents  to  and  adopts  it.  The  harbor  of 
Provincetown,  as  part  of  the  great  highway,  is  equally  open  to  all 
v^sels  of  the  United  States,  and  much  resorted  to  as  a  place  of 
safety,  by  strangers,  and  oftentimes  by  those  laden  with  valuable 
cargoes.  The  libellant's  vessel  did  not  enter  it  by  the  indulgence 
of  the  people  of  Provincetown,  but  used  its  waters  as  a  matter  of 
right,  independent  of  their  consent.     When  it  is  said  that  all  the 
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usual  and  ordinary  precautions  were  adopted,  the  truth  of  the  pro- 
position depends  on  the  standard  to  which  reference  is  had.  If 
referred  to  the  practice  of  the  inhabitants  of  Provincetown,  it  is 
true ;  but  with  reference  to  the  general  maritime  practice  it  is  not 
true.  The  question  then  is,  whether  a  person  who  has  adopted 
the  usage  of  a  village  of  about  twenty-two  hundred  inhabitants,  in 
contravention  of  the  practice  of  all  the  rest  of  the  maritime  world, 
can  be  correctly  said  to  have  adopted  all  the  usual  and  ordinary 
precautions  ?  The  inhabitants  of  Provincetown  have  habitually 
violated  a  general  rule  for  safety  adopted  by  mariners,  and  the 
defence  of  the  respondents  is,  that  they  have  only  participated  in 
this  violation.  When  th6  libellant  entered  the  harbor  of  Province- 
town,  he  was  bound  only  by  the  general  maritime  rules  and  usages, 
and  he  had  a  right  to  rely  upon  their  observance  by  others  using 
the  same  public  waters. 

It  has  been  further  contended,  that  even  if  there  was  negligence 
in  leaving  the  Lion,  without  any  person  on  board,  yet  the  injury 
to  the  Eddington  was  not  occasioned  thereby.  Now  I  think  that 
when  it  is  shown,  that  a  collision  has  taken  place  between  two  ves- 
sels, and  that  one  of  them  had  neglected  an  ordinary  and  proper 
measure  of  precaution,  the  burden,  at  least,  is  on  her  to  show  that 
the  collision  was  not  owing  to  her  neglect,  but  would  have  equally 
happened,  if  she  had  performed  her  duty. 

This  burden  the  respondents  have  assumed,  and  they  insist  that 
such  was  the  extreme  darkness  of  the  night,  and  violence  of  the 
gale,  that  human  efforts  would  have  been  vain,  that  no  sail  could 
have  been  set,  nor  the  course  of  the  vessel  in  any  manner  changed, 
and  that  if  it  could,  a  vessel  could  not  have  been  seen  far  enough 
to  avoid  striking  her. 

After  examination  and  comparison  of  the  mass  of  conflicting 
evidence,  I  am  satisfied  that  upon  the  water  a  vessel  could  have 
been  seen  at  some  distance,  and  far  enough  to  be  avoided  by  any 
vessel  which  could  be  sheered.  As  to  the  possibility  of  changing 
the  course  of  a  vessel,  opposite  opinions  have  been  strongly  ex- 
pressed by  different  witnesses ;  but  I  am  relieved  from  the  neces- 
sity of  settling  the  pretensions  of  conflicting  theories,  by  the  fact 
that  some  vessels  were  sheered  so  as  to  avoid  others. 

I  refer  particularly  to  the  testimony  of  Joseph  Barnes,  who 
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was  master  of  the  Panther,  who  states  that  his  vessel  went  ashore 
when  the  gale  was  the  heaviest ;  that  several  vessels  lay  to  lee- 
ward of  his ;  that  he  slipped  his  cable  and  "  run  through  the  fleet 
before  the  wind  ;'*  that  he  had  a  jib  set,  "  sheered  through  the 
other  vessels  very  well,  passed  several,  and  ran  ashore  safe.** 
And  Martin  Stoddard,  master  of  the  Gentile,  who,  after  stating 
that  he  slipped  his  cable  and  hoisted  the  jib,  proceeds  to  say : 
"  Our  vessel  swung  off  before  the  wind — I  took  the  helm  with  one 
other  man  and  steered  her  ashore,  by  sheering  one  way  and  another 
to  clear  her  of  vessels.  When  we  hoisted  the  jib  up,  it  burst,  but 
it  held  until  we  swung  off  before  the  wind."  Charles  Bruce,  mas- 
ter of  the  Amanda,  testifies,  that  he  sheered  his  vessel ;  and  to 
this  we  may  add  the  success  of  Jefferson  in  disengaging  the  Lion 
from  the  Tarquin.  These  are  pregnant  facts,  and  they  stand 
wholly  uncontroverted.  There  is  no  evidence  that  any  one  at- 
tempted to  sheer  his  vessel,  without  some  success. 

Upon  the  best  consideration  which  I  have  been  able  to  bestow 
upon  this  case,  I  am  of  opinion  that  t&e  defence  is  not  sustained, 
ai^d  that  the  decree  must  be  in  favor  of  the  libellant. 

It  has  been  stated  that  a  decision  adverse  to  the  local  usage, 
which  has  been  relied  upon,  will  subject  the  people  of  Province- 
town  to  great  inconvenience.  If  so,  it  is  a  consequence  much  to 
be  regretted,  but  cannot  vary  the  duty  of  the  court. 

jB.  R.  Curtis^  for  the  libellant. 

F.  0.  Loring  ^  0.  W.  Loring^  for  the  respondents. 
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Thb  Mary  Paulina. 

The  usual  standard  of  a  fUl  allowance  of  bread  to  a  seaman  is  the  ukyj  ration. 

Five  pounds  of  bread  a  week,  to  each  man,  is  a  short  allowance,  within  the  Statute  of 

July  20th,  1790,  see.  9. 
Ko  oyer  abundance  of  meat  can  be  substituted  for  the  bread  required  by  the  statute. 
A  receipt  giren  bj  a  seaman  in  full  of  aU  demands,  will  not  bar  a  claim  for  which  he 

has  not  reoeiTod  compensation. 
If  there  be  a  short  aUowanee  within  the  statute,  of  any  one  of  the  three  articles,  the 

seaman  is  entitled  to  the  double  wages. 
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This  was  a  libel  promoted  by  William  Marder  and  four  others 
of  the  crew  of  the  brig  Mary  Paulina,  for  extra  wages,  under  the 
Statute  of  July  20th,  1790,  sec.  9,  which  provides  that  "every 
ship  or  vessel,  belonging  as  aforesaid,  bound  on  a  voyage  across  the 
Atlantic  Ocean,  shall,  at  the  time  of  leaving  the  last  port  from 
whence  she  sails,  have  on  board,  well  secured  under  deck,  at  least 
sixty  gallons  of  water,  one  hundred  pounds  of  salted  flesh  meat, 
and  one  hundred  pounds  of  wholesome  ship-bread,  for  every  person 
on  board,  over  and  besides  such  other  provisions,  stores  and  live 
stock  as  shall  by  the  master  or  passengers  be  put  on  board,  and  in 
like  proportion  for  shorter  or  longer  voyages ;  and  in  case  the  crew 
of  any  ship  or  vessel  which  shall  not  have  been  so  provided,  shall 
be  put  upon  short  allowance  in  water,  flesh  or  bread,  during  the 
voyage,  the  master  or  owner  of  such  ship  or  vessel  shall  pay  to 
each  of  the  crew  one  day's  wages  beyond  the  wages  agreed  on, 
for  every  day  they  shall  so  be  put  to  short  allowance." 

The  libel  alleges  a  short  allowance  of  bread  for  forty  days,  on 
a  passage  from  the  Atlantic  coast  of  Africa  to  Boston.  It  appeared 
that  the  vessel  sailed  from  Acra,  on  the  coast  of  Africa,  to  Prince's 
Island,  and  thence  to  St.  Thomas'  Island,  (both  being  on  the  coast,) 
and  from  the  latter  place  to  Boston.  The  passage  being  fifty-seven 
days.  On  the  seventeenth  day  out  from  St.  Thomas,  the  crew 
were  put  upon  an  allowance  of  five  pounds  of  bread, 'per  week,  to 
each  man.  This  continued  for  two  weeks,  when  the  allowance 
was  reduced  to  four  and  a  quarter  pounds;  and  in  one  week  more 
the  ship-bread  was  exhausted.  This  continued  for  two  weeks, 
when  they  spoke  a  vessel  off  the  coast  of  the  United  States,  which 
supplied  them  with  bread  and  beans.  The  allowance  was  then 
five  pounds  a  week,  until  the  arrival  at  Boston.  It  also  appeared 
that  a  part  of  the  trading  cargo  of  the  vessel  was  ship-bread,  and 
that  the  master  sold  a  quantity  of  it  while  at  Acra. 

Sprague,  J.,  delivered  his  opinion  in  substance  as  follows : — 
The  first  question  which  has  been  raised  is,  whether  a  voyage 
from  the  coast  of  Africa,  near  the  equator,  to  Boston,  is  a  voyage 
"across  the  Atlantic,"  within  the  meaning  of  the  statute,  or  one 
requiring  a  larger  supply  of  bread  than  the  one  hundred  pounds 
specified  in  the  statute.  In  the  view  I  have  taken  of  the  case,  it 
becomes  unnecessary  to  decide  that  point,  as  I  think  it  clear  that 
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this  vessel  had  not  even  the  one  hundred  pounds.  The  next  ques- 
tion is,  whether  Acra,  or  St.  Thomas,  is  to  be  deemed  the  '*•  last  port 
of  departure;"  and  I  have  no  doubt  that  it  is  St.  Thomas.  That 
island  is  to  the  eastward  of  Acra,  and  more  distant  from  Boston. 
It  was  the  port  of  destination  when  the  vessel  sailed  from  Acra, 
and  not  one  at  which  she  merely  touched  on  her  passage  home. 
Was  there,  then,  a  short  allowance  of  bread  on  the  voyage  from 
St.  Thomas  to  Boston  ?  The  usual  standard  of  a  full  allowance 
is  the  navy  ration,  which  is  fourteen  ounces  a  day,  or  a  little  over 
six  pounds  a  week,  to  each  man.  During  the  time  specified  there 
was  never  over  five  pounds  a  week,  and  sometimes  less.  This  was 
a  short  allowance. 

It  is  contended  by  the  claimant  that  there  was  an  abundance  of 
other  provisions,  so  that  the  crew  had  always  sufficient.  I  have 
doubts  whether  this  would  be  any  defence,  if  proved.  At  all 
events,  the  burden  is  on  the  claimant  to  show  what  the  other  pro- 
visions were.  This  he  has  not  done,  and  the  fact  of  the  master's 
supplying  himself  with  beans  from  the  vessel  he  fell  in  with,  indi- 
cates that  there  could  not  have  been  an  adequate  supply  of  vege- 
table food.  No  over-abundance  of  meat,  fresh  or  salted,  can  be 
substituted  for  the  bread  required  by  the  statute. 

The  claimant  has  produced  receipts,  given  by  the  libellants,  in 
full  of  all  demands,  and  introduced  evidence  to  show  that  it  was 
understood  at  the  time  of  the  settlement  of  the  voyage,  that  this 
claim  was  relinquished.  It  appears,  however,  that  the  libellants, 
in  fact,  received  nothing  but  the  wages  they  had  actually  earned. 
It  is  quite  time  that  the  owners  and  masters  of  vessels  understood 
that  a  seaman's  receipt  in  full,  given  only  for  money  actually  due 
him,  and  with  no  additional  consideration,  cannot  be  used  in  bar 
of  a  suit  for  damages.  This  mode  of  depriving  a  seaman  of  his 
just  right  has  been  often. attempted,  and  has  been  uniformly  re- 
pelled by  the  court. 

It  is  contended  that  the  double  wages  given  by  the  statute  is 
for  a  deficiency  of  all  the  three  articles  therein  named ;  and  that 
if  there  be  a  short  allowance  of  one  only,  then  only  one-third  of 
the  additional  wages  can  be  given.  And  The  Harriet^  Bee's 
Rep.  80,  is  cited  as  an  authority.  The  court  there  gave  only  one- 
third  of  the  additional  wages  for  a  short  allowance  of  one  of  the 


48  DISTRICT  COURT, 

Brooks  v.  Snell. 

articles.  No  reasons  are  assigned,  and  the  case  is  a  solitary  one, 
I  am  unable  to  follow  that  precedent.  The  statute  is  in  the  dis- 
junctive, and  in  my  opinion  does  not  admit  of  such  a  construction, 
but  gives  one  day's  pay  for  a  short  allowance  of  any  one  of  the 
specified  articles. 

It  is  said  that  bread  could  not  be  procured  at  St.  Thomas.  If 
this  were  proved,  it  would  constitute  no  defence,  since  the  cargo 
consisted  partly  of  bread,  which  was  sold  at  Acra.  The  master 
should  have  retained  enough  to  insure  his  having  the  statute 
quantity  when  he  should  leave  St.  Thomas. 

Decree  of  double  wages  for  each  of  the  libellants  for  the  time 
alleged  in  the  libel. 

R.  H.  ^  E.  T.  Dana,  for  the  libellants. 

Fuller  ^  Andrew,  for  the  claimant. 

In  the  course  of  the  argument  of  the  above  case.  Judge  Sprague 
remarked  that  the  rule  laid  down  in  Dunlap's  Admiralty  Practice, 
284,  that  "  when  the  answer  is  required  by  the  libellant  to  be 
upon  oath,  it  becomes,  when  responsive  to  the  libel  or  interroga- 
tory, evidence  for  the  respondent,  which  must  be  disproved  by  the 
evidence  of  more  than  one  witness,"  had  never  prevailed  in  admi- 
ralty, and  had  been  distinctly  disavowed  in  this  district  and  cir- 
cuit. Cu%hman  v.  Ryan,  1  Story,  102 ;  HuUon  v.  Jordan  et  al.. 
Ware,  393. 

Afl  to  short  allowance,  see  Foster  v.  Sampson ;  CoUins  v.  Wheeler ^  post. 

On  the  construction  of  the  statute,  see  The  Washington^  1  Pet.  Adm.  219 ; 
The  Mary,  Ware,  454;  The  TaOent,  Crabbe,  216  ;  PUhl  v.  Balchen,  01c.  31  ; 
The  Elizabeth  FrUh,  1  Bl.  A  Howl.  196,  S.  G.  2  Paine,  G.  G.  291. 

As  to  the  effect  of  seamen's  receipts,  see  TJie  Rajah,  post. 
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Brooks  v.  Snell. 

A  settlement  with  a  seaman  of  his  claim  for  damages  for  a  toriy  althoagh  made  after 
suit  brought,  and  in  the  absence  of  his  proctor,  will  be  upheld,  if  it  was  made  fairly 
and  understandingly,  and  it  does  not  appear  that  the  consideration  paid  was  Inade- 
quate. 
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This  was  a  libel  by  the  steward  of  the  ship  Sophia  against  the 
master,  for  personal  damage.  After  service  by  arrest,  and  when 
a  day  had  been  appointed  for  a  hearing,  the  master  effected  a  set- 
tlement with  the  libellant,  in  the  absence  of  his  proctor,  for  the 
sum  of  sixty  dollars,  obtaining  his  receipt  in  full,  and  then  ten- 
dered the  legal  costs  to  the  proctor.  The  proctor  refused  to  re- 
ceive the  same,  and  on  the  day  appointed  brought  the  case  up  for 
a  hearing.  The  evidence  not  being  ready,  to  avoid  the  expense 
of  taking  depositions  which  would  be  useless,  if  the  settlement 
should  be  upheld  by  the  court,  it  was  agreed  to  submit  the  ques- 
tion to  the  advisement  of  the  court,  upon  affidavits,  whether  the 
settlement  as  made  should  be  sustained. 

It  appeared  that  the  libellant's  proctor  had  offered  to  settle  the 
suit  for  one  hundred  dollars  and  costs,  which  the  master  refused ; 
and  that  the  master  then,  by  the  advice  of  his  own  proctor,  sought 
out  the  libellant  to  procure  a  settlement  with  him  for  a  less  sum, 
his  proctor  first  warning  him  that  the  settlement  would  not  be  up- 
held, if  any  misrepresentations  were  made  to  the  steward,  or  any 
advantage  taken  of  him.  The  libellant  made  affidavit  to  the  effect 
that  he  had  been  advised  by  his  proctor  not  to  settle  the  cause 
with  the  master,  and  that  the  master  had  made  great  efforts  to 
induce  him  to  settle,  which  had  been  seconded  by  the  friends  of 
the  master,  the  owner's  clerks,  and  others,  and  that  the  master 
had  misrepresented  material  facts  to  him,  and  that  he  finally  re- 
ceived the  sixty  dollars  under  the  influence  of  these  misrepresen- 
tations and  other  persuasions.  The  master,  in  his  affidavit,  denied 
the  misrepresentations  and  all  attempts  to  mislead  or  take  advan- 
tage of  the  libellant. 

Sprague,  J. — Settlements  made  between  seamen  and  masters 
or  owners,  are  always  narrowly  watched  by  courts  of  admiralty. 
Seamen  are  considered  as  being  under  a  disadvantage  in  such 
transactions,  and  they  are  not  strictly  held  to  the  letter  or  form 
of  their  acts,  if  there  seem  to  have  been  any  undue  means  used 
to  bring  about  an  unequal  settlement.  In  such  cases,  the  court 
will  not  hold  the  claim  to  have  been  settled.  In  all  these  matters, 
seamen  are  the  wards  of  the  admiralty.  Yet  settlements  made 
by  seamen  are  allowed.  They  are  not  incapacitated  from  settling 
their  claims,  either  before  or  after  suit  brought.     They  are  not 
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compelled  to  go  into  court ;  nor,  when  there,  are  they  compelled 
to  leave  the  settlement  of  their  cause  to  their  proctor,  or  to  the 
court. 

The  duty  of  the  court,  and  its  difficulty  is,  to  determine  what 
settlements  shall  be  upheld,  and  what  set  aside.  One,  and  in 
many  cases  the  best,  means  of  determining  this,  is  the  nature  of 
the  settlement  itself.  If  it  seems  to  be  an  unequal  and  disadvan- 
tageous one  to  the  seaman,  there  will  be  ground  for  relieving  him 
from  it,  unless  the  other  side  show  circumstances  sufficient  to 
satisfy  the  court,  that  the  seaman  was  under  no  disadvantage, 
either  from  ignorance  of  his  rights,  mistake  of  facts,  fear,  or 
strong  moral  duress.  This  means  of  judging  I  am  now  without. 
There  being  no  evidence  upon  the  merits  of  the  case,  I  cannot  de- 
termine whether  the  amount  paid  the  seaman  upon  the  settlement 
was  a  reasonable  compensation,  or  not.  If  his  release  were  offered 
in  bar,  at  the  hearing  on  the  merits  of  the  cause,  after  the  plead- 
ings were  closed,  and  when  all  the  evidence  could  be  seen,  so  that 
I  might  form  an  opinion  of  the  amount  due  the  seaman,  and  the 
amount  specified  in  the  release  as  paid  in  full  discharge  should 
then  appear  grossly  inadequate,  I  should  need  but  few  circum- 
stances showing  the  exercise  of  influence  over  the  seaman,  to  lead 
me  to  disregard  the  settlement  made  in  the  absence  of  the  proctor, 
especially  if  the  proctor  seemed  to  have  been  designedly  avoided. 
But,  as  the  question  now  stands,  as  I  am  merely  acting  advisorily, 
at  the  request  of  the  parties,  and  have  no  means  of  determining 
upon  the  sufficiency  of  the  amount  paid,  I  must  look  solely  at  the 
circumstances  attending  the  settlement ;  and  in  them  I  must  find 
either  misrepresentation,  or  facts  showing  an  advantage  actually 
taken  of  the  seaman,  to  set  aside  a  settlement  made  for  what  I 
must  assume  to  be  a  reasonable  sim:i. 

I  must  take  the  affidavits  offered  to  be  true,  unless  expressly 
contradicted.  It  seems,  then,  that  the  libellant  is  a  man  of  un- 
usual intelligence  for  his  station  in  life,  that  he  had  been  informed 
fully  of  his  legal  rights  by  his  proctor ;  been  put  in  possession  of 
all  material  facts,  and  warned  against  making  an  unequal  settle- 
ment with  the  other  side.  It  must  be  borne  in  mind,  too,  that 
Captain  Snell  sought  the  libellant  by  the  advice  of  his  own  proctor, 
and  therefore  must  be  supposed  to  have  done  so,  without  imagin- 
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ing  any  impropriety  in  the  act.  The  libellant  met  him,  after  being 
put  on  his  guard,  and  in  possession  of  all  material  facts.  A  set- 
tlement was  made  deliberately,  in  the  presence  of  the  friends  of 
each  party,  for  a  sum  which  I  cannot  assume  to  have  been  inade- 
quate, and  the  costs  of  court  were  secured  to  the  proctor.  Such 
being  the  case,  I  cannot  set  aside  the  settlement,  unless  upon  some 
other  facts  proved.  The  only  facts  alleged  are  certain  misrepre- 
sentations. [His  Honor  went  into  an  examination  of  the  evidence, 
and  said  that  these  allegations  were  not  proved,  and  proceeded.] 
Had  there  been  proved,  either  a  misrepresentation  of  a  material 
fact,  or  an  advantage  taken  of  the  ignorance  of  the  libellant  in 
his  proctor's  absence,  or  could  I  have  examined  into  the  su£Sciency 
of  the  sum  paid,  and  found  it  grossly  unreasonable,  such  as  a  man 
dealing  upon  ^n  equality  of  terms  would  not  have  made,  after 
allowing  a  large  discount  for  a  desire  to  put  an  end  to  a  trouble- 
some suit,  with  its  delays  and  hazards,  so  injurious  to  a  seamen ;  I 
should  have  disregarded  the  settlement,  and  allowed  the  parties 
to  come  to  a  hearing  upon  the  merits.  Indeed,  they  may  do  so 
now,  as  my  opinion  is  merely  advisory ;  but  if  they  do,  and  the 
release  is  set  up  in  defence,  I  shall  hold  it  a  sufficient  bar,  unless 
upon  full  evidence,  the  sum  paid  shall  seem  to  be  so  grossly  dis* 
proportioned  to  the  injury  proved,  as  to  raise  a  strong  presumption 
of  unfairness  in  the  transaction. 

Upon  this  advisory  opinion,  the  costs  were  received  by  the  libel- 
lanfs  proctor,  and  an  entry  made  of  diemiseal  by  consent. 

jB.  S.  Dana,  Jr.,  for  the  libellant. 

B,  R.  Ourtis,  for  the  respondent. 

See  The  Flanet,  ante,  p.  11 ;  Collins  v.  Nickeraon,  post. 


March,  1843.     * 

The  Mart. 


specie  was  shipped  Arom  Boston  for  Porto  Cabello,  for  the  purpose  of  purchasing  a  re- 
teni  cargo,  and  the  vessel  pnt  into  Antigna  on  aecoont  of  a  disaster,  where  the  maa« 
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tor,  being  destitute  of  fands,  sold  a  part  of  the  specie,  for  the  purpose  of  making 
repairs,  and  the  Tessel  proceeded  to  her  port  of  destination,  and  thence  to  Boston. 

Held :  That  the  owners  thereof  were  not  entitled  to  recover  the  profits  which  they  might 
have  made  upon  a  return  cargo,  but  that  they  were  entitled  to  interest  upon  the  value 
of  the  specie,  from  the  time  when  they  would  have  had  the  benefit  of  it  at  Porto  Ca- 
bello,  if  it  had  been  carried  forward  with  the  rest  of  the  cargo. 

No  adjustment  of  general  average  was  made  at  Porto  Cabello ;  but  this,  under  the  cir- 
cumstances, did  not  impair  tiie  right  of  the  shipper  to  interest. 

The  libellants  shipped  a  quantity  of  specie,  consisting  of  five- 
franc  pieces,  on  board  the  Mary,  from  Boston  to  Porto  Cabello, 
for  the  purpose  of  purchasing  a  return  cargo.  On  the  outward 
passage,  the  Mary  met  with  a  disaster ;  her  masts  were  cut  away, 
and  she  put  into  Antigua  for  repairs.  The  master  being  desti- 
tute of  funds,  and  unable  to  raise  them,  sold  a  part  of  the  specie 
for  the  purpose  of  making,  the  necessary  repairs,  and  the  vessel 
afterwards  proceeded  on  her  voyage  to  Porto  Cabello ;  and  thence 
to  Boston.  It  was  admitted,  that  the  specie  of  the  libellant,  which 
was  thus  taken,  should  be  paid  for  in  general  average,  at  its  value 
at  Porto  Cabello,  the  port  of  destination ;  and  it  appeared,  that 
five-franc  pieces  passed  at  that  place,  as  currency,  and  of  the  same 
value  as  Spanish  dollars.  No  adjustment  of  general  average  was 
had  at  Porto  Cabello,  and  none,  until  since  the  filing  of  the  libel 
in  this  case. 

The  question  presented  was,  whether,  in  making  such  adjust- 
ment, the  libellants  should  be  allowed  interest  on  the  specie  so 
taken,  from  the  time  when  they  would  have  had  the  benefit  of  it 
at  Porto  Cabello,  if  it  had  been  carried  forward  with  the  rest  of 
the  cargo. 

Sprague,  J. — I  am  of  opinion  that  the  libellants  are  entitled 
to  such  interest.  The  owner  of  the  cargo  is  under  no  obligation 
to  keep  the  ship  in  repair.  But  in  certain  cases,  the  law  allows 
the  master,  from  necessity,  to  sell  a  part  of  the  cargo  without  the 
consent  of  the  shipper,  in  order  to  enable  the  vessel  to  prosecute 
the  voyage.  But  in  such  case,  the  shipper  is  to  be  compensated, 
and  the  measure  of  compensation  is  to  be  such  as  to  place  him  in 
as  good  a  situation  ad  he  would  have  been  in,  had  the  property  of 
some  other  shipper  been  taken,  instead  of  his.  This  is  the  gene- 
ral rule,  and  it  is  manifestly  founded  both  in  justice  and  policy. 
In  conformity  to  this  principle,  it  is  well  settled,  that  the  shipper 
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is  entitled  to  be  paid  for  his  property,  at  its  full  value  at  the  port 
of  destination,  deducting  certain  necessary  charges.  This,  it  is 
supposed,  will  afford  him  an  indemnity,  because,  with  the  money 
thus  paid  to  him,  it  is  presumed  that  he  can  replace  the  articles 
taken,  or  purchase  others  of  equivalent  value,  at  his  election. 

But  it  is  obvious,  that,  in  order  to  afford  him  an  indemnity,  pay- 
ment should  be  made  to  him  at  the  port  of  destination.  He  can- 
not otherwise  be  placed  in  as  good  a  situation,  as  he  would  have 
been  in,  had  the  goods  of  some  other  shipper  been  taken.  His 
purpose  was  to  place  his  cargo  in  that  port.  There  he  needed  it 
to  carry  forward  his  enterprise.  To  refuse  this  to  him,  while  the 
other  shippers  have  their  parts  of  the  cargo  carried  forward  and 
delivered  at  the  port  of  destination,  would  by  no  means  place  him 
in  as  good  a  condition  as  they,  and  would  clearly  violate  the  fun- 
damental principle  by  which  compensation  is  to  be  made. 

As  he  had  a  right  to  have  the  goods  shipped  delivered  to  him 
at  the  port  of  destination,  so  has  he  the  right  to  have  that,  which, 
without  his  consent  and  for  the  benefit  of  others,  has  been  substi- 
tuted for  the  goods,  delivered  to  him  at  the  same  place.  And  if 
this  be  not  done,  he  is  entitled  to  compensation  for  the  injury  sus- 
tained thereby. 

What  shall  be  the  measure  of  such  compensation  ?  The  libel 
asks  that  it  may  be  the  profits  which  would  have  been  made  on 
the  homeward  cargo.  But  this  was  abandoned  at  the  argument, 
and  very  properly.  The  law  cannot  go  into  a  speculation  of  con- 
tingent profits,  and  it  presumes  that  the  shipper  might  have  sub- 
stituted other  funds  for  a  return  cargo,  if  he  saw  fit.  Interest 
is  the  established  measure  of  damages  for  the  non-payment  of 
money. 

The  shipper  might  waive  his  right  to  payment  at  the  port  of 
destination.  But  there  is  nothing  in  this  case  from  which  such 
waiver  can  be  presumed,  unless  it  be  that  the  adjustment  of  the 
general  average  was  not  made  up,  until  since  the  arrival  of  the 
vessel  here.  But  I  do  not  think  that  sufficient  to  warrant  a  pre- 
sumption, that  the  shippers  voluntarily  relinquished  their  right. 
They  were  not  personally  at  Porto  Cabello ;  and  it  does  not  ap- 
pear that  any  offer  of  payment  was  made  to  their  correspondents, 
or  consignees.    It  must  be  inferred,  that  the  captain  had  no  funds. 


64  DISTRICT  COURT, 


Roberto  v.  Bldridge. 


or  means  of  making  payment,  at  Porto  Oabello ;  and  as  the  par- 
ties all  resided  here,  the  adjustment  was  properly  left  to  be  made 
by  themselves,  after  the  return  of  the  vessel. 

I  have  discussed  this  case,  as  if  the  goods  of  the  libellants  had 
been  sold.  But  it  is  proved,  that  the  five-franc  pieces  passed  as 
currency,  and  were  money  at  Porto  Gabello.  If  this  makes  any 
difference,  it  strengthens  the  claim,  bringing  it  more  directly  within 
the  case  of  Sims  v.  WilKngj  8  Serg.  &  Rawle,  103,  and  the  re- 
marks of  the  author  in  2  Phill.  Ins.  2d  ed.  p.  131. 

All  the  authorities  cited  at  the  bar  tend  in  some  degree  to  sus- 
tain the  positions  above  taken.  In  many  of  them,  and  particu- 
larly in  the  case  of  Z%a  Packet,  8  Mason,  255,  such  taking  of 
the  property  of  a  shipper  is  regarded  as  a  farced  loan.  And 
surely  as  much  compensation  should  be  made  by  the  law  in  case 
of  a  forced  loan,  as  is  ordinarily  allowed  when  the  lending  has 
been  voluntary. 

Judgment  accordingly. 

Edward  Blake  ^  F,  (7.  Loring,  for  the  libellants. 

B.  R,  Curtis,  for  the  respondents. 


August,  1843. 
ROBBRTS  V.  ElDRIDGE. 

The  Bustorof  a  veesel  may  use  a  deadly  weapon,  when  neceuaiy  in  order  to  Buppreu.a 

mutiny. 
A  mutineer,  althongh  severely  ii^nred  thereby,  can  maintain  no  action  for  damages. 

This  was  a  libel  in  personam,  by  a  seaman  against  the  master, 
to  recover  damages  for  a  tort. 

Spraque,  J. — The  libellant  was  a  seaman  on  board  the  whale- 
ship  Uncas,  of  which  the  respondent  was  master.  On  the  10th  of 
November,  1841,  while  at  sea,  the  respondent  inflicted  upon  the 
libellant  a  very  severe  and  dangerous  wound,  on  the  back,  with  a 
deadly  weapon,  called  a  whale  spade,  and  a  slight  wound  on  the 
arm,  by  reason  of  which  the  libellant  was  confined  several  weeks 
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to  the  cabin,  and  was,  for  a  still  longer  term,  unable  to  perform 
ship's  duty.  In  defence  it  is  contended  that  there  was  a  conspi- 
racy between  the  libellant  and  others  of  the  crew,  to  overthrow 
the  authority  of  the  master;  and  that  they  were  carrying  it  out 
by  actual  mutiny. 

That  there  was  a  combination  to  prevent  the  infliction  of  punish- 
ment, and  to  resist  requisitions  to  labor,  is  fidly  proved.  It  is 
contended  that  this  conspiracy  was  only  to  prevent  undeserved 
punishment  and  unnecessary  labor.  If  so,  still,  it  was  to  transfer 
the  right  of  judging  of  such  desert  and  necessity  from  the  master 
to  the  seamen,  to  overthrow  his  authority,  and  set  up  that  of  the 
foremast  hands  in  its  stead. 

Insubordination  and  resistance  to  authority  ensued.  On  the 
morning  of  the  9th  of  February,  1841,  all  hands  being  called,  and 
some  of  them  not  coming  out  of  the  forecastle,  the  mate  went  for- 
ward twice.  The  second  time,  Davis,  one  of  the  crew,  being  still 
in  the  forecastle,  t£e  mate  asked  him  why  he  did  not  come  up. 
He  was  then  dressed  and  ready,  but  instead  of  going  on  deck,  he 
took  off  the  belt  which  contained  his  sheath-knife,  threw  it  down, 
and  then  took  it  up  and  buckled  it  on  again.  As  he  came  on 
deck,  the  mate  gave  him  a  shove,  or  as  some  of  the  libellant's  wit- 
nesses say,  a  blow  with  his  arm  across  the  neck,  and  went  aft. 
Davis  took  up  a  hatchet  and  uttered  some  threat  against  the  mate, 
who,  being  informed  of  it,  took  up  a  brick  and  went  forward 
toward  Davis,  who  raised  the  hatchet  as  if  to  strike  the  mate. 
The  libellant  took  the  hatchet  away  from  Davis,  but  refused,  as 
the  second  mate  testifies,  to  deliver  it  to  that  officer,  who  wrested 
it  from  him.  The  mate  attempted  to  take  Davis  aft,  but  was 
resisted,  not  only  by  Davis  but  by  others  of  the  crew,  and  parti- 
cularly by  Tobias  and  Watson,  who  rescued  him  and  prevented  his 
being  taken  aft.  The  captain  being  informed  thereof  by  the  mate, 
afterwards  called  all  hands  aft  and  talked  to  them.  M'Kenzie, 
a  witness  for  the  libellant,  says  he  got  his  book,  and  read  to  them 
about  mutiny,  and  dismissed  them.  Tobias  then  said  aloud,  ^^  He 
guessed  there  would  be  no  flogging  there  while  he  was  on  board." 
The  next  day,  Watson  being  at  the  wheel,  the  captain  had  some 
conversation  with  him.  Prom  Watson's  own  testimony,  he  was 
disrespectful  toward  the  captain ;  and  he  afterwards  told  Guynon, 
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another  witness  for  the  libellant,  that  the  captain  was  talking  to 
him  about  the  crew  haying  agreed  that  no  man  should  be  flogged. 
The  captain  ordered  the  mate  to  put  Watson  into  the  rigging,  and 
called  another  man  to  relieve  the  wheel.  As  to  what  followed, 
there  is  a  painful  conflict  of  testimony.  There  is  no  doubt  that  soon 
after  the  wheel  was  relieved,  Watson  went  hastily  forward,  without 
permission ;  that  the  captain  seized  a  whale  spade  and  pursued 
him,  and  wounded  several  of  the  crew,  and  among  them  Tobias 
and  the  libellant,  the  latter  to  a  frightful  extent.  There  is  no 
doubt,  also,  that  after  the  order  was  given  to  put  Watson  in  the 
rigging,  and  before  the  captain  went  forward  with  the  spade, 
Tobias  Snow,  George  Davis  and  James  Smith,  came  up  out  of  the 
forecastle,  and  that  about  the  time  that  Watson  ran  forward,  the 
libellant  and  a  large  number  of  others  of  the  crew  who  were  at  the 
main  hatches,  ran  forward,  and  that  Tobias  threw  a  brick  at  the 
captain,  which  hit  him  in  the  forehead,  and  for  an  instant  stunned 
him ;  but  whether  this  was  before  or  after  Tobias  was  wounded,  is 
a  matter  of  controversy.  As  to  the  part  which  the  libellant  took 
in  the  affair,  the  testimony  of  those  who  were  eye  witnesses  of  the 
whole  transaction  is  extremely  inconsistent  and  contradictory,  and 
if  the  evidence  stopped  there,  I  should  be  in  great  doubt  as  to  the 
participation  of  the  libellant  in  what  took  place  before,  and  at  the 
time,  the  wound  was  received.  But  there  is  other  important  evi- 
dence of  declarations  and  admissions  made  by  three  of  the  con- 
spirators, and  by  the  libellant  himself.  These  declarations,  and 
especially  those  by  the  libellant,  were  so  full  and  explicit,  and 
made  to  so  many  persons  on  different  occasions,  that  they  satisfac- 
torily show  not  only  that  the  libellant  was  one  of  those  who  con- 
spired to  overthrow  the  authority  of  the  master,  but  also  that  he 
actively  participated  in  the  attempt  to  accomplish  the  object  of 
the  conspiracy  by  force.  To  this  may  be  added  the  previous  con- 
duct and  character  of  the  parties.  It  is  in  testimony  that  the 
libellant  had,  on  other  occasions,  been  guilty  of  threatening  lan- 
guage and  mutinous  behavior,  while  not  one  of  the  witnesses  has 
stated  that  there  was  any  complaint,  or  ground  of  complaint,  against 
the  captain,  or  any  of  the  oflScers.  That  the  master  should,  on 
this  10th  of  November,  have  seized  this  deadly  weapon,  and  rush- 
ing forward,  cut  at  several  of  his  men  and  wounded  four  of  them. 
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when,  according  to  the  testimony  of  the  libellant's  witnesses,  they 
had  no  arms  or  weapons,  and  were  neither  resisting  his  authority, 
nor  committing  any  offence,  is  inconsistent  with  all  his  other  con- 
duct, so  far  as  it  has  been  exhibited  to  the  court,  during  this  three 
years'  voyage.  It  is  an  anomaly  of  which  no  solution  is  given. 
But  if  in  accordance  with  the  testimony  of  the  witnesses  for  the 
respondent,  and  the  declarations  of  three  of  the  seamen,  and  of 
the  libellant  himself,  the  conspiracy  was  carried  into  actual  mutiny, 
and  the  men  were  arming  themselves  in  combined  resistance,  and 
an  actual  assault  by  one  of  them  was  made  on  the  captain,  then 
are  his  acts  on  this  occasion  satisfactorily  accounted  for.  And 
to  this  result  my  mind  has  been  brought  by  a  careful  considera- 
tion of  the  evidence.  Had  the  mutineers  been  successful,  they 
would  have  found  themselves  in  possession  of  all  power,  and  at 
the  same  time  covered  with  a  crime  subjecting  them  to  severe 
punishment,  should  they  return  to  their  own  country.  That  the 
result  would  have  been  the  destruction  of  the  officers,  and  the  loss 
of  the  ship,  can  hardly  be  doubted.  I  am  constrained,  therefore, 
to  say,  that  the  conduct  of  the  master  was  justified  by  necessity 
created  by  the  criminal  misconduct  of  the  libellant  and  his  asso- 
ciates. % 

Libel  dismissed. 
T,  Coffin,  for  libellant. 

E.  Bassettj  for  respondent. 


See  United  States  v.  Lunt;   Untied  States  v.  Colby ^  and  United  States  v. 
Borden,  post. 
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The  Ameriean  ihip  Oonetitntioii,  on  a  voyage  from  Hayre  to  Charleston,  S.  0.,  having 
on  board  a  box  of  bullion,  waa  abandoned  at  sea.  The  box  was  taken  on  board  the 
Danish  brig  Urania,  bound  to  Copenhagen ;  and  three  days  afterwards,  while  at  sea, 
was  transferred  to  the  Constellation,  an  American  ship,  bound  to  the  United  States. 
Beld,  that  the  bulUon,  while  on  board  the  Urania,  was  not  in  that  peril  required  by 
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law  to  make  it  the  nibject  of  salrago,  and  the  taking  it  on  board  the  Constellation 

not  a  eontinoation  of  lalyage  aerrioe. 
There  being  no  agreement  to  transfer  any  right  of  the  Urania  to  the  Constellation,  and 

the  captain  of  the  former  having  declared  himself  Ailly  compensated,  no  sneh  transfer 

is  created  by  implication  of  law. 
Held,  that  the  Constellation  was  entitled  to  a  quantum  meruit  oompensation,  and  might 

proceed  therefor  in  rem.    This  right  was  not  lost  by  delivery  of  Uie  box  of  bullion  to 

the  master  of  the  Constitution. 
It  is  not  a  deviation  for  a  yessel  to  go  out  of  her  course  three  miles,  to  speak  another  at 

sea,  on  seeing  a  signal  for  that  purpose ;  nor  to  delay  three  hoars,  to  take  from  a 

foreign  ship,  bonnd  to  a  foreign  port,  shipwrecked  mariners  of  the  United  States,  for 

the  purpose  of  bringing  them  direct  to  the  United  States. 

The  American  ship  Constitution,  on  a  voyage  from  Havre  to 
Charleston,  S.  C,  having  on  board  a  box  of  gold  coin,  of  the  value 
of  $42,000,  and  a  crew  of  seventeen  men,  met  mth  a  disaster, 
and  was  deserted  at  sea  on  the  9th  of  April,  1843.  The  crew  and 
box  of  gold  were  taken  on  board  the  Danish  brig  Urania,  bound 
to  Copenhagen.  On  the  12th  of  April,  she  fell  in  with  the 
American  whale-ship  Constellation,  bound  for  New  London.  The 
Urania  made  a  signal,  and  the  Constellation  bore  away,  and  on 
speaking  her,  was  requested  to  take  the  crew  of  the  Constitution 
on  board,  which  she  did,  and  also  took  the  box  of  bullion. 

The  owners  and  crew  of  the  Constellation  ^brought  this  libel, 
claiming,  first,  salvage,  and  if  not  entitled  to  that,  compensation. 

The  other  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Spraqub,  J. — The  box  of  bullion,  while  on  board  the  Urania, 
was  not  in  that  peril  required  by  law  to  make  it  the  subject  of 
salvage  service.  Abbott  on  Shipping,  554 ;  8  Kent's  Com.  245 ; 
Watte  V.  Antelope,  Bee,  233.  The  mere  taking  it  on  board  the 
Constellation  was  not,  therefore,  a  continuation  of  salvage  service. 

There  was  no  agreement  for  the  transfer  of  any  right  of  the 
Urania  to  the  Constellation.  But  it  is  contended,  that  such 
transfer  is  created  by  implication  of  law,  it  being  reasonable  and 
equitable,  and  such  as  the  parties  would  have  made,  had  they  been 
conusant  of  their  rights.  It  appears  that  the  master  of  the 
Urania  received  property  which  he  deemed  a  full  compensation, 
and  by  which  he  declared  himself  amply  paid.  I  think  it  would 
be  too  hazardous  to  presume  him  ignorant  of  his  rights,  and  to 
transfer  from  him  to  the  Constellation  claims  which  he  had  re- 
linquished.    The  libellants  must,  therefore,  stand  upon  their  own 
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merits  and  services,  and  these  do  not  confer  upon  them  the  cha- 
racter of  salvors. 

That  they  are  entitled  to  a  qtMutum  meruit  compensation  is  not 
denied,  but  it  is  insisted  that  they  cannot  proceed  in  rem;  that 
their  lien  was  lost  by  delivery  of  the  bullion  to  the  master  of  the 
Constitution.  The  question  is  still  between  the  original  parties ; 
no  rights  of  third  persons  have  intervened.  The  service  was 
strictly  maritime,  and  the  right  to  compensation  peculiarly  within 
the  jurisdiction  of  the  admiralty.  The  appropriate  remedy  would 
be  a  process  in  rem,  to  which  the  party  would  clearly  have  been 
entitled,  had  possession  been  retained.  Does  the  parting  with  pos- 
session take  away  this  privilege?  I  have  heard  no  argument, 
either  from  principle  or  authority,  why  it  should.  In  cases  of 
salvage,  to  which  this  is  analogous,  possession  need  not  be  re- 
tained, (a)    Uleanara  CharloUa^  1  Hag.  156. 

It  is  consonant  to  natural  justice,  that  the  property  should  pay 
for  the  service  rendered  to  it,  and  I  see  no  sufficient  grounds  for  say- 
ing that  the  equitable  privilege  of  proceeding  in  rem  has  been  lost. 

The  only  question  is  the  amount  of  compensation  to  be  awarded. 
One  ground  urged  for  enhancing  the  compensation  is,  that  there 
was  a  deviation,  which  discharged  the  underwriters.  The  Urania 
made  a  signal  to  speak,  or  of  distress,  and  for  that  cause  the  Con- 
stellation, when  at  a  distance  of  two  or  three  miles,  bore  away, 
and  upon  approaching  the  Urania,  was  informed  of  the  condition 
of  the  crew  of  the  Constellation,  and  requested  to  take  them  on 
board.  This  request  was  acceded  to,  and.  a  delay  of  some  two  or 
three  hours  was  occasioned  thereby.  Nothing  was  said  of  the  box 
of  bullion;  but  while  the  crew  were  preparing,  and  passing  in 
boats  from  the  Urania  to  the  Constellation,  this  box,  under  the 
direction  of  the  captain  of  the  Constitution,  was  put  into  one  of 
the  boats,  and  under  the  care  of  the  mate  of  the  Constitution,  was 
conveyed  to  the  Constellation  and  there  hoisted  on  board ;  and 
afterwards  was,  by  the  captain  of  the  Constellation,  placed  in  his 
state-room  as  a  place  of  safety. 

(a)  That  a  delivery,  by  the  saWor  to  the  owner,  of  the  property  saved,  does 
not  defeat  the  lien,  or  the  right  to  process  in  rem^  see  The  Steamboat  H.  D. 
Bacon f  Newb.  274.    See,  also,  Cutler  v.  Eeoj  7  How.  731. 
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The  bearing  away,  upon  seeing  the  signal  of  the  Urania,  and 
before  its  object  was  known,  clearly  was  not  a  deTiation.(a)  It 
was  no  more  than  a  common  incident  of  a  voyage,  which  at  its  in- 
ception all  parties  must  be  presumed  to  contemplate  as  likely  to 
occur.  But  it  is  insisted,  that  as  the  crew  of  the  Constitution  were 
not  in  immediate  danger  or  distress,  the  delay  for  the  purpose  of 
taking  them  on  board,  was  a  deviation.  Their  ship,  an  American 
vessel,  had  foundered  at  sea  on  a  voyage  to  the  United  States. 
They  had  been  rescued  by  the  Urania,  a  Danish  brig,  bound  to 
Copenhagen.  They  fell  in  with  the  Constellation,  an  American 
ship,  coming  to  the  United  States,  where  she  arrived  in  thirteen 
or  fourteen  days. 

That  it  is  the  invariable  practice  to  take  men  on  board  under 
such  circumstances,  is  abundantly  proved.  Indeed,  to  have  refused 
to  receive  thdir  shipwrecked  countrymen,  and  compelled  them  still 
to  rely  on  the  hospitality  of  strangers,  and  be  transported  to  a  for- 
eign and  distant  country,  would  have  been  a  violation  not  merely 
of  the  courtesy,  but  of  the  humanity  of  the  seas.  As  a  general 
rule,  that  is  not  to  be  deemed  a  deviation,  which  is  within  the  usage 
of  the  seas,  on  such  a  voyage.  Delays  to  save  wrecked  property 
are  an  exception  to  this  rule.  Salvage  in  such  case  is  given  only 
to  the  owners  and  those  engaged  in  the  service.  No  part  is 
awarded  to  the  underwriters ;  and  it  is  reasonable  that  the  insured 
should  not  be  permitted  to  become  wreckers  for  their  own  pecu- 
niary benefit,  and  at  the  risk  of  the  insurers. 

Urgent  cases  may  he  supposed,  but  in  general  the  question, 
whether  the  insured  should  add  to  the  hazards  of  the  voyage 
merely  for  the  purpose  of  saving  the  property  of  others,  is  one  of 
pecuniary  interest  and  not  of  moral  obligation,  and  the  policy  of 
the  law  addressing  this  interest,  holds  out  strong  inducement  to 
engage  in  such  enterprises,  by  the  very  liberal  compensation  which 
it  awards.  The  law  ought  to  be  equally  solicitous  to  encourage 
services  like  the  present.  But  in  such  case  not  only  is  no  salvage 
allowed,  but,  according  to  the  usage  proved,  no  compensation  is 
asked.  The  owners  of  the  vessel  bear  the  expense  of  the  delay 
and  of  the  support  of  the  shipwrecked  mariners  taken  on  board, 


(a)  See  Crocker  t.  Jdcksoriy  post. 
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and  the  captain  and  crew  the  inconvenience  of  such  large  addition 
to  their  numbers  in  their  narrow  accommodations ;  and  why,  to 
this  shauld  be  added  the  risk  of  the  whole  property  during  the 
rest  of  the  voyage  ?  The  policy  of  the  law  certainly  would  not 
create  this  additional  discouragement  to  conduct  which  it  approves 
and  desires.  Justice  does  not  require  that  the  performance  of  a 
mere  usual  act  of  humanity,  burdensome  at  all  events  to  the  owners, 
should  be  visited  by  the  penalty  of  transferring  the  risk  of  the 
vessel  thereafter  from  the  underwriters  to  the  insured.  I  am  of 
opinion,  that  stopping  to  take  on  board  the  crew  of  the  Constitu- 
tion was  not  a  deviation. 

With  respect  to  the  box  "of  bullion,  nothing  was  said  to  the  cap- 
tain of  the  Constellation,  until  it  was  actually  on  board  his  vessel. 
It  does  not  appear  that  he  had  any  previous  knowledge  of  ^ts  exist- 
ence. There  was  not,  therefore,  any  intentional  delay  on  his  part, 
for  the  purpose  of  receiving  it.  It  was  transferred  from  the  Urania, 
as  incidental  merely  to  the  removal  of  the  captain  and  crew  of  the 
Constitution,  and  while  the  Constellation  was  waiting  a  reasonable 
time  for  that  purpose  only.  This  did  not  create  a  forfeiture  of 
her  insurance. 

The  time,  labor,  and  responsibility  of  the  Constellation  did  not 
certainly  exceed  what  they  would  have  been,  if  the  bullion  had 
been  taken  on  freight.  But  there  are  considerations  which  should 
enhance  the  compensation  beyond  the  mere  ordinary  freight :  The 
ship,  with  her  cargo,  was  of  great  value.  The  box  of  gold  was 
taken  on  board  at  sea,  when  the  weather  was  thick  and  rainy,  and 
boats,  passing  and  repassing  between  the  vessels,  might  be  in  some 
danger.  She  was  not  a  freighting  ship ;  and  when,  in  addition  to 
her  own  crew  of  whalemen,  seventeen  other  seamen  were  taken  on 
board  the  Constellation,  her  captain,  had  it  been  left  to  his  option, 
might  have  been  reluctant  to  take  on  board  a  box  of  gold  of  such 
great  value,  and  presenting  temptations  to  seamen,  of  whose  cha- 
racter he  was  ignorant.  But  he  had  no  choice,  and  could  not 
make  terms. 

I  think  that  one  and  a  quarter  per  cent.,  or  $525,  is  a  suitable 
compensation ;  and  decree  that,  with  costs. 

(7.  Q:  and  F,  C.  Loving^  for  the  libellant. 

B.  R.  Curtis^  for  the  claimants. 
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Morris  v.  Cornell. 

A  second  mate  rightfully  displaoed  from  heading  *  boat  in  the  whale  fishery,  ia  bound 
to  perform  other  duty,  and  upon  his  refusal  to  do  so,  may  be  punished  for  diaobedi- 
enoe. 

The  right  given  to  seamen  by  Statute  of  1840,  to  lay  their  complaints  before  the  Ameri- 
can consul,  in  foreign  ports,  ia  one  of  great  importance,  which  a  court  of  admiraliQr 
will  carefully  guard. 

A  second  mate,  who  contumaciously  refdses  to  perform  duty,  may  be  remoyed  from  the 
cabin  to  the  forecasUe. 

The  second  mate's  being  commanded  by  the  master  to  desist  from  swearing,  and  retort- 
ing on  the  master,  that  he  had  heard  him  swear,  and  stating  the  language,  is  no  jus- 
tification for  the  master's  violently  assaulting  and  inflicting  a  blow  upon  the  second 
mate. 

The  libellant,  who  was  second  mate  of  the  brig  Agate,  on  a 
whaling  voyage,  of  which  the  respondent  was  master,  alleged, 
that  the  respondent  remoyed  him  from  his  office,  confined  him  to 
his  state-room  for  a  long  time,  deprived  him  of  proper  and  suffi- 
cient food,  refused  to  permit  him,  at  various  times,  to  go  on  shore 
at  different  places,  and  communicate  with  the  American  consul — 
turned  him  into  the  forecastle,  where  his  berth  was  unsuitable,  and 
committed  violent  assaults  upon  his  person. 

The  answer  denied  some  of  these  charges,  and  justified  others. 
The  facts  in  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

Sprague,  J. — The  most  important  inquiry  in  this  case,  relates 
to  the  removal  of  the  libellant  from  office,  or  his  refusal  to  do  duty, 
which  was  the  first  difficulty,  and  probably  the  source  of  all  the 
others.  A  material  part  of  the  duty  of  second  mate  is  to  hecui, 
that  is  commandj  one  of  the  boats  in  taking  whales.  The  master 
admits  that  he  removed  him  from  this  part  of  his  duty,  and  justi- 
fies it  on  the  ground  of  incompetency. 

The  libellant  insists  that  it  was  from  malice,  and  without  justi- 
fiable cause. 

It  appears  that,  after  being  out  about  six  months,  the  captain 
on  one  occasion  headed  one  of  the  boats,  of  which  the  libellant 


MASSACHUSETTS,  1848.  68 

Morris  V.  GorDoU. 

then  acted  as  boat-steerer,  and  as  such,  it  was  his  duty  first  to 
strike  the  whale,  when  the  boat  had  been  placed  by  the  captain 
in  a  proper  position  for  that  purpose.  After  an  unsuccessful  at- 
tempt to  capture  a  whale,  they  returned  to  the  brig.  The  mate, 
in  presence  of  the  libellant,  asked  the  captain  the  cause  of  the 
failure.  The  captain  said  in  reply,  that  it  was  as  good  a  chance 
as  he  wanted,  to  fasten  to  a  whale's  head.  The  libellant  said  he 
did  not  consider  it  any  chance  at  all.  This  was  repeated  two  or 
three  times,  and  the  captain  then  told  him  if  he  did  ^t  call  that  a 
chance,  he  should  not  go  in  the  head  of  the  boat  again  during  the 
voyage.  The  libellant  replied :  "  if  I  don't,  I  will  not  do  any 
other  duty."  The  captain  then  told  him  he  would  confine  him  to 
his  state-room,  and  keep  him  on  bread  and  water,  till  he  did  do 
his  duty.  The  libellant  replied,  "very  well,  do  so."  The  cap- 
tain then  directed  the  mate  to  prepare  a  state-room,  by  clearing 
out  certain  articles,  which  being  done,  he  ordered  the  libellant  to 
go  into  it,  and  he  did  so. 

It  is  urged,  that  this  decision  of  the  captain  proceeded  from 
passion,  and  not  from  any  honest  judgment  as  to  the  libellant's 
competency.  It  was  certainly  a  very  unfortunate  and  suspicious 
moment,  in  the  midst  of  a  contentious  conversation,  in  which  the 
parties  had  strongly  expressed  opposing  opinions,  for  the  exercise 
of  so  delicate  and  important  a  power.  The  manner  and  the  occa- 
sion savor  strongly  of  passion,  and  deprive  the  master  of  those- 
presumptions  in  favor  of  the  rightful  exercise  of  authority  which 
would  arise,  if  it  had  been  done  with  calmness  and  deliberation,  and 
challenges  the  most  jealous  scrutiny  into  the  justification  alleged. 
That  justification  is  the  incompetency  of  the  libellant,  or  at  least 
the  honest  judgment  of  the  master,  that  he  was  incompetent,  after 
a  fair  trial. 

Was  he  competent  ?  [The  judge  here  went  into  a  careful  ex- 
amination of  the  evidence,  and  proceeded  as  follows :]  By  the 
shipping  articles  it  was  expressly  agreed,  that  if  any  ofiScer,  after 
a  fair  trial  of  his  ability,  should  be  judged  by  the  master  to  be 
incompetent,  he  might  be  displaced.  It  is  unnecessary  to  inquire 
whether  this  varies  the  authority  conferred  by  law,  that  is,  whe- 
ther it  makes  the  judgment  of  the  master,  after  a  fair  trial,  con- 
clusive, because,  upon  the  evidence,  the  respondent  had,  I  think, 
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sufficient  grounds  for  judging  the  libellant  to  be  incompetent  to 
head  a  boat,  and  that  he  is  entitled  to  the  benefit  of  that  justifi- 
cation, notwithstanding  the  unfortunate  time  and  manner  in  which 
that  judgment  was  declared. 

It  is  insisted  that  Morris  was  not  bound  to  perform  any  other 
duty,  even  if  rightly  displaced ;  that  he  was  thenceforth  a  "  quasi 
passenger."  To  this  doctrine  I  cannot  accede.  The  services  of 
every  man  on  board  are  needed.  Take  the  case  of  our  merchant 
ships,  to  which  the  same  law  applies.  The  second  mate  is  disrated 
for  incapacity,  and  a  foremast  hand  placed  in  his  stead.  Shall 
he  by  his  own  misrepresentations  as  to  his  qualifications,  deprive 
the  ship  of  the  services  of  an  important  officer,  and  by  making  her 
shorthanded,  increase  the  hazard  and  add  to  the  labors  of  all  others, 
while  he  eats  the  bread  of  idleness,  and  is  only  an  incumbrance  to 
the  ship  ? 

I  have  no  doubt  that  Morris,  when  he  shipped,  thought  he  should 
be  able  to  perform  the  duties  of  second  mate.  I  acquit  him  of  all 
designed  deception.  Still,  it  was  obligatory  on  him  to  know  his 
qualifications,  and  if  in  fact,  found  to  be  unfit  for  a  portion  of  his 
duties,  he  was  still  bound  to  have  performed  others.  In  refusing 
all  duty,  therefore,  he  was  wrong,  and  set  an  example  of  insubor- 
dination and  disobedience,  which  the  master  had  a  right  to  punish. 
He  had  a  right  to  coerce  him  to  submission. 

Was  the  punishment  excessive  ?  It  was  not  sufficient  to  pro- 
duce submission.  Morris  never  performed  or  expressed  a  willing- 
ness to  perform  other  duty.  It  is  said  he  was  confined  to  his  state 
room.  It  is  true,  he  was  not  permitted  to  pass  through  the  cabin, 
but  there  was  a  scuttle,  through  which  he  could,  at  any  and  all 
times  go  on  deck,  with  little,  if  any,  difficulty.  The  mate  testi- 
fies, that  on  a  former  occasion,  he  occupied  the  same  state-room, 
in  the  same  manner  for  two  months,  on  account  of  a  sick  man 
being  in  the  cabin,  and  that  he  found  no  difficulty  in  passing 
through  the  scuttle.  Morris  was  not  allowed  to  go  forward  of  the 
try-works.  With  this  exception,  his  movements  on  deck  were  un- 
restricted. He  was  kept  on  bread  and  water  for  a  week  or  a 
fortnight,  and  afterwards,  without  any  submission  or  request  on 
his  part,  he  was  allowed  meat  and  a  kind  of  pudding  called  duff, 
as  often  as  the  officers  in  the  cabin.     Complaint  is  also  made  of 
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the  want  of  light  in  his  state-room,  on  which  point  there  is  some 
conflict  of  testimony.  His  health  did  not  suiBTer,  and  considered 
as  a  punishment  for  refusal  of  duty  and  continued  resistance  of 
authority,  his  confinement  and  privations  were  not  excessive. 

The  next  allegation  against  the  respondent  is,  that  he  prevented 
the  libellant  at  different  ports,  from  laying  his  complaints  before 
the  American  consul.  This  right  is  secured  to  every  seaman  by 
the  statute  of  1840,  ch.  23,  and  if  the  consul  be  an  upright  and 
independent  officer,  it  may  be  of  immeasurable  value  to  the 
oppressed  and  friendless  mariner  in  distant  regions.  It  may  be 
called  the  habeas  corpus  of  the  seaman,  and  the  court  will  carefully 
and  vigorously  guard  its  inviolability.  But  in  the  present  instance, 
there  is  not  the  slightest  evidence  that  any  request  was  made,  or 
desire  expressed,  by  the  libellant  to  the  respondent,  to  go  on  shore 
to  see  the  consul,  or  to  lay  any  complaint  before  him.  The  libel- 
lant not  being  in  close  confinement,  had  free  intercourse,  at  his 
pleasure,  with  the  mate  and  seamen.  He  could  easily  have  com- 
municated with  the  consul  through  them  ;  and  it  appears  that  in 
one  instance,  he  did  without  the  captain's  knowledge,  write  to  the 
consul.  The  contents  of  that  letter  are  not  stated.  But  its  ex- 
istence, at  least,  was  made  known  to  the  captain  while  on  shore, 
and  it  is  inferred  that  he  made  representations  to  the  consul, 
which  prevented  his  noticing  it.  That  inference  may  be  true,  but 
there  is  no  evidence  that  such  was  the  fact. 

Another  ground  of  complaint  is,  that  the  libellant  was  not 
allowed  to  go  on  shore,  at  any  of  the  various  ports  visited  by  the 
brig  after  he  was  displaced.  The  first  port  which  she  afterwards 
entered,  was  the  Isle  of  Sol.  The  respondent  there  granted  him 
leave  to  go  ashore,  but  discovering  that  he  had  put  his  clothes  into 
the  boat,  the  respondent  ordered  them  to  be  taken  out,  and  kept 
on  board  the  brig,  and  thereupon  the  libellant  refused  to  go.  He 
had  previously  declared  his  intention  to  escape,  and  such  was  evi- 
dently his  purpose.  Once  after  this,  at  another  port,  he  asked  per- 
mission through  the  mate,  to  go  ashore,  and  was  refused.  No 
reason  for  the  request  was  assigned. 

Considering  that  he  was  in  a  state  of  continued  contumacy,  and 
had  manifested  an  intention  to  leave  the  vessel,  I  do  not  think  he 
was  entitled  to  the  indulgence  of  going  ashore  for  his  gratifica- 
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tion.  As  to  his  removal  to  the  forecastle,  it  was  a  rightful  ezer* 
else  of  authority  by  the  master,  after  his  refusal  to  do  duty,  and 
I  do  not  think  it  shown  that  his  berth  there  was  such  as  to  render 
it  wrongful. 

There  remain  to  be  considered,  the  two  assaults  upon  the  libel- 
lant.  While  Morris  lived  in  his  state-room,  and  was  ordered  not 
to  go  forward  of  the  try-works,  he,  on  one  occasion,  went  to  the 
galley  to  light  his  pipe.  The  captain  ordered  him  aft,  and  laid 
hold  of  him.  One  witness  testifies  that  he  seized  him  by  the 
throat,  and  pressed  him  over  the  lashing  that  went  over  the  galley, 
then  let  go,  and  Morris  went  to  the  after  part  of  the  try-works, 
l^nd  sat  on  a  barrel ;  that  after  some  words  between  them,  which 
are  not  stated,  the  captain  seized  Morris  again  by  the  throat, 
pressed  him  against  the  try-works,  and  Morris  was  red  in  the  face. 
The  other  three  witnesses  who  speak  to  this  assault,  did  not  see 
the  captain  take  him  by  the  throat,  but  say  that  he  collared  him, 
and  pushed  him  along.  On  a  subsequent  occasion,  Morris  in  an 
angry  conversation  with  Clow,  was  using  profane  language ;  the 
captain  told  him  not  to  swear ;  he  replied  that  he  had  heard  him, 
the  captain,  swear ;  the  latter  asked  him  what  ?  He  answered  he 
had  heard  him  damn  the  men's  eyes  !  The  captain  then  in  a 
rage  seized  him  violently-^in  what  manner  in  the  first  instance, 
is  left  doubtful ;  but  there  is  no  doubt,  that  before  leaving  him, 
he  had  him  by  the  hair,  a  little  of  which  was  torn  out,  and  inflicted 
a  blow  which  left  a  mark  on  the  eye.  Morris  acted  only  on  the 
defensive. 

These  assaults  are  without  justification,  and  the  only  question 
is  the  amount  of  damages.  The  conduct  of  the  captain  toward  his 
crew  seems  to  have  been  in  other  respects  unexceptionable ;  and 
thQ  mate,  who  has  manifested  no  leaning  toward  Morris,  testifies  to 
thelatter's  ^^  good  disposition."  These  outbreaks  may  be  attributed, 
ill  a  great  degree,  to  the  continued  irritation  in  which  the  parties 
were  kept,  by  the  unfortunate  relation  in  which  they  stood  to  each 
other.  Of  this,  Morris  was  the  blameworthy  cause.  In  passing 
forward  of  the  try-works  to  the  galley,  he  transcended  the  limits 
assigned  to  him,  and  was  in  fault.  When  properly  checked  for 
swearing,  he  was  wrong  in  retorting  upon  the  captain — ^but  the 
provocation  was  not  great.     There  was  no  exigency — ^no  emer- 
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gency.  The  captain  was  bound  to  suppress  his  passion.  If 
unable  to  control  himself,  he  is  unfit  to  command  others.  He  is 
to  set  an  example  of  calmness  and  self-possession.  Violence 
begets  violence.  Hasty  words  and  rash  acts  on  shipboard,  often 
produce  deplorable  consequences,  which  a  little  forbearance  would 
haye  prevented. 

The  bodily  injury  to  the  libellant  was  not  very  great,  but  he 
was  subject  to  the  indignity  of  unjustifiable  violence  to  his  person^ 
and  his  feelings  are  not  to  be  disregarded. 

I  shall  decree  $50  damages  and  costs. 

E*  Ba%9ett^  for  the  libellant. 

T.  D,  EUiot^  for  the  respondent. 


That  an  officer,  when  disrated,  is  bound  to  perform  other  dut  j,  and  what  duty, 
See  the  Mentor,  4  Mason,  101;  Smith  v.  Jordan,  21  Law  Rep.  204. 


October,  1843. 

Johnson  v.  Huckins. 

A  seaman,  during  illness  occasioned  by  his  own  faolt^  is  not  entitled  to  wages,  and  is 

liable  for  the  expenses  of  his  subsistence ;  bat  not  for  the  wages  paid  another  man  in 

his  place. 
If  the  amount  necessarily  paid  to  a  substitute  during  the  seaman's  illness,  exceed  the 

lattw's  wages  for  the  same  time,  quaerey  whether  tJie  excess  can  be  charged  to  the 

seaman  f 
In  such  case  a  seaman  cannot  be  charged  with  the  detention  of  the  Tessel  for  want  of  his 

services,  It  being  in  the  power  of  the  master  to  obtain  a  substitute,  and  thus  prevent 

delay. 

This  was  a  libel  for  wages,  promoted  by  a  seaman  of  the  bark 
Bevis,  against  the  owner.  The  main  question  was,  what  deduction 
should  be  made  from  the  wages  of  a  seaman,  in  consequence  of  an 
illness  incurred  by  his  own  fault.  The  libellant  admitted  such 
an  illness,  and  that  he  was  not  entitled  to  wages  during  the  four- 
teen days  he  was  oS*  duty,  on  that  account;  claiming  a  balance  of 
$71.  He  produced  evidence  to  show  that  the  medical  expenses 
were  paid  by  himself,  that  his  diet  during  sickness  was  by  prefer- 
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ence  mainly  furnished  by  himself,  and  that  he  had  no  especial 
attendant.  The  respondent  claimed,  by  way  of  set-oflFto  the  wages 
due,  board  and  attendance  on  board  the  vessel ;  cash  paid  for  ser- 
vices of  an  extra  man  hired  during  part  of  the  fourteen  days  the 
libellant  was  off  duty ;  loss  of  time  by  the  vessel  during  the  remain- 
der of  those  days,  and  delay  in  consequence,  estimated  according 
to  what  would  be  the  per  diem  of  a  substitute  at  Bordeaux,  where 
the  vessel  then  was,  making  a  balance  of  $46.69.  He  produced 
evidence  to  show  that  the  libellant  might  'have  had  his  diet  from 
the  ship-stores,  and  sometimes  did ;  that  he  received  some  attend- 
ance ;  that  for  about  thirty  days  after  he  was  again  put  on  duty, 
full  duty  was  not  always  required  of  him. 

Spragub,  J. — In  case  of  illness  by  his  own  fault,  a  seaman  is 
not  entitled  to  his  wages  during  the  time  he  does  not  do  duty ; 
and  subsistence,  during  the  same  time,  may  be  charged  to  him. 
The  libellant  has  deducted  the  former.  As  to  the  subsistence,  he 
was  lodged  on  board,  and  was  furnished  with  some  attendance  and 
diet,  and  it  is  admitted  there  was  no  disposition  to  withhold  them. 
Something  should  be  allowed  therefor.  The  money  paid  a  substi- 
tute, during  a  part  of  the  time  the  libellant  was  off  duty,  cannot 
be  charged  to  him — ^his  wages  for  the  same  period  being  already 
deducted.  Neither  can  the  claim  for  delay,  by  reason  of  the  loss 
of  his  services,  during  the  remainder  of  that  time.  No  actual 
detention  is  shown,  and  it  would  be  the  duty  of  a  master  to  pre- 
vent such  delay,  by  a  supply  of  the  requisite  services.  If  the  cost 
of  a  substitute  should  amount  to  more  than  the  deducted  wages  of 
the  sick  seaman,  whether  the  excess  could  be  charged  to  him,  is  a 
point  not  necessary  to  be  decided. 

Decree  for  the  libellant,  $66.84  with  costs. 

JE.  T.  Dana,  for  the  libellant. 

W.  I.  Bowditchy  for  the  respondent. 


Pierce  v.  PcUUm,  Gilpin,  436 ;  The  Atlantic^  Stuart's  Adm.  126  j  The  Neptune, 
I  Pet.  Adm.  142. 
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November,  1843. 

Ex  parte  Clare,  in  re  Healet. 

A  master  of  a  ship  having  expended  his  own  money  for  necessary  dishnrsements  abroad, 
has  a  lien  therefor,  which  may  be  enforced  after  the  return  of  the  ship  to  her  home 
porU 

This  was  a  petition  filed  under  the  United  States  bankrupt  law, 
by  W.  F.  Clark,  master  of  the  brig  Maria  Theresa,  to  be  allowed 
$83  out  of  the  estate  of  Mark  Healey,  a  bankrupt  and  sole  owner 
of  the  Maria  Theresa,  for  which  sum  Clark  claimed  a  lien  on  the 
Tessel.  It  was  agreed  that  the  Maria  Theresa  sailed  from  the 
East  Indies  for  Boston,  in  the  autumn  of  1842 ;  that  during  the 
voyage,  in  January,  1843,  she  put  into  St.  Helena  and  obtained 
provisions  and  supplies,  for  which  the  master  drew  a  bill  of 
exchange,  for  $83,  on  the  owner.  It  was  also  agreed  that  the 
Maria  Theresa  did  not  arrive  in  Boston  until  sometime  after  the 
14th  of  March,  1843,  on  which  day  Healey  was  declared  a  bank- 
rupt, and  his  property  assigned ;  and  that,  immediately  upon  her 
arrival,  she  was  taken  possession  of  by  Healey*8  assignee.  Mean- 
while the  draft  drawn  by  Clark  at  St.  Helena  was  presented,  and 
upon  non-acceptance  immediately  protested,  and  Clark  was  notified 
that  he  would  be  held  as  drawer.  He  thereupon  filed  this  peti- 
tion, praying  that  upon  his  delivering  up  the  draft,  the  assignee 
should  be  directed  to  pay  the  amount  in  full. 

Spragub,  J. — The  question  is  whether  the  master  of  a  vessel, 
having  expended  his  own  money  for  necessary  disbursements 
abroad,  has  a  lien  therefor  on  the  vessel,  after  she  has  returned  to 
her  home  port.  It  is  the  settled  law  in  this  country  that  he  has 
no  lien  upon  the  vessel  for  his  wages,  Abbott  on  Shipping,  147, 
note ;  but  he  has  a  lien  on  the  freight  not  only  for  disbursements, 
The  Packet^  3  Mason,  255,  but  also  for  his  wages,  Drinkwater  v. 
Brig  Spartan^  Ware,  149 ;  Ingersoll  v.  Van  Bokkelin,  7  Cowen, 
670 ;  Abbott  on  Shipping,  139,  147,  377,  note ;  such  lien  extends 
to  the  cargo  also,  when  it  belongs  to  his  employers ;  Abbott,  139, 
note ;  Hussey  v.  Christie,  13  Vesey,  594,  Sumner's  ed.,  note. 
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No  satisfactory  reason  has  ever  been  given  why  a  master  should 
not  have  a  lien  upon  the  vessel,  even  for  wages.  It  is  often  said 
that  it  is  because  he  has  a  contract  with  the  owners ;  but  this  is 
assigning  no  reason,  for  in  nearly  all  the  cases  of  acknowledged 
lien  there  is  such  personal  contract.  It  is  said,  also,  that  having 
the  custody  and  care  of  the  vessel,  and  being  bound  to  protect  it 
against  adverse  claims,  it  would  be  dangerous  to  allow  him  to  libel 
the  vessel  in  a  foreign  port.  But  this  is  no  argument  against  the 
existence  of  a  lien,  but  only  against  a  particular  time  or  place  of 
enforcing  it ;  and  it  presents  no  show  of  reason  why,  after  the 
return  of  the  vessel  to  her  home  port,  the  actual  residence  of  her 
owners,  he  should  not  be  allowed  to  enforce  a  claim  against  the 
vessel,  for  his  personal  services  in  navigating  and  preserving  her. 
But  the  nde  against  such  lien  for  wages  is  too  firmly  established 
to  be  shaken.  The  master's  claim  for  necessary  disbursements  for 
the  vessel  in  a  foreign  country,  stands  upon  stronger  grounds 
than  his  claim  for  wages.  Such  expenditure  has  actually  gone  to 
the  repairs,  equipments,  and  necessaries  for  the  ship,  without 
which  she  could  not  have  properly  pursued  her  voyage,  and  been 
restored  to  her  owners,  and  any  other  person  making  the  same 
advances  would  have  a  maritime  lien  therefor.  There  is  no  rule 
or  principle,  either  of  law  or  justice,  that  deprives  the  master  of 
such  a  lien,  or  precludes  him  from  enforcing  it,  by  process  against 
the  vessel  in  her  home  port,  in  the  presence,  and  with  the  know- 
ledge of  her  owners.  The  Packet,  3  Mason,  264 ;  MuMey  v. 
Christie^  13  Vesey,  594,  note ;  The  New  Jersey ,  1  Pet.  Adm. 
223 ;  2  Story's  Eq.  Jur.  §  1241 ;  Whittaker  on  Liens,  73,  74 ;  8 
Kent's  Comm.  167.  The  claim  of  the  master,  therefore,  in  the 
present  case,  is  sustained. 

Decree  for  petitioner. 

Edwin  Howlandy  for  petitioner. 

A.  H.  Fiskej  assignee,  pro  se. 


It  is  now  held  in  England,  that  the  master  has  no  lien,  on  the  ship,  freight  or 
cargo,  in  the  home  port,  for  necessary  disbnrsements  abroad,  or  for  wages. 
WUkina  v.  Carmichael,  1  Doug.  101 ;  Huaseyy,  Christie^  9  East,  426;  Smiih 
V.  Flummery  1  B.  &  Aid.  676 ;  Atkinson  v.  Cotesworth^  3  B.  &  C.  647  ;  Richard- 
son  V.  Campbell  J  6  B.  &   Aid.  203,  notej   Gibson  v.  Itigo,  6  Hare,  112;   The 
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Johannes  Christoph^  33  Eng.  L.  k  £.  600 ;  Bristom  v.  TF^t^more,  35  Law  Times 
Bep.  173. 

In  the  United  States,  it  is  settled  that  he  has  such  a  lien  on  freight  (and  on 
cargo^  when  it  belongs  to  the  owners  of  the  ship,)  for  his  disbursements.  See 
in  addition  to  the  aathorities  cited  in  the  text ;  Lane  v.  Penniman^  4  Mass.  91 ; 
Lems  y.  Hancwik^  11  Mass.  72 ;  Ooodridge  v.  Lord,  10  Mass.  483;  Ingersoll  v. 
Van  Bokkeliny  7  CJow.  670;  8.  C.  6  Wend.  316;  Richardson  v.  Whitings  18 
Pick.  530;  Shaw  v.  Oookin,  7  N.  H.  16;  Hodgson  v.  Butts,  3  Cranch,  140; 
Kewhall  y.  Durdap,  14  Maine,  180  ;  3  Kent's  Gomm.  167.  These  cases  haye 
followed  the  earlier  English  decisions ;  Watkinson  v.  Bernardision,  2  P.  Wms. 
367;  Ex  parte  Chessman,  2  Eden,  181 ;  White  y.  Baring,  4  Esp.  22 ;  Ex  partt 
HaUcett,  3  Ves.  &  B.  135 ;  2  Rose,  194,  229 ;  19  Ves.  474;  Pierson  y.  Robinson, 
3  Swanst.  139,  note. 

It  is  intimated  in  The  Larch,  2  Oartis,  C.  C.  427,  that  the  American  cases  do  not 
necessarilj  decide  that  the  master  has  a  lien  on  the  freight ;  bnt  only  an  equit- 
able right  to  haye  the  freight  applied  to  paj  the  expenses  incurred  in  earning 
it,  as  in  Green  y.  Briggs,  6  Hare,  395.    But  see  the  cases. 

As  to  the  master's  lien  on  the  freight  for  wages,  see  Drinhwater  y.  Brig 
Spartan,  Ware,  149;  The  Packet,  3 -Mason,  255;  and  also  the  remark  in  the 
opinion  of  Patnam,  J.,  (Richardson  y.  Whiting,  ttbi  supra,)  that  this  lien  had 
been  enforced  in  the  United  States  District  Court  for  Massachusetts,  bj  Dayis,  J. 
Contra,  Ingersoll  y.  Van  Bokkelin,  5  Wend.  315,  oyerruling,  on  this  point,  the 
same  case  in  7  Cow.  670. 

As  to  his  lien  on  the  ship,  for  disbursements,  it  is  stated  in  The  Larch,  that 
"  it  has  neyer  been  decided  in  this  country,"  that  the  lien  exists.  But  see,  in 
addition  to  the  decision  of  the  learned  judge  of  the  United  States  District  Court, 
for  Maine,  oyerruled  by  Tlie  Larch,  and  the  decision  in  the  text.  The  New  Jersey, 
1  Pet.  Adm.  226.  Compare  also,  Tlie  Packet,  {uhi  supra,)  and  the  remarks  of 
Chancellor  Kent  thereon,  Comm.  167,  with  The  Steamboat  Orleans,  11  Pet. 
182. 


December,  1843. 

The  Tuskar. 

If  through  the  negligence  of  the  mate  of  a  yessel,  in  taking  aooount  of  cargo,  a  loss  to 
^e  owner  has  necessarily  resulted,  he  may  be  responsible  therefor. 

Bat  if  a  mate  by  mistake,  give  drayage  receipts  for  a  greater  quantity  of  merchandize 
than  has  been  received,  and  a  bill  of  lading  is  given  for  the  amount  of  such  receipts,  the 
master  is  not  bound  to  deliver  to  the  shipper  more  than  was  actually  received. 

If  the  master,  having  it  in  his  power  to  prove  the  error  in  the  bill  of  lading,  voluntarily 
and  without  notice  to  the  mate,  pay  to  the  consignee,  who  is  acting  only  for  the  shipper, 
the  difference  hetween  the  amount  delivered  to  him,  and  that  stated  in  the  bill  of  lad- 
ing, the  mate  is  not  liable  therefor. 
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Sprague,  J. — This  is  a  libel  for  wages.  The  answer  alleges 
that  the  libellant  as  mate  of  this  brig,  had  the  sole  charge  of  tak- 
ing on  board  a  cargo  at  New  Orleans, — and  that  through  careless- 
ness, he  gave  drayage  receipts  for  109  barrels  of  pork  and  received 
only  101.  That  the  master  being  misled  by  such  receipts,  signed 
bills  of  lading  for  109  barrels,  and  on  arriving  at  Boston  having 
only  101  to  deliver,  paid  to  the  consignee  the  value  of  the  other 
eight  barrels  embraced  in  the  bill  of  lading,  and  insists  that  the 
amount  so  paid  should  be  deducted  from  the  libellant's  wages. 
There  are  two  insurmountable  objections  to  this  defence  ;  First,  it 
is  not  proved  that  the  mate  signed  receipts  for  too  many  barrels, — 
second,  if  he  had,  and  the  error  in  the  bill  of  lading  was  occasioned 
thereby,  still  he  would  not  be  bound  to  refund  the  amount  paid  to 
the  consignee.  There  had  been  no  transfer  of  the  bill  of  lading, 
or  of  the  property.  It  still  belonged  to  the  shippers,  and  the 
consignee  was  merely  his  agent.  The  bill  of  lading  consists  of 
two  parts,  a  receipt  and  a  promise.  It  acknowledges  that  certain 
goods  have  been  shipped  and  engages  to  deliver  them.  The  re- 
ceipt may  be  contradicted  by  parol.  The  master  had  it  in  his 
power  to  show  that  only  101  barrels  were  shipped.  And  the 
shipper  had  no  claim  whatever  for  more  than  that  quantity.  The 
master  voluntarily  paid  the  consignee  for  eight  barrels  for  which 
he  had  no  claim,  and  without  any  notice  to  the  mate ;  this  cer- 
tainly cannot  bind  the  mate  to  refund.  If  through  the  negligence 
of  the  libellant,  a  loss  had  necessarily  resulted,  he  might  have 
been  responsible  therefor,  but  it  does  not  appear  that  any  loss 
has  necessarily  resulted  from  the  error  in  the  bill  of  lading. 

Decree  for  the  amount  of  wages  without  deduction. 

Edward  Blakcj  for  libellant. 

A.  H.  FiskCy  for  claimant. 


See  SvMon  v.  KetteU,  post 
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March,  1844. 

Gladding  v.  Constant. 

Where  the  Ubellant  intends  merely  to  deny  the  tmth  of  the  allegations  in  the  answer, 
a  supplemental  libel  in  replication  is  not  necessary.  But  when  the  allegations  of  the 
answer  are  intended  to  be  avoided  by  new  facts,  the  matter  in  avoidance  should  be 
put  upon  the  record. 

It  is  not  necessary  that  a  seaman  shipping  in  a  foreign  port  should  sign  articles. 

A  mate  who  had  been  improperly  put  off  duty  by  the  master,  and  charged  by  him,  with- 
out sufficient  reason,  with  incompetency  and  acts  of  impropriety,  is  not  thereby  justi. 
fied  in  refusing  to  return  to  duty,  upon  the  order  of  the  master. 

There  is  no  inflexible  rule  requiring  the  court,  in  all  cases,  to  withhold  wages  for  a 
wrongAil  refusal  of  duty,  but  the  judge  may  look  into  the  circumstances,  and  exercise 
hia  discretion. 

The  facts  appear  in  the  opinion  of  the  court. 

Sprague,  J. — This  is  a  libel  for  wages  by  the  mate  of  the  bark 
Montgomery.  The  answer  relies  upon  three  grounds  of  defence: 
Ist.  Incompetency.  2d.  Negligence  and  disobedience.  3d.  A 
persistent  refusal  to  perform  any  duty. 

The  first  is  not  proved.  The  second  is  disproved.  The  third 
is  admitted,  with  allegations  to  justify  or  excuse  it.  The  real 
contestation  is  upon  this  justification  or  excuse,  and  yet  that  issue 
is  not  presented  by  the  pleadings.  This  is  irregular.  Where  the 
Ubellant  intends  merely  to  deny  the  truth  of  the  allegations  in  the 
answer,  a  replication  is  not  necessary.  But  when  the  allegations 
of  the  answer  are  admitted,  and  intended  to  be  avoided  by  new 
facts,  the  matter  in  avoidance  should  be  put  upon  the  record.  This 
is  usually  done  by  a  supplemental  libel,  though  sometimes  by  re- 
plication. As  both  parties  came  prepared  to  try  the  question  of 
justification  or  excuse,  I  have,  at  their  request,  as  matter  of  in- 
dulgence, consented  to  proceed  in  the  hearing,  in  the  same  manner 
as  if  that  issue  had  been  presented  by  the  pleadings.  It  appears 
that  the  Ubellant  shipped  at  Manilla,  for  a  voyage  to  Boston,  as 
mate.  He  went  on  board  about  the  4th  of  November,  and  per- 
formed his  duty  to  the  best  of  his  ability,  but  not  very  efficiently, 
until  the  bark  arrived  at  St.  Helena,  about  the  4th  of  Feb- 
ruary. In  departing  from  that  port,  the  master  was  dissatisfied 
6 
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with  the  manner  in  which  the  vessel  was  got  under  way.  On  the 
day  following,  after  some  conversation,  the  mate  was  put  off  duty. 
Soon  afterwards  the  captain  requested  him  to  return  to  duty ;  the 
mate  replied  that  he  would  do  so,  upon  the  condition  of  better 
treatment ;  the  master  would  submit  to  no  conditions,  declaring 
that  if  he  performed  well,  he  should  be  treated  well,  and  that  if  he 
did  not,  he  should  be  treated  as  he  had  been,  or  worse.  The  mate 
declining  to  go  to  duty,  the  master  peremptorily  ordered  him  to 
do  so.  The  mate  refused,  saying,  that  he  had  not  signed  the 
articles,  and  did  not  belong  to  the  ship.  The  master  replied,  that 
he  did  not  think  his  services  of  much  value,  and  that  he  should 
thereafter  consider  him  a  passenger.  It  is  here  to  be  remarked, 
that  both  seem  to  have  labored  under  a  mistake,  as  to  the  legal 
obligations  of  the  mate.  He  shipped  at  Manilla,  for  a  voyage 
home.  This  is  alleged  in  the  libel,  and  admitted  in  the  answer. 
It  was  not  necessary  that  he  should  have  signed  the  articles,  in 
order  to  make  this  contract  obligatory.  The  Statute  of  1790 
does  not  extend  this  requirement  to  shipments  of  seamen  in  a 
foreign  port;  and  although  the  Statute  of  1840  makes  it  the  duty 
of  the  master  to  apply  to  the  consul,  and  cause  the  name  of  every 
seaman  shipped  abroad  to  be  entered  upon  the  articles,  and  his 
contract  set  forth,  it  does  not  require  the  signature  of  the  seaman. 
Some  diflBculty  had  arisen  between  the  master  and  the  libellant, 
before  arriving  at  St.  Helena,  but  its  nature  and  extent  are  left 
in  great  obscurity.  No  sufficient  reason  has  been  shown  for  dis- 
rating the  mate.  The  cause  assigned  at  the  time,  was  incompe- 
tency and  certain  acts  of  impropriety  and  misconduct,  which  have 
not  been  set  up  in  the  answer,  nor  supported  by  the  evidence.  On 
the  other  hand,  there  were  no  sufficient  grounds  of  justification  for 
the  refusal  of  the  mate  to  return  to  his  duty ;  and  it  does  not 
appear  that  he  ever  offered  to  return.  Has  he  forfeited  his  wages  ? 
There  is  no  inflexible  rule,  requiring  the  court  in  all  cases  to  with- 
hold wages  for  a  refusal  of  duty ;  but  they  may  look  into  the  cir- 
cumstances, and  exercise  a  sound  judicial  discretion,  according  to 
the  merits  of  the  case.  Indeed,  by  the  general  maritime  law,  even 
a  desertion,  without  a  full  justification,  does  not  compel  the  court, 
under  all  circumstances,  to  deprive  a  seaman  of  all  antecedent 
wages.     In  considering  what  forfeiture  should  be  inflicted  upon 
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the  libellant,  it  is  to  be  added  that  the  second  mate  was  not  quali- 
fied for  his  station,  and  the  master  was  thus  left  to  make  a  winter's 
passage,  to  a  northern  port,  without  the  aid  of  a  first  officer,  and 
with  an  incompetent  second  officer,  and  was  thereby  subjected  to 
much  personal  hardship.  In  behalf  of  the  libellant  it  is  to  be 
observed,  that  after  having  rendered  service  to  the  best  of  his 
ability  for  three  months,  he  had  been  wrongfully  turned  off  duty 
by  the  master,  that  the  master  had  imputed  to  him  misconduct 
of  which  he  was  not  guilty,  and  was  unyielding  in  his  requisitions, 
and  would  neither  say  nor  do  anything  to  soothe  the  feelings  which 
he  had  wounded,  and  that  the  mate  acted  under  a  mistake  as  to 
his  legal  rights.  I  think  justice  will  be  done,  without  inflicting  an 
entire  forfeiture  of  wages,  and  that  the  libellant  should  recover 
one-third  of  his  wages,  for  the  time  he  rendered  service. 

Decree  for  one  month's  wages,  $30  and  costs. 

B.  H.  ^  JE.  T.  Danay  for  the  libellant. 

Lorings  ^  BehoUy  for  respondent. 


Whether  new  matter  (before  the  52d  Adm.  Rale)  should  be  pleaded  bj  repli- 
cation, or  by  supplemental  libel ;  see  Taher  y.  Jenny,  post|  Benedict's  Adm.  2  482, 
Conkling's  Adm.  239  \  but  now  by  the  rule,  it  is  by  amendment  of  the  libel.  That 
seamen,  shipping  in  a  foreign  port  need  not  sign  articles :  see  Curtis'  Merc.  Sea- 
men, 39 ;  The  Ship  New  Jersey,  1  Pet.  Adm.  223,  Abbott  on  Shipping,  607  note. 
That  the  court  is  not  compelled  to  pronounce  a  forfeiture  of  the  entire  wages, 
see  The  Moslem,  Olc.  300 ;  Smith  v.  Treat,  Daveis,  271 ;  Sprague  v.  Kain, 
Bee,  184;  The  Schooner  Banger,  Id.  148;  Macomber  v.  Thompson,  1  Sumn. 
389 ;  The  Maria,  BL  &  Howl.  332  j  Thorne  v.  WhiU,  1  Pet.  Adm,  168  j  The 
Mentor,  4  Mason,  84 ;  Scott  v.  RusseU,  Abbott,  258,  contra,  The  Blake,  1  W. 
Bob.  87. 


AprU,  1844. 

The  United  States  v.  Heioiy  Givings  et  als. 

If  seamen  really  believe,  upon  reasonable  grounds,  that  a  vessel  is  unseaworthy,  and 
ask  for  a  sorvey,  they  are  not  bound  to  go  to  sea  in  her,  till  suob  request  is  granted. 

And  this  is  so,  although  the  jury  in  a  very  doubtful  case,  should  incline  to  think  that  the 
vessel  was,  in  fact,  seaworthy. 
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If  the  masts  are  rotten  and  unfit  for  the  voyage,  the  crew  are  not  bound  to  go  to 
although  the  master  makes  a  verbal  promise  that  he  will  keep  in  certain  latitudes,  and 
carry  certain  sail,  for  which  the  masts  are  sufficient. 

Di  such  case,  seamen  may  resist  an  attempt  of  the  master  to  compel  them  to  go  to  sea. 

If,  in  making  such  resistance,  an  individual  commits  an  unlawful  act,  he  alone  is  liable 
therefor. 


The  prisoners,  fourteen  in  number,  were  indicted  for  a  revolt 
on  board  the  whale  ship  Hibernia,  of  New  Bedford,  while  lying 
at  Port  Louis,  in  the  Isle  of  France. 

From  the  evidence  it  appeared,  that  when  the  ship  had  been 
about  twelve  months  out,  and  was  nearly  full  of  oil,  the  masts 
were  discovered  to  be  rotten,  and  Yf  ere  fished  by  pieces  of  a  spare 
topmast,  cut  up  for  that  purpose.  Port  Louis  was  the  first  port 
the  ship  made,  after  this  discovery.  On  arriving  there,  a  petition 
was  presented  to  the  American  consul,  signed  by  the  three  boat- 
steerers,  the  carpenter,  the  cooper,  and  the  blacksmith,  and  all 
the  foremast  hands,  requesting  that  a  survey  might  be  had  on  the 
masts,  before  proceeding  to  sea.  No  notice  being  taken  of  this 
petition,  several  of  the  crew  went  to  the  office  of  the  consul,  who, 
however,  refused  to  do  anything  in  the  matter,  and  treated  the 
defendants  very  roughly.  The  men  afterwards  made  another  ap- 
peal to  the  master  alone,  who  refused  to  call  a  survey,  and  asked 
the  men  why  they  did  not  run  away.  They  continued  to  perform 
all  their  duty,  until  the  master  ordered  them  to  heave  up  the 
anchor.  They  then  refused,  saying  they  would  not  go  to  sea, 
unless  the  masts  were  surveyed,  and  pronounced  seaworthy.  The 
naaster  then  ordered  his  officers  to  seize  one  of  the  men,  named 
Dawson,  who  was  the  spokesman,  and  bring  him  aft. 

From  this  point,  there  was  much  conflicting  evidence ;  but  the 
facts  appeared  to  be,  that  tha  officers  attempted  to  seize  Dawson, 
but  were  forcibly  prevented  from  so  doing  by  the  men.  The 
master  then  procured  a  sword,  and  repeated  the  attempt,  but  was 
again  prevented,  and  the  sword  taken  from  him.  After  this,  there 
appears  to  have  been  no  further  difficulty.  The  master  called  the 
men  aft,  and  asked  them,  if  they  would  go  on  the  voyage,  which 
they  still  refused  to  do,  except  upon  the  condition  of  a  survey.  The 
master,  upon  this,  sent  for  a  force  of  police,  and  had  them  all  put 
in  prison ;  and  in  a  few  days  sailed  for  home  without  them.     The 
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men  remained  in  prison  forty-seven  days,  and  were  brought  home 
for  trial  in  another  vessel. 

As  to  the  condition  of  the  masts,  there  was  evidence  that  the 
vessel  came  home  with  her  masts  standing ;  and  the  master  and 
officers  testified  that  they  bore  a  very  heavy  press  of  sail,  in  bad 
weather,  without  injury.  But  there  was  other  evidence,  show- 
ing that  they  were  condemned  and  sold,  on  the  arrival  of  the 
Hibernia,  and  that  they  were  then  very  rotten,  and  unsafe  for 
the  purposes  of  a  whaling  voyage.  It  also  appeared  that  the 
master  made  no  offer  to  the  men,  to  return  home  immediately  in 
the  ship,  but  insisted  on  their  going  on  a  cruising  ground,  which 
had  the  reputation  of  being  stormy,  making,  however,  certain  pro- 
mises, as  to  the  latitudes  within  which  he  would  keep,  and  the  sail 
he  would  carry. 

iJ.  R.  Danay  Jr.^  with  whom  was  J".  5*.  Prince^  for  the  priso- 
ners, rested  the  defence  upon  the  right  of  the  seamen  to  a  survey, 
upon  reasonable  grounds  of  apprehension  of  unseaworthiness,  and 
their  right  to  refuse  to  go  to  sea  without  such  survey. 

Franklin  Dexter^  District  Attorney  for  the  United  States, 
argued,  that,  on  the  facts,  the  defendants  were  guilty  of  a  revolt. 

The  law  was  thus  laid  down  in  his  charge  to  the  jury,  by 

Spraoub,  J. — If  the  crew  of  a  vessel,  acting  in  good  faith,  and 
upon  reasonable  grounds  of  belief,  refuse  to  go  to  sea,  because  of 
the  unseaworthiness  of  the  vessel,  they  cannot  be  found  guilty  of 
revolt,  even  though  the  jury  should,  upon  all  the  evidence,  be  in 
doubt  as  to  the  actual  seaworthiness  of  the  vessel ;  or  even,  if  they 
should,  upon  a  measuring  cast,(a)  be  inclined  to  think  she  might 
have  been  seaworthy ;  for  a  reasonable  apprehension,  fairly  enter- 
tained, takes  away  the  element  of  "unlawful  and  wilful"  resist- 
ance, necessary  to  constitute  the  offence.  Full  force  should  be 
given  to  the  necessity  of  upholding  the  power  of  the  master,  and 
to  the  policy  of  requiring  seamen  to  submit,  in  some  instances, 
even  to  evident  injustice,  waiting  for  redress  from  the  home  tri- 
bunals; but  a  distinction  should  be  drawn  between  cases  of  ordinary 
injuries,  which  can  be  compensated  by  pecuniary  damages,  and 


(a)  Stat  Jalj  20,  1840^  c.  48,  sec.  12,  13,  14;  5  U.  S.  Stata.  at  Large,  396 ; 
The  Hibernia,  post  p.  78,  and  cases  there  cited. 
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those  where  the  wrong  about  to  be  done  is  of  so  serious  a  nature, 
as  not  to  be  measured  by  subsequent  compensation  in  money ;  as 
when  life  or  limbs  ate  put  in  danger.  The  law  regards  life,  and 
the  safety  of  limbs,  as  of  a  higher  value  than  the  cost  of  surveys 
or  repairs.  Also,  that  if  the  masts  were  unseaworthy  for  the 
purposes  of  the  voyage,  the  seamen  were  not  obliged  to  go  to  sea, 
upon  any  merely  verbal  promise  of  the  master,  that  he  would  keep 
in  certain  latitudes,  and  carry  certain  sail,  even  if  the  masts  might 
be  safe,  in  case  these  promises  were  complied  with. 

As  to  the  charge  of  revolt,  in  resisting  the  attempt  to  seize 
Dawson ;  if  the  men  were  justifiable  in  refusing  to  go  to  sea  with- 
out a  survey,  the  master  had  no  right  to  attempt  to  compel  them ; 
and  if  he  used,  or  threatened,  violence  upon  the  men,  or  any  of 
them,  apparently  for  the  purpose  of  forcing  them  to  go  to  sea, 
they  had  a  right,  in  self-defence,  to  use  such  force  as  was  necessary 
to  resist  his  attempt.  If  the  general  object  of  resisting  such 
attempt  was  legal,  the  particular  acts  of  any  one  person,  who  might, 
in  the  course  of  the  resistance,  go  farther  than  was  necessary, 
being  no  part  of  the  general  object,  others  would  not  be  respon- 
sible therefor.  For  such  individual  trespasses,  the  party  commit- 
ting them  would  alone  be  liable. 

Verdict  not  guilty. 

United  States  v.  Borden;  Shorey  v.  Eennell;  Knowlion  v.  BosSy  post. 
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The  Hibernia. 

OIBBS,  CLAIMANT. 

Where  the  orew  of  a  vessel,  in  a  foreign  port,  have  reasonable  grounds  to  believe  that 
she  is  unseaworthy,  and  demand  a  survey,  the  master  has  no  right  to  compel  them  to 
go  to  sea  without  one. 

And  if  he  attempt  to  do  so,  they  may  resist 

If,  for  such  resistance,  the  master  causes  them  to  be  imprisoned  on  shore,  and  there  leaves 
them,  it  is  a  wrongful  discharge. 

In  such  case,  the  crew  of  a  whale  ship  were  allowed  their  full  lay,  or  share,  of  the  voyage. 
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The  owners  cannot  dedact  from  such  share,  or  lay,  the  amount  which  the  master  may 
hare  charged  for  articles  furnished,  unless  such  charge  Is  shown  to  be  correct. 

If  the  master  wrongfully  detain  clothing  of  a  seaman,  the  owners  are  not  liable  there- 
for,  unless  they  have  ratified  the  acts  of  the  master,  or,  upon  demand,  have  refused  to 
delirer  it.  « 

In  the  execution  of  admiralty  process,  in  rem,  the  officer  should  take  and  hold  actual  and 
manifest  possession. 

If  he  do  not,  he  is  not  entitled  to  charge  custody  fees,  although  he  may  have  rendered 
himself  liable  for  the  safe  keeping  of  the  vesseL 

The  libellants  in  this  case  were  defendants  in  the  preceding 
case  of  the  United  States  v.  Qivings  et  ah.  Immediately  after 
their  acquittal,  Davidson  and  twelve  others  of  the  seamen  pro- 
moted &  libel  in  reniy  in  a  cause  of  subtraction  of  wages,  against 
the  Hibernia.  The  facts  were  the  same  as  those  already  given  in 
the  United  States  v.  Chiving  %  et  als.,  with  the  addition,  that  at 
the  time  of  the  difficulty  at  Port  Louis,  and  the  imprisonment  of 
the  libellants,  each  of  them  had  an  interest  in  the  proceeds  of  the 
cargo,  of  from  $150  to  $300 ;  and  at  that  time,  the  ship  was  nearly 
full,  and  she  took  no  oil  afterwards.  The  libellants  now  claimed 
their  full  lay  or  shares  of  the  proceeds  of  the  voyage,  as  though 
they  had  returned  in  the  ship.  The  owners  sought  to  deduct  about 
one-fifth  of  each  man's  share :  that  being  the  proportion  of  the 
time  of  the  whole  voyage,  which  they  were  not  on  board  the 
vesseL  There  were  also  some  further  claims  passed  upon,  which 
appear  sufficiently  in  the  opinion  of  the  court. 

SPRAauB,  J. — ^From  the  evidence,  it  is  clear  that  there  were 
reasonable  grounds  for  believing  that  the  Hibernia  was  unsea- 
worthy.  The  crew,  therefore,  had  a  right  to  demand  a  survey, 
and  the  master  had  no  right  to  compel  them  to  go  to  sea  without 
it ;  and  if  he  attempted  to  do  so,  they  had  a  right  to  resist  such 
an  attempt,  in  a  proper  manner.  The  crew  had  violated  no  duty 
and  merited  no  punishment,  and  the  master  had  no  justification  for 
causing  them  to  be  imprisoned.  It  is  a  strong  case  of  wrongful 
discharge. 

It  is  urged  that  they  left  voluntarily,  and  against  the  will  of 
the  master,  because  they  must  have  foreseen  that  such  would  be 
the  necessary  consequence  of  their  refusal  to  heave  up  the  anchor ; 
that,  in  short,  this  refusal  was  an  election  on  their  part,  not  to 
come  home  in  the  ship.     The  court  cannot  agree  to  this  proposi- 
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tion.  On  the  contrary,  their  refusal  being  justifiable,  it  was  not  to 
be  presumed  that  the  master  would  persevere  in  his  unjust  require- 
ments. And  even  if  they  had  anticipated  that  the  master  would 
punish  them  for  asserting  their  rights,  that  is  by  no  means  to  be 
taken  as  an  assent  by  them  to  such  punishment.  It  further  ap- 
pears, that  the  election  to  come  directly  home,  was  never  offered 
them ;  as  the  master  insisted  on  their  returning  to  the  cruising 
ground,  until  the  vessel  should  be  full,  of  which  she  then  lacked 
several  hundred  barrels.  Finally,  there  was  no  occasion  for  tak- 
ing them  from  the  ship,  nor  was  there  any  ground  for  apprehend- 
ing danger  from  them,  if  they  returned  on  board.  There  is  then 
no  breach  of  contract  on  the  part  of  the  men ;  but  the  act  of  the 
master,  in  causing  them  to  be  taken  from  the  ship,  imprisoned,  and 
left  in  the  foreign  port,  was  a  gross  violation  of  their  rights.  They 
were  ready  to  perform  their  contract,  and  were  prevented  by  the 
unjustifiable  act  of  the  master.    They  are  entitled  to  their  full  lays. 

The  owners  charge  the  full  amount  of  the  master's  bill  for  slops 
furnished  the  men,  and  decline  to  give  the  items,  or  any  evidence 
of  the  same,  on  the  ground,  that  as  the  master  has  a  lien  upon  the 
proceeds  of  the  voyage  for  his  slops,  (Barney  v.  Coffin^  3  Pick.  115,) 
the  owners  must  retain  the  nominal  amount  of  his  bills.  This  is 
going  further  than  the  case  in  Pickering  warrants ;  and  would  de- 
feat, pro  tantOj  the  remedy  of  seamen  against  both  vessel  and  owners 
for  wages.  I  think  the  owners  can  retain  only  what  is  found 
actually  to  be  due  the  master,  after  examination  and  proof. 

When  the  libellants  were  taken  ashore,  the  master  retained  their 
clothing,  alleging  that  it  was  forfeited.  They  now  claim  the 
value  of  this  clothing.  There  is  no  evidence  of  any  demand 
upon  the  owners,  and  refusal  on  their  part,  to  deliver  up  the 
clothing,  since  the  ship  returned.  It  is  said  that  the  master 
acted  as  their  agent  in  retaining  it,  and  that  it  is  in  their  posses- 
sion, without  any  disclaimer  on  their  part,  or  offer  to  return  it ; 
but  I  think  there  must  be  some  evidence  that  they  have  ratified,  or 
assumed,  the  master's  act,  to  entitle  the  seamen  to  recover  the 
value,  in  money,  in  this  action. 

The  accounts  were  referred  to  an  assessor. 

22.  H.  Dana,  Jr.,  for  the  libellants. 

T,  G.  Coffin,  for  the  respondent. 


MASSACHUSETTS,  1844.  81 

The  Hibernift. 

A  question  having  arisen  in  regard  to  the  custody  fees,  it  was 
reserved  for  future  examination. 

It,  M  Dana,  Jr.,  at  a  later  day,  presented  the  case  to  the  court 
in  behalf  of  all  the  parties.  The  evidence  was  by  affidavits,  and 
it  appeared  that  the  deputy  marshal,  (Mr.  Gordon,)  was  directed 
by  the  warrant  to  take  the  vessel  into  his  custody,  and  to  give 
notice,  by  posting  at  the  court-house  in  Boston,  and  by  publication 
in  the  newspapers.  The  posting  and  publishing  were  duly  made. 
It  appeared  that  the  officer  reached  New  Bedford  late  in  the 
evening,  went  on  board  the  vessel  alone,  found  no  one  there^ 
and  took  formal  possession.  After  this  act,  he  did  nothing  more, 
and  neither  went  on  board  again  himself,  nor  appointed  any  per- 
son to  take  charge  of  the  vessel.  She  lay  at  the  owner's  wharf, 
dismantled  and  under  repairs,  the  carpenter  and  the  managing 
owner  being  on  board  the  greater  part  of  every  day,  and  the  vessel 
lying,  so  that  she  could  be  seen  from  the  windows  of  the  owner's 
counting  room.  The  owner,  4iis  clerk,  and  the  master  carpenter, 
testified  that  they  had  no  suspicion  that  the  vessel  had  been 
arrested,  until  the  twelfth  day,  when  they  learned  it  accidentally, 
from  a  person  who  had  seen  it  in  the  newspapers.  The  next  day, 
the  owner  came  to  Boston,  and  gave  bonds.  There  was  some  evi- 
dence tending  to  show  that  the  officer  sent  a  lad  to  the  owner's 
counting  room  with  a  verbal  message,  that  the  vessel  was  arrested ; 
but  the  message  was  not  received  by  the  owner,  or  his  clerk. 

The  officer  charged  $39,  custody  fees,  for  thirteen  days,  and 
relied  upon  the  fact,  that  having  made  return  that  he  had  arrested 
the  vessel,  he  thereby  became  responsible  for  the  custody,  to  the 
court  and  the  parties,  and  took  the  risk  of  having  no  keeper. 
His  fees  for  the  arrest,  publication,  travel,  &c.,  were  not  disputed. 
The  only  question  was  as  to  the  fees  for  custody. 

Sprague,  J. — In  the  execution  of  admiralty  process  in  rem, 
the  officer  should  take  actual  and  manifest  possession,  and  hold 
it  in  such  manner,  that  inquirers  and  observers  may  learn,  or  see, 
that  he  has  such  possession. 

It  is  not  necessary  to  decide,  in  this  case,  whether  after  such  an 
arrest  and  possession,  the  officer  must  have  some  person  on  board, 
or  near  the  vessel,  during  the  whole  time  for  which  he  charges 
fees.     It  is  sufficient  to  say,  that  no  proper  arrest  and  possession 
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have  been  shown.  The  oflScer  may  so  act,  as  to  become  responsi- 
ble to  both  parties,  for  the  safe-keeping  of  the  vessel,  and  yet  not 
entitle  himself  to  fees.  Where  personal  notice  is  not  ordered,  it 
is  on  the  supposition  that  the  arrest  and  custody  will  be  sufficient 
notice. 

The  custody  fees  must  be  disallowed. 


See  United  States  v.  Gimngs,  ante  p.  75 ;  United  States  v.  Ashton,  2  Sumn. 
13 ;  The  William  Harris^  Ware,  367 ;  The  Moslem^  01c.  289  ;  UniUd  States  v. 
Nye^  2  Curtis,  C.  C.  225  j  United  States  v.  /Sto%,  1  Woodb.  k  M.  338 ;  The 
Cyrus  J  2  Pet.  Adm.  411 ;  5  U.  S.  Stats,  at  Large,  396,  (1840,  c.  48,  sec  12,  13, 
14.) 


June,  1844. 

LUSCOM  V.  QSGOOD. 

A  minor,  without  the  knowledge  of  his  father,  conoealed  himself  on  board  a  vessel  bound 
on  a  whaling  royage,  and  was  not  discovered,  nntil  the  vessel  was  at  sea.  The  master 
soon  afterwards  put  into  Fayal,  where  he  might  have  left  the  minor  with  the  Ame- 
rican consul.  Held,  that  the  father  was  entitled  to  recover  for  tiie  services  of  his 
son,  from  the  time  the  vessel  left  Fayal. 

The  master  might  have  left  the  minor  with  the  consul,  without  paying  the  three  months' 
extra  wages. 

It  would,  in  such  case,  have  been  tiie  duty  of  the  consul  to  provide  for  him,  and  send  him 
to  the  United  States. 

The  court  aUowed  as  compensation,  such  proportion  of  the  lay  given  to  those  who  ship- 
ped as  boys,  as  the  time  after  the  ship  left  Fayal,  bore  to  the  time  of  the  whole  voyage. 

The  owners  are  liable  for  the  wages  of  a  seaman,  employed  by  the  master,  notwithstand- 
ing he  may  have  had  a  complement  of  men  without  him. 

Sprague,  J. — The  libellant  seeks  to  recover  compensation  for 
the  services  of  his  minor  son,  on  board  a  whale  ship,  of  which  the 
respondent  was  owner.  In  July,  1840,  the  ship  sailed  from  Salem, 
on  a  whaling  voyage.  On  the  morning  of  that  day,  the  son  was 
sent  by  his  father  to  school,  as  usual ;  but,  wishing  to  go  on  this 
voyage,  he,  without  the  knowledge  of  his  father,  or  of  the  captain 
or  owners,  concealed  himself  on  board  the  ship,  and  was  not  dis- 
covered by  the  captain,  until  some  hours  after  she  had  discharged 
her  pilot.  The  lad  then  confessed  that  he  had  run  away,  because 
his  parents  would  not  consent  to  his  going  to  sea.     The  captain 
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told  him  that  he  had  done  wrong,  but  it  was  then  too  late  to  re- 
turn ;  and  put  him  on  duty  as  a  seaman.  The  ship,  after  taking 
seventeen  hundred  and  thirty-four  barrels  of  sperm  oil,  returned  to 
Salem  in  March,  1844,  having  been  absent  three  years  and  eight 
months ;  during  all  which  time  the  son  performed  the  duty  of  a 
seaman,  to  the  entire  satisfaction  of  the  captain,  who,  it  ought  to 
be  added,  seems  to  h{ive  treated  this  lad,  thus  thrown  upon  his 
hands,  with  much  kindness  and  attention.  In  January,  1842, 
when  eighteen  months  out,  one  of  the  crew  died.  The  captain 
then  shipped  the  lad  as  one  of  his  crew,  and  caused  him  to  sign 
the  articles.  From  that  time,  it  is  conceded  that  the  libellant  is 
entitled  to  compensation  at  the  rate  of  f  J^  part  of  the  proceeds ; 
and  the  whole  controversy  relates  to  his  prior  services. 

It  is  insisted  by  the  father,  that  the  captain  ought  to  have  sent 
the  son  home,  by  a  schooner,  bound  to  Boston,  and  spoken  when 
only  three  days  out.  But  I  am  not  satisfied,  from  the  evidence, 
that  it  was  in  his  power.  It  is  next  urged,  that  the  lad  should 
have  been  left  with  the  American  consul  at  Fayal,  to  be  sent  home. 
It  appears  that  the  ship,  in  August,  1840,  when  a  month  out, 
touched  at  that  place  for  refreshments,  and  remained  there  about 
thirty-six  hours.  The  captain  testifies  that  it  was  his  purpose  to 
send  the  lad  home  from  Fayal,  if  there  were  any  opportunity ; 
that  he  made  inquiry,  but  could  find  no  vessel  coming  to  the  United 
States ;  and  that  he  supposed  that  he  could  not  leave  him  with  the 
consul,  without  paying  three  months'  wages.  This  was  an  error. 
It  would  not  have  been  the  case  of  a  discharge  of  a  seaman,  within 
the  third  section  of  the  Statute  of  1808, 2  U.  S.  Stat.  p.  203,  c.  9, 
any  more  than  if  he  had  been  taken  from  a  wreck,  and  put  on  duty 
for  the  time  being.  But  having  offered  himself  as  a  seaman,  and 
being  permitted  by  the  captain  to  perform  all  the  duties  of  one,  he 
was  a  mariner,  within  the  meaning  of  the  fourth  section  of  that  act ; 
and  it  would  have  been  the  duty  of  the  consul  to  have  afforded 
him  subsistence,  and  sent  him  to  the  United  States.  And  it  can- 
not  be  doubted,  that  the  gentleman,  who  holds  that  office  at  Fayal, 
would  have  performed  that  duty  with  all  fidelity,  and  sent  this  lad 
to  his  father. 

The  posture  of  the  case  is  this.  The  captain  well  knew  that  the 
father  was  entitled  to  the  services  of  the  son,  who  had  escaped 
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from  his  control,  and  'was  then  rendering  services  on  board  this 
ship.  He  was  in  the  port  of  Fajal,  one  of  the  Western  Islands, 
whence  the  usual  passage  to  the  United  States  is  not  more  than 
thirty  days.  If  the  lad  had  been  left  there,  it  would  have  been 
the  legal  duty  of  the  American  consul  to  provide  for  him,  and  send 
him  home.  The  captain  called  on  the  consul  for  other  purposes, 
but  never  requested  him  to  take  charge  of  Jihis  boy,  or  even  men- 
tioned that  he  was  on  board  his  vessel ;  but  took  him  on  a  three 
years'  whaling  voyage,  intending  to  have  his  services  during  the 
whole  period.  From  that  time,  he  must  be  deemed  to  have  taken 
these  services  voluntarily,  and  the  father  is  entitled  to  compen- 
sation. 

It  has  been  urged,  that  the  ship  having  a  full  complement  of 
seamen,  the  captain  was  not  authorized  to  take  more ;  and  there- 
fore the  owners  are  not  responsible.  The  master  of  a  ship  has 
authority  to  employ  mariners.  The  person  employed  is  not  bound 
to  inquire  whether  he  has  already  a  full  crew. 

It  w^ould  be  a  doctrine  as  novel  as  it  is  unjust,  to  deprive  a  sear 
man  of  his  remedy  against  the  owners,  on  the  ground  that  the 
master  had  hired  more  than  were  needed. 

It  has  been  further  urged,  in  behalf  of  the  respondent,  that  the 
practice  of  lads  concealing  themselves  on  board  outward-bound 
vessels,  is  an  evil  which  the  court  should  endeavor  to  suppress,  by 
withholding  all  compensation.  But  I  apprehend,  that  would  have 
little  influence  upon  the  thoughtlessness  of  early  youth,  impelled 
by  a  spirit  of  adventure  and  an  excited  imagination.  And  there 
is  little  danger  that  a  parent,  who  would  not  consent  that  his  son 
should  go,  under  contract,  for  compensation,  and  properly  pro- 
vided under  his  o^  auspices,  would  connive  at  his  furtively,  and 
in  a  state  of  destitution,  throwing  himself,  against  their  will,  upon 
the  officers  of  a  ship,  whose  kindness  and  good  will  would  be  so 
important,  not  only  to  his  comfort,  but  to  his  health  and  safety. 
On  the  other  hand,  if  the  services  of  strong  and  active  lads,  of 
nearly  seventeen  years  of  age,  were  to  be  had  on  these  long  voy- 
ages, without  compensation,  there  would  be  a  palpable  temptation, 
on  the  part  of  the  officers,  to  connive  at,  or  encourage,  the  prac* 
tice.  And  the  danger  would  be  increased  when  the  master,  as 
in  the  present  case,  is  also  an  owner.     To  this  we  may  add,  that 
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the  evils  are  mucli  greater  to  the  one  party  than  to  the  other. 
The  owners  are  only  called  upon  to  pay  for  services  of  which  they 
have,  through  their  agent,  availed  themselves.  But,  on  the  other 
hand,  the  father  would  wholly  lose  those  services ;  and,  what  in 
many  cases  would  be  vastly  more  important,  he  would  lose  the 
control  and  supervision  of  his  son,  during  several  years  of  the  most 
critical  period  of  his  .life,  when  his  habits  are  to  be  formed,  his 
education,  perhaps,  completed,  and  his  occupation  or  profession 
determined.  The  most  cherished  purposes,  and  fondest  hopes,  of 
the  parent  might  thus  be  destroyed. 

I  shall  decree  compensation  from  the  time  the  ship  sailed  from 
Fayal ;  and,  in  ascertaining  the  amount,  shall  adopt  the  lay  given 
those  who  shipped  as  boys,  and  for  which  this  lad  subsequently 
shipped,  that  is,  jlji ;  and,  for  the  time,  I  shall  adopt  the  rule  pre- 
scribed in  the  shipping  articles  in  case  of  death,  and  give  such  pro- 
portion of  fljf  of  the  whole  products  of  the  voyage,  as  the  time 
after  the  ship  left  Fayal  bears  to  the  whole  time  occupied  in  per- 
forming the  voyage. 

J.  H.  Prinesy  for  the  libellant. 

J.  JB.  Wardy  for  the  respondent. 


As  to  remedy  of  parent  agaiust  ship-owner^  for  abduction  of  his  minor  child, 
and  the  measure  of  damages,  see  Lovrein  y.  Thompsonj  post ;  Sherwood  v. 
HaU,  3  Sumn.  129  ;  SteeU  v.  Thaeher,  Ware,  91 ;  The  PUUinaj  21  Law  Rep. 
397. 
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The  proctor  of  the  liheDant,  haring  given  notice  to  the  respondent  that  he  should  ask 
only  for  a  decree  for  ooste,  cannot  at  the  hearing  proceed  for  damages. 

A  proctor  who  has  oommeiiced  a  suit  for  a  seaman,  upon  a  just  olaimi  may  proceed  for 
costs,  after  a  settlement  made  by  the  parties,  without  his  knowledge.  And  this,  too, 
where  the  respondent  did  not  know,  at  the  moment  of  the  settlement,  that  a  snit  had 
been  commenced ;  but  had  prcTiously  had  notice  that  the  proctor  had  been  employed, 
and  might  easily  have  learned  what  had  been  done* 
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Spragub,  J. — This  is  a  libel  in  personam  for  damages^  by  a 
seaman,  against  the  master  of  the  whale  ship  Jasper.  It  was 
commenced  on  the  16th  of  April  last.  On  the  18th,  a  settlement 
was  made  with  the  libellant,  by  Mr.  Gibbs,  the  ship's  agent,  and 
Mr.  Goggeshall,  an  out-fitter,  as  he  is  called,  both  acting  for  the 
master.  The  counsel  for  the  libellant  contends,  that  this  settle- 
ment should  be  set  aside,  and  the  cause  heard  upon  its  original 
merits,  and  that  if  this  be  refused,  he  is  at  least  entitled  to  a 
decree  for  costs. 

As  to  the  first  point,  it  is  admitted  that  on  the  20th  of  April, 
formal  notice  was  given  to  the  respondent,  by  the  proctor  for  the 
libellant,  that  he  should  thereafter  proceed  for  costs  only.  It  is 
now  urged,  that  this  notice  was  given  under  a  misapprehension  of 
facts.  But  there  was  no  revocation  of  that  notice,  nor  was  the 
respondent  in  any  way  informed,  until  the  hearing  began,  that 
there  was  to  be  anything  in  contestation,  but  the  costs.  He  cer- 
tainly could  not  then  be  required  to  meet  any  other  question.  No 
continuance  or  postponement  of  the  hearing  has  been  asked ;  and 
the  libellant  cannot  now  be  permitted  to  proceed,  on  his  original 
claim  for  damages. 

The  matter  of  costs  stands  on  very  different  ground ;  that  claim 
has  always  been  insisted  on.  The  libellant  had  recently  returned 
from  a  whaling  voyage,  for  which  the  whole  amount  due  to  him 
was  only  four  dollars  and  some  cents.  He  was  destitute.  His 
residence  was  in  the  western  part  of  New  York.  He  applied  to 
Mr.  Mackie,  to  obtain  redress  for  wrongs  alleged  to  have  been  in- 
flicted by  the  master,  during  the  voyage,  and  on  the  16th  of  April 
this  suit  was  commenced.  On  the  day  following,  a  warrant  was 
put  into  the  hands  of  a  deputy  marshal  at  New  Bedford.  On  the 
the  18th,  while  the  marshal  was  in  pursuit  of  the  respondent,  the 
libellant  being  in  Ooggeshairs  store,  there  stated  his  pecuniary  dis- 
tress, and  his  purpose  of  prosecuting  the  captain.  Goggeshall  im- 
mediately went  to  Mr.  Gibbs,  the  ship's  agent ;  and  as  soon  as  the 
latter  could  procure  a  formal  receipt  to  be  written  by  a  professional 
gentleman,  it  was  delivered  to  Goggeshall,  who  returned  to  the 
store,  and  procured  the  libellant's  signature  thereto,  upon  paying 
him  eight  or  ten  dollars,  and  Angell  forthwith  left  New  Bedford. 
The  master,  after  this  settlement,  and  while  ignorant  of  it,  was 
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arrested  on  the  warrant,  at  his  house,  four  miles  from  New  Bedford, 
between  two  and  three  o'clock  in  the  afternoon  of  the  same  day. 
No  service  was  made  on  the  mate.  The  receipt  embraced  all 
claims  against  both  the  master  and  mate.  It  is  urged  that  the 
proctor  ought  not  to  be  permitted  to  proceed  for  costs,  because 
neither  the  respondent,  nor  his  agent,  had  any  knowledge  that  a  , 
suit  had  been'  commenced,  or  costs  incurred,  and  that  this  case 
does  not  come  under  the  decisions  in  TKe  Planet^  ante,  p.  11 ; 
Brooks  V.  Snelly  ante,  p.  48. 

Coggeshall  and  Gibbs  knew  that  Mr.  Mackie  had  been  employed 
to  institute  a  suit  against  the  respondent,  and  that  he  had  his  resi^ 
dence  and  office  in  New  Bedford ;  yet  the  receipt  was  obtained, 
without  notice  to  him,  or  any  inquiry  as  to  what  measures  he  had 
taken. 

I  am  satisfied  that  the  settlement  was  designedly  made,  without 
the  knowledge  of  the  proctor,  and  if  there  was  any  want  of  infor- 
mation, as  to  what  had  been  done  by  him  in  prosecution  of  the 
claim,  it  was  a  voluntary  and  intentional  ignorance.  The  actors  in 
this  transaction,  who  by  prior  authority,  or  subsequent  ratification, 
must  be  deemed  the  agents  of  the  respondent,  had  ample  notice 
to  put  them  upon  inquiry,  and  the  means  of  full  information  at  hand. 

The  actual  expenses,  which  had  been  incurred  by  the  proctor 
for  clerk's  and  officer's  fees,  exceeded  the  whole  amount  paid  to 
the  libellant ;  according  to  the  principles  which  have  heretofore 
been  recognized  and  practically  applied  in  this  court,  he  ought  to 
have  a  decree  for  costs.  Such  a  rule  of  proceeding  is  necessary, 
not  merely  for  the  protection  of  proctors  as  officers  of  the  court, 
but  still  more  for  the  sake  of  seamen  themselves.  They  often 
arrive  after  long  voyages,  with  just  claims  against  officers  of  the 
ship,  but  without  means  and  without  friends.  Their  owners,  who, 
as  common  employers,  ought  to  desire  equal  justice  to  all  who 
have  served  them,  too  often,  without  inquiry,  take  part  at  once 
against  the  seamen,  and  actively  endeavor  to  defeat  their  claim. 
Sometimes  they  even  withhold  the  wages  actually  due,  in  order  to 
coerce  them,  by  their  necessities,  to  a  surrender  of  their  just 
rights.(a) 

(a)  See  The  Commerce^  ante  p.  34,  for  the  forms  of  receipts  printed  on  the 
back  of  the  shipping  articles. 
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If  a  proctor,  after  inTestigating  these  claims  and  mstitnting  legal 
proceedings,  may,  by  a  settlement  intentionally  made  behind  his 
back,  be  defranded,  not  only  of  all  compensation  for  his  services, 
but  even  of  moneys  necessarily  advanced,  it  will  tend  to  discour- 
age the  honorable  practitioner  from  attempting  to  vindicate  these 
rights,  and  to  throw  the  seaman  upon  those  who  will  speculate 
vpon  his  necessities.  It  is  desirable,  too,  that  adjustments  with 
seamen  should  be  made  under  the  supervision  of  some  one,  both  dis- 
posed and  competent  to  see  that  justice  is  done  to  them.  I  am 
aware  that  those  against  whom  sailors  seek  indemnity,  are  often- 
times more  than  displeased  at  the  interference  of  any  member  of 
the  bar,  and  attempt  to  disparage  him  by  epithets,  as  engaging 
in  a  disreputable  branch  of  the  profession ;  but  in  this  court  such 
attempts  are  utterly  futile.  I  know  of  nothing  more  meritorious 
in  the  practice  of  the  law,  than  the  obtaining,  by  fair  and  honor- 
able means,  redress  for  wrongs  and  oppression  suffered  by  ignorant, 
destitute,  homeless,  and  friendless  seamen. 

It  is  not  controverted  tnat  the  libellant  had  sufficient  grounds 
for  the  commencement  of  this  suit. 

Decree  for  costs  against  the  respondent. 

A.  Mackie^  for  the  libellant. 

S,  O:  0.  CoVnfy  for  the  respondent. 

,_, 1  ■         ■  , 

See  Collins  y.  Nickeraotiy  post. 


July,  1844. 

The  CYNosimE. 

The  statute  of  Louisiana,  which  prohibits  oolored  seamen  belonging  to  vessels  of  the 

United  States  from  being  brought  in  such  vessel  into  the  ports  of  that  State,  is  nnoon- 

stitutional. 
A  seaman  who  was  imprisoned  at  New  Orleans  under  that  statute,  cannot  recover  damages 

of  the  master  therefor. 
Such  seaman  is  not  liable  for  the  prison  expenses  paid  by  the  master,  as  required  by  the 

statute. 

Spragub,  J. — The  libellant,  a  man  of  color,  W8»s  a  mariner  on 
board  the  American  ship  Cynosure,  on  a  voyage  to  New  Orleans. 
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On  arriving  at  that  port  he  was,  pursuant  to  a  statute  of  the  State 
of  Louisiana,(a)  taken  from  the  ship,  and  committed  to  jail.  The 
master  was  compelled  to  pay  the  expenses  of  that  imprisonment, 
and  now  claims  to  have  the  amount  deducted  from  the  wages  of 
the  mariner.  The  libellant,  on  the  other  hand,  claims  compensa- 
tion in  damages,  for  being  carried  to  New  Orleans,  and  subjected 
to  imprisonment.  The  statute  referred  to,  prohibits  free  persons 
of  color  from  coming  into  the  State,  as  mariners  on  board  any 
vessel,  and  requires  them  to  be  imprisoned,  and  the  master  to  give 
bonds  to  carry  them  out  of  the  State,  and  compels  him  to  pay  the 


(a)  Statute  of  Louisiana,  1842,  No.  123.  Sec  1.  Be  it  enacted  by  Hie  Senate 
a}ui  House  of  Representatives  of  the  State  of  Louisiana  in  General  Assembly 
ccnttned,  that  from  and  after  the  time  specified  in  this  act,  no  free  negro,  mulatto 
or  person  of  color  shall  come  into  this  State  on  board  of  any  vessel  or  steamboat; 
as  a  cook,  steward,  mariner,  or  in  any  employment,  on  board  that  vessel  or  steam- 
boat, or  as  a  passenger ;  and  in  case  any  vessel  or  steamboat  shall  arrive  in  any 
port,  or  harbor,  or  landing  on  any  river  in  this  State,  from  any  other  State  or  foreign 
port,  having  on  board  any  free  negro,  mulatto  or  person  of  color,  the  harbor, 
master  or  other  person  having  charge  of  such  port  shall  forthwith  notify,  &c, 

'.    Whereupon  the  judge  shall  immediately  issue  a 

warrant  to  apprehend  and  bring  every  such  free  negro,  mulatto  or  colored  per- 
son before  him,  and  shall  forthwith  commit  him  or  her  to  the  parish  jail,  there 
to  be  confined  until  such  vessel  or  steamboat  is  ready  to  proceed  to  sea,  when 
the  master  of  such  vessel  or  steamboat,  shall,  by  the  written  order  of  the  judge, 
take  and  carry  away  out  of  this  State,  every  such  free  negro,  mulatto  or  person 
of  color,  and  pay  the  expenses  of  his  or  her  apprehension  and  detention. 

Section  2,  Requires  the  master  of  every  vessel  having  such  free  negro  on 
board,  to  give  bond  with  sureties,  in  $500  for  each  negro,  to  pay  the  expenses 
of  his  arrest  and  detention,  and  imposes  a  penanty  of  $1000  upon  the  master  and 
owner,  if  this  bond  is  not  given  within  three  days  after  the  vessel's  arrival. 

Section  3,  Provides  that  if  the  master  neglect  or  refuse  to  take  away  such 
negro  in  his  vessel,  the  negro  shall  be  sent  out  of  the  limits  of  the  State  by  tl^ 
sherifi^,  the  expense  of  which  transportation  shall  be  borne  by  the  negro,  if  he 
has  the  means  of  payment,  if  not,  then  at  the  expense  of  the  State,  to  be  paid 
out  of  the  penalty  recoverable  of  the  master  or  owner,  under  this  act. 

Section  4,  Imposes  a  punishment  of  five  years'  imprisonment  upoa  any 
negro,  &c.,  who  shall  return  to  the  State  after  having  been  imprisoned  and 
transported  as  above. 

Section  11,  Requires  every  master  of  a  vessel  coming  from  another  State  or 
fh>m  a  foreign  port,  to  make  a  report  under  oath,  of  the  name,  age  and  occupa- 
tion of  evei^  free  .negro,  &c.,  on  board  his  vessel,  within  twenty-six  hours  aflcr 
his  arrival,  under  a  penalty  of  $100  for  each  omission. 
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expenses  of  their  imprisonment.  A  State  cannot  thus  interfere 
with  the  navigation  of  the  United  States,  nor  dictate  to  the  owners 
of  an  American  vessel  the  composition  of  her  crew.  The  only 
gronnd  of  disability  is  color.  If  one  color  may  be  excluded,  any 
other  may ; — ^if  dark  complexions  may  be  subject  to  prohibition, 
white  may  be  equally  so ;— or  both  whites  and  blacks  may  be  ex* 
eluded ;  or  any  other  physical  quality,  or  religious  or  political 
opinion,  may  be  selected  as  the  criterion  of  exclusion,  or  admis- 
sion. If  the  parties  may  be  subjected  to  imprisonment,  expenses 
abd  bonds,  any  other  penalties  and  punishments  may  be  inflicted. 
Such  legislation  is  not  consistent  with  the  regulations  of  commerce 
established  by  the  laws  of  the  United  States,  pursuant  to  authority 
expressly  given  by  the  constitution ;  and  this  statute  is  invalid. 

Another  provision  of  the  constitution  declares,  that  the  '^  citizens 
of  each  State  shall  be  entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  States." — Art.  iv.  sec.  2. 

That  provision  seems  to  be  wholly  ignored  by  the  Louisiana 
statute.  This,  however,  is  not  material  in  the  present  case,  be- 
cause there  is  no  allegation,  or  proof,  that  the  libellant  was  a 
citizen  of  any  State.  He  is  not,  therefore,  in  a  position  to  invoke 
the  protection  of  that  clause  of  the  constitution. 

The  libellant  shipped  to  go  to  any  port  or  ports  in  the  United 
States,  for  a  term  of  six  months.  The  master,  in  going  to  New 
Orleans,  did  no  more  than  he  lawfully  might,  and  was  not  bound  to 
anticipate  that  his  crew  would  there  be  subjected  to  unconstitutional 
imprisonment.     The  claim  for  damages  is  not,  therefore,  sustained. 

The  expenses  were  paid  by  the  master,  not  by  request  of  the 
mariner,  but  by  the  express  requirement  of  the  statute.  If  this 
burden  was  rightfully  imposed,  it  now  rests  where  the  law  has 
placed  it ;  if  wrongfully,  there  is  no  reason  why  the  master,  on 
whom  it  has  fallen,  should  throw  it  upon  the  mariner,  who  is  quite 
as  blameless.    No  deduction  is  to  be  made  from  the  wages. 

12.  IT.  Dana^  Jr.,  for  libellant. 

A.  H.  Fiakej  {ot  respondent. 

■  — — .11.  J     I  .. 

See  the  opinion  of  Mr.  Jastice  Johnson,  delivered  in  Sonth  Carolina,  in  the 
case  of  Elkison  v.  Deliesselinej  printed  at  page  27  of  the  appendix  to  Report 
No.  80,  Honse  of  Bepresentatived,  27th  Congress,  3d  session ;  Thd  Wilsotij  1 
Brock.  423, 16  Law  Bep.  49, 178. 
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Two  Hundred  and  Ten  Barrels  op  Oil. 

The  role  of  giving  a  moiety  as  salrage,  in  cases  of  derelict^  is  so  flexible,  and  has  been  so 

often  departed  from,  that  it  is  nearly  abrogated. 
The  amount  of  salvage  compensation,  is  to  be  such  as  justice  and  policy  require ;  and 

rarioua  consideradons,  as  stated,  should  influence  the  award  of  salvage.    More  than 

fiTe-«izth8  are  given. 

The  facts  appear  in  the  opinion  of  the  court. 

Sprague,  J. — This  was  a  libel  in  rem  for  salvage.  It  appears 
that  the  ship  London  Packet  sailed  from  New  Bedford  on  the  24th 
of  November,  1841,  fitted  for  a  voyage  of  three  and  a-half  years,  in 
the  sperm  whale  fishery.  On  the  18th  August,  1842,  having 
taken  one  thousand  barrels  of  sperm  oil,  she  discovered  the  wreck 
of  the  whale  ship  Benezet,  on  a  reef,  about  forty  miles  from  the 
Feejee  Islands,  a  place  dangerous  to  navigation  from  reefs,  calms 
and  currents.  The  captain  of  the  London  Packet,  hoping  to  save 
the  crew,  went  in  his  boat  to  the  wreck,  and  at  some  hazard,  suc- 
ceeded in  getting  on  board.  None  of  the  crew  were  found.  He  took 
some  coils  of  warp  from  the  wreck,  and  returned  to  his  own  ship. 
On  the  two  following  days  he  boarded  the  wreck  again,  and  took 
some  articles  of  her  apparel.  He  cut  a  hole  through  the  deck,  in 
order  to  take  oil  from  the  hold,  but  without  success,  and  cut  away 
the  masts,  in  order  to  prevent  her  going  to  pieces.  On  the  night 
of  the  20th,  the  wreck  went  to  pieces,  and  the  next  day  the  crew 
of  the  London  Packet  picked  up  about  two  hundred  and  ten  barrels 
of  oil,  and  some  sails  and  rigging  a-drift,  from  thirty  rods  to  a 
mile  from  the  reef.  The  following  night,  the  ship,  in  a  calm,  was 
carried  by  the  swell  and  current  within  twenty  or  thirty  rods  of 
the  reef,  and  was  relieved  from  her  perilous  situation  by  the 
springing  up  of  a  breeze.  The  salvors  described  the  weather, 
after  the  discovery  of  the  wreck,  and  before  picking  up  the  oil,  as 
rough  and  squally. 

Having  been  carried  by  the  current  some  distance  from  the 
wreck,  the  London  Packet  beat  back  in  two  or  three  days,  and 
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took  some  other  articles  from  the  remnants  of  the  wreck.  On  the 
27th,  they  picked  up,  at  sea,  a  cask  of  oil  containing  six  barrels. 
On  returning  to  the  reef,  about  the  3d  of  September,  no  vestige 
of  the  Benezet,  or  of  her  cargo,  remained. 

The  captain  and  crew  of  the  Benezet,  reached  Uie  Bay  of  Islands, 
New  Zealand,  about  a  thousand  miles  distant  from  the  wreck,  in 
a  whale  ship  called  the  Hoogly ;  at  what  time,  did  not  distinctly 
appear,  although  there  was  evidence  tending  to  show  that  it  was 
in  the  month  of  August.  The  master,  after  advertising  ten  days, 
sold  the  Benezet  and  cargo  at  auction,  for  the  sum  of  fifty-five 
shillings  sterling.  The  London  Packet  arrived  at  the  Bay  of 
of  Islands  about  the  18th  of  October  following.  The  purchaser 
was  then  preparing  to  send  a  small  schooner  to  the  wreck,  but 
upon  information  then  received,  abandoned  the  enterprise. 

The  London  Packet  arrived  at  New  Bedford,  on  the  27th  of 
June,  1844,  with  two  thousand  one  hundred  and  fifty-five  barrels 
of  sperm  oil,  including  that  which  had  been  picked  up.  She  could 
have  carried  about  two  thousand  two  hundred  barrels.  She  was 
insured  for  the  voyage,  at  six  per  cent.,  for  three  years,  and  pro 
rata^  for  a  longer  time,  and,  at  the  time  of  the  salvage,  was,  with 
her  cargo,  worth  $40,000. 

It  has  very  often  been  laid  down  that,  in  case  of  derelict,  the 
salvor  is  to  have  a  moiety.  This  rule  is  so  flexible,  and  has  been 
80  frequently  departed  from,  especially  of  late,  that  it  may  be 
deemed  nearly  abrogated.  It  never  rested  upon  any  sound  rea- 
son, and  seems  to  have  had  its  origin  in  unsettled  notions  as  to 
the  right  of  the  original  owner.  Doubts  were  felt  whether  such 
property  belonged  to  the  former  proprietor,  or  to  the  finder,  and 
resort  was  had  to  an  arbitrary  rule  of  equal  division  between  them, 
88  a  practical,  though  not  rational  solution  of  the  difficulty.  It 
is  quite  clear,  that  upon  just  principles,  the  proprietorship  is  not 
lost  by  the  forcible  separation  of  the  owner  from  his  goods,  by 
misfortune,  even  although  abandoned,  without  hope  of  recovery. 
In  such  case,  the  only  question  is,  what  compensation  should  be 
made  to  the  finder,  for  their  rescue  and  restoration.  The  compen- 
sation, as  in  other  cases  of  salvage,  is  to  be  such  as  justice  and 
policy  dictate.  It  should  not  be  merely  a  qtmntum  meruit^  but 
IU9  much  more  as  will  be  sufficient  to  ensure  prompt,  energetic^ 
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eonrageous,  and  persevering  efforts  to  save  property,  in  the  various 
eircumstances  in  which  it  may  be  in  peril,  bearing  in  mind  that^ 
in  general,  there  is  no  choice  of  means,  but  the  service  must  be 
rendered  instantly  by  the  persons  who  chance  to  be  at  hand,  and 
that  the  inducements  to  be  offered,  must  be  such  as  to  operate 
effectually,  and  at  once,  upon  every  class  of  competent  persona^ 
even  the  reluctant,  the  hesitating  and  the  timid ;  so  that  the  in- 
dolent may  be  stimulated,  and  the  calculations  of  the  cautious 
result  in  bold,  earnest,  and  effective  exertions.  In  some  cases, 
too,  the  salvage  compensation  should  be  such  as  to  offer  induce* 
ments  to  previous  preparation  and  readiness,  in  anticipation  of  the 
actual  emergency ;  as,  for  example,  on  a  coast  where  disasters  not 
iinfrequently  occur,  but  the  business  of  the  place  would  not,  of 
itself,  supply  the  appliances  for  instant  relief.  In  the  present 
case,  we  are  to  consider,  1st.  The  desperate  condition  of  the  pro- 
perty,— ^wrecked  upon  a  desolate  reef,  a  thousand  miles  from  any 
country  whence  assistance  could  be  rendered,  abandoned  by  the 
master  and  crew, — the  actual  breaking  up  of  the  vessel  and  cargo, 
and  the  dispersion  of  their  fragments,  with  the  certainty  of  a  total 
loss,  but  for  the  timely  interposition  of  the  London  Packet.  Th^ 
opinion  formed  at  the  time,  is  shown  by  the  fact,  that  the  ship 
which  took  up  the  master  and  crew,  did  not  choose  to  go  to  tha 
wreck,  or  attempt  to  save  anything,  and  the  whole  was  sold  at 
auction  for  fifty-five  shillings.  2d.  The  meritorious  conduct  of  the 
salvors,  in  boarding  the  vessel  for  the  humane  purpose  of  saving 
life ;  the  personal  hazard  incurred  by  the  master  and  crew ;  the 
risk  to  their  ship  and  cargo— and  to  this,  is  to  be  added  the  for- 
feiture of  her  insurance ;  the  situation  of  the  London  Packet ; 
the  nature  of  her  voyage ;  the  probability  of  obtaining  a  cargo ; 
the  great  distance  which  the  property  was  conveyed ;  and  the  skill 
and  care  required  in  preserving  it. 

On  the  other  hand,  whaling  ships  do  not,  upon  an  average,  get 
more  than  two-thirds  of  a  cargo,  and  not  one  in  ten,  comes  home 
full.  This  ship  returned  in  forty-three  months,  with  two  thousand 
one  hundred  and  fifty-five  barrels,  including  the  oil  saved,  and 
could  have  carried  only  forty-five'  barrels  more. 

The  evidence  shows,  that  with  average  success  in  whaling,  the 
London  Packet  would  have  taken  fifty-five  barrels  a  month.     To 
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have  procured  this  oil  from  whales  would,  therefore,  have  required 
nearly  four  months.  Many  witnesses  have  been  introduced  on 
both  sides,  without  objection,  to  give  their  estimate  of  the  value 
of  the  oil  to  the  salvors,  in  the  condition  it  was  when  found.  These 
opinions  are  various  and  conflicting,  and  I  do  not  attach  much  im- 
portance to  them.  The  value  of  the  property  saved,  is  always  a 
material  element  in  awarding  salvage.  In  the  present  instance, 
the  amount,  at  the  market  price  in  New  Bedford,  is  $6740 ;  of 
this  I  shall  give  $5740  to  the  libellants,  which  will  leave  $1000 
to  the  claimants. 

Decree  accordingly. 

T.  Q-.  Coffin,  for  the  libellants. 

J".  H.  W.  Page,  for  the  claimants. 


''  I  am  of  opinioii,  that  there  is  no  such  rale,  [as  to  award  a  moietj  to  the 
finder  in  case  of  derelict ;]  it  may  have  existed  and  become  obsolete.''  Sir 
Wm.  Scott,  in  The  Aquila,  1  Rob.  45. 

"  There  is  no  valid  reason  to  be  assigned  for  fixing  a  reward  for  salving  derelict 
property  at  a  moiety,  or  any  given  proportion.  The  true  principle,  is  adequate 
reward,  according  to  the  circumstances  of  the  case.  The  reward  in  derelict 
cases  should  be  governed  by  the  same  principles  as  i%  salvage  cases, — namely, 
clanger  to  property,  value,  risk  of  life,  skill,  labor,  and  the  duration  of  the 
service."  Dr.  Lushington,  in  The  Florencej  20  Eng.  L.  &  E.  622 ;  cited  with  ap- 
proval in  Post  V.  Jones f  19  How.  161 ;  but  see  Abbott  on  Shipping,  655,  Story's 
note;  The  Galaxy,  Bl.  k  Howl.  273;  The  Schooner  John  Wurts,  Oloott,  Adm. 
462 ;  The  Britannia,  3  Hag.  153.  As  cases  in  which  more  than  a  moiety  have 
been  awarded,  see  The  Jonge  Bastiaan^  5  Bob.  287  ;  The  Jubilee,  3  Hag.  43 ; 
The  Wdierloo,  Bl.  k  How.  114,  in  which  the  salvage  was  two-thirds;  and  The 
Rising  Sun,  Ware,  385,  in  which  three-fifths  was  awarded.  The  WxUiam 
Mamilion,  3  Hag.  168;  Derelict,  unknown,  Id.,  in  which,  the  amounts  being 
small,  and  unclaimed^  the  whole  was  decreed  to  the  finders. 
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October f  1844. 

United  States  v.  Alden. 

The  master  of  a  ship  has  a  right  to  use  coercive  measures,  to  compel  obedience  to  his 

lawful  orders. 
£i  case  of  desertion  and  persistent  refusal  to  perform  duty,  the  master  may  inflict 

punishmenty  and  use  means  of  coercion ;  but  they  must  not  be  such  as  would  be 

permanently  iigurious  to  the  health  or  constitution  of  the  seaman. 
Where  the  mode  of  punishment  is  unjustifiable,  the  question  whether  it  was  from  malice, 

hatred,  or  rerenge,  is  a  question  of  fact,  to  be  determined  by  the  jury. 

Silas  P.  Alden,  of  Fairhaven,  master  of  the  whaling  bark 
Bruce,  was  tried  upon  an  indictment,  under  the  U.  S.  Statute  of 
March  3d,  1835,  sec.  3,  for  imprisoning,  "  from  malice,  hatred  and 
revenge,  and  without  justifiable  cause,"  Barzillai  McFaden,  one  of 
the  seamen.  It  appeared  that  McFaden,  a  young  man  from  Maine, 
who  had  worked  a  short  time  as  waiter  in  one  of  the  Boston  hotels, 
shipped  on  board  the  Bruce  as  a  green  hand.  In  the  course  of  the 
voyage,  he  did  not  appear  to  be  an  energetic  seaman,  and  was 
roughly  dealt  with  by  the  captain.  At  one  of  the  southern  islands 
he  deserted  from  the  ship,  and  upon  being  retaken,  he  refused  to  do 
duty.  The  captain  informed  him  that  he  should  keep  him  in 
irons  until  they  were  out  at  sea,  and  then  should  imprison  him  in 
the  run  of  the  ship,  until  he  returned  to  duty.  Accordingly,  in  a 
day  or  two,  the  captain  took  off  his  irons,  and  offered  McFaden 
the  alternative  of  remaining  in  the  run,  or  returning  to  duty. 
The  latter  said  he  would  do  no  more  duty,  but  objected  to  the 
run,  as  an  improper  place  of  imprisonment.  The  captain  in- 
formed him  there  was  no  other  proper  place  in  the  ship,  and  ac- 
cordingly placed  him  in  the  run,  under  the  cabin  floor,  and 
ordered  the  steward  to  give  him  bread  and  water  only.  The 
place  of  imprisonment  was  low  and  contracted,  and  a  most 
wretched  place  of  confinement ;  the  sailor  being  unable  to  stand 
up,  or  sit  erect  in  it,  and  there  being  but  very  little  light.  But 
the  captain  repeatedly  offered  to  take  him  out,  if  he  would  go  to 
work,  which  McFaden  constantly  refused  to  do.  He  remained 
there  about  five  months,  until  the  ship  arrived  home,  when  he 
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was  discharged.  Just  before  the  termination  of  the  voyage,  he 
informed  the  captain  that  his  health  was  suffering,  and  he  was 
then  allowed  to  come  into  the  cabin  occasionally.  He  became 
very  much  emaciated,  and  is  still  suffering  from  the  effects  of 
his  confinement.  He  testified  on  the  stand  with  great  fairness, 
exhibited  no  feeling  against  the  captain,  ^.nd  frankly  admitted 
that  he  might  have  been  released  at  any  time,  if  he  would  have 
consented  to  perform  duty.  The  whole  evidence  showed  one  of 
the  most  remarkable  instances  of  stupidity,  or  obstinacy,  or  both, 
ever  exhibited  in  a  court  of  justice. 

Spragub,  J.,  in  charging  the  jury,  instructed  them,  that  in  no 
view  of  the  evidence,  was  there  any  legal  justification,  either  of 
the  desertion,  or  of  the  subsequent  persistent  refusal  of  duty  by 
McFaden.  That  the  master  had  a  right  to  inflict  reasonable 
punishment  for  the  offence  of  desertion,  and  to  use  means  of  co- 
ercion to  compel  obedience  to  his  orders,  and  the  performance  of 
duty ;  but  that  the  punishment  inflicted,  and  the  means  of  coercion 
used,  must  not  be  such  as  would  be  likely  to  be  permanently  in- 
jurious to  the  health  or  constitution  of  the  seaman.  That  there 
might,  indeed,  be  extreme  cases,  as  of  mutiny,  where  the  master 
might  resort  to  extreme  measures,  even  to  the  taking  of  life.  But 
the  present  did  not  partake,  in  any  degree,  of  that  chariCcter.  It 
was  a  mere  question  of  discipline,  and  compelling  the  performance 
of  service.  The  authority  of  a  master  over  his  crew  has  been 
sometimes  likened  to  that  of  a  parent  over  his  children ;  but  there 
is  a  very  material  diffei;ence,  particularly  in  this,  that  the  power 
of  the  master  is  given  only  for  the  purposes  of  the  voyage,  and  is 
to  be  limited  in  its  use  to  those  purposes.  But  to  the  parent 
belongs  the  whole  moral  training  of  his  child ;  and  the  discipline 
exercised  may  have  reference  not  only  to  his  whole  life,  but  also 
to  his  future  well-being.  If  the  imprisonment,  in  this  case,  was 
such,  from  its  nature  and  duration,  as  was  likely  to  be  permanently 
injurious  to  the  health  or  constitution  of  the  seaman,  then  it  was 
not  justifiable.  It  was  necessary  for  the  government  to  prove,  not 
only  that  the  imprisonment  was  unlawful,  but  that  it  was  inflicted 
by  the  master  from  malice,  hatred,  or  revenge ;  and  that  was  a 
question  of  fact,  to  be  determined  by  the  jury,  upon  the  conside- 
ration of  all  the  evidence. 
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The  jndge  made  some  further  remarks  upon  this  point,  and 
upon  the  testimony. 

The  jury  returned  a  verdict  of  guilty. 
F.  Dexter^  District  Attorney,  for  the  United  States. 
T.  Q-.  Qoffifiy  for  the  defendant.  *  . 


December  J  1844. 

The  Massasoit. 

In  case  of  shipwreck,  seamen  are  entitled  to  wages,  m  snch,  if  hy  tiieir  exertions  rem- 
nants of  the  vessel  to  the  amount  of  the  wages  are  saved^  although  no  freight  be 
earned. 

If^  after  a  vessel  is  oast  on  shore,  the  owner  appears  with  a  competent  foroe,  snpersedtoe 
the  officers,  and  takes  the  business  of  salvage  out  of  the  hands  of  the  seamen,  and 
neither  affords  them  subsistence,  nor  desires  their  aid,  they  being  willing  to  render  it, 
they  may  reeover  wages  in  a  suit  in  rem  against  the  remnants  of  the  vesseL 

This  was  a  libel  for  wages  in  a  voyage  from  Calcutta  to  Boston. 
The  facts  sufficiently  appear  in  the  opinion. 

Spragub,  J. — If  no  freight  was  earned,  the  first  question  is, 
whether  in  case  of  shipwreck  and  total  loss  of  freight,  parts  of  th« 
vessel  being  saved  by  the  exertions  of  the  crew,  the  seamen  are 
entitled  to  wages.  When  the  early  editions  of  Abbott  on  Ship- 
ping were  published,  there  had  been  no  decision  on  this  point  in 
England.     Abbott  on  Shipping,  3d  edition,  p.  485. 

In  the  American  courts  it  has  been  settled,  by  a  series  of  deci- 
sions commencing  at  an  early  date,  that  in  such  case  the  seamen 
are  entitled  to  compensation.  Should  that  compensation  be  wages 
under  the  contract?  This  was  opposed  to  the  maxim,  that 
"  freight  is  the  mother  of  wages,"  which  the  courts  were  not  pre- 
pared directly  to  encounter.  Should  the  compensation  be  salvage  ? 
Salvors  are  mere  volunteers,  and  very  liberal  compensation  is 
awarded  to  them,  in  order  to  invite  their  exertions  and  secure 
their  fidelity,  in  the  laborious  and  oftentimes  perilous  service  of 
rescuing  and  preserving  wrecked  property.  Shall  then  seamen  be 
absolved  from  the  obligations  of  their  contract,  and  from  all  duty 
of  obedience  to  their  officers,  at  the  moment  when  their  services 


98  DISTRICT  COURT, 

The  Massasoit 

may  be  most  needed,  for  the  protection  of  the  property  of  the 
owners  ?  Shall  they  be  at  liberty,  at  such  a  time,  to  divest  them- 
selves at  once  of  their  allegiance  to  the  ship,  and  of  the  character 
of  covenanted  seamen,  and  assume,  at  their  option,  the  character 
of  salvors,  claiming  its  large  rewards,  and  subject  to  no  control  ? 
This  would  not  only  be  inconsistent  with  the  contract  of  hiring, 
but  a  startling  violation  of  that  principle  of  maritime  policy,  which 
sedulously  endeavors  to  bind  up  the  interest  of  the  mariner  with 
that  of  the  owner.  It  would  be  not  only  an  inducement  to  relax 
his  efforts  in  time  of  difficulty  and  danger,  but  a  direct  temptation 
to  cause  shipwreck  and  disaster,  that  he  might  successfully  claim 
the  large  rewards  of  salvage  service. 

There  may,  indeed,  be  cases  in  which  seamen  may  become  salvors 
of  their  own  vessel,  as  stated  by  Lord  Stowell  in  the  NeptunCy  1 
Hag.  227,  287  ;  and  by  Mr.  Justice  Story  more  liberally,  in  the 
Two  Oatherines,  2  Mason,  319;  and  as  in  the  BlaireaUy  2 
Granch,  240,  269,  270 ;  although  that  was  against  the  judgment 
of  that  able  jurist,  Mr.  Justice  Washington,  as  appears  in  the 
CatOj  1  Peters,  Ad.  61,  62.  But  seamen  can  properly  become 
salvors  only  in  very  extraordinary  cases,  where  the  services  ren- 
dered are  without  the  range  of  their  contract,  and  therefore  vol- 
untary.    Of  such  we  are  not  now  speaking. 

The  objection  to  seamen  becoming  salvors,  in  ordinary  cases  of 
shipwreck,  are  so  formidable,  that  the  idea  could  not  be  entertained  ; 
and  it  was  decided  that  they  were  still  held  by  their  contract,  and 
bound  to  continued  exertions  to  save  their  ship,  her  tackle,  apparel, 
and  fragments.  That  for  such  laborious  and  hazardous  service, 
when  successfully  performed,  they  should  receive  some  reward,  no 
one  was  bold  enough  to  deny.  It  could  not  be  salvage,  for  the  in- 
surmountable objections  already  stated.  Should  it  be  a  quantum 
meruit  f  That  was  incompatible  with  the  idea,  that  the  service 
was  rendered  under  a  contract  prescribing  the  rate  of  compensa- 
tion, and  was  obnoxious,  in  a  great  degree,  to  the  objections  which 
excluded  salvage. 

Holding,  as  the  courts  generally  did,  and  upon  the  strongest 
reasons,  that  the  seaman  was  still  serving  under  the  obligation  of 
his  contract,  the  plain  principle  would  seem  to  be  that  his  com- 
pensation should  be  that  which  the  contract  prescribed.     And 
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this  was  the  practical  result  to  which  they  in  fact  generally  came, 
although  they  did  not  see  fit  to  give  it  the  name  of  wages.  They 
have  called  it  sometimes  salvage  measured  by  the  stipulated  wages, 
sometimes  q%t(m  salvage,  or  wages  in  the  nature  of  salvage.  But 
the  compensation  actually  given  was  the  contract  wages,  neither 
more  nor  less ;  and  this,  too,  whether  the  voyage  had  been  long 
or  short,  the  amount  large  or  small,  or  the  service,  at  the  time  of 
the  shipwreck,  great  or  trifling.  Jt  had  not  one  quality  of  salvage, 
excepting  that  something  must  be  saved.  It  was  not  for  volun- 
tary, but  for  covenanted  service.  It  was  not  enhanced  by  peril 
and  gallantry,  nor  diminished  by  the  object  being  easily  and  safely 
accomplished.  It  was  not  afiected  by  the  value  of  the  property 
saved,  provided  it  was  not  less  than  the  amount  of  the  wages.  It 
might  exhaust  the  whole  remnants,  where  there  had  been  little 
either  of  peril  or  labor ;  or  it  might  not  take  a  hundreth  part, 
where  both  had  been  great.  Decisions  of  Judge  Winchester,  re- 
ported in  a  note  in  1  Peters,  Ad.  194, 196 ;  Frothingham  v.  Prinee, 
3  Mass.  563,  more  fully  reported  in  2  Dane,  Ab.  462 ;  The  Cathor 
rina  Marian  2  Peters,  Ad.  424 ;  and  note  to  p.  427,  which  states 
what  was  the  ultimate  decree  in  The  OatOj  1  Id.  48,  68,  69 ;  The 
Cynthia^  1  Id.  204,  209 ;  The  Harmony^  1  Id.  79,  a  remark  argvr 
endo;  Coffin  v.  Storer^  5  Mass.  253,  254,  a  dictum;  The  Two 
Catherines,  2  Mason,  319,  337,  340 ;  The  Sophia,  Gilpin,  77, 
79,  80,  82 ;  The  Eereules,  Id.  188.  In  Dunnett  v.  TomhageUj 
8  Johns.  156,  the  court,  by  Kent,  0.  J.,  considers  the  compensa- 
tion that  should  be  awarded,  to  be  salvage ;  and  the  same  opinion 
is  expressed  in  3  Kent,  Gomm.  195. 

It  will  be  seen  by  these  cases,  that  while  judges  and  jurists 
were  really  carving  out  a  new  exception  from  the  general  rule, 
that  makes  the  earning  of  freight  a  pre-requisite  to  the  recovery 
of  wages,  they  had  the  fear  of  the  maxim  that  ^'  freight  is  the 
mother  of  wages,"  before  their  eyes,  and  sought  to  propitiate  it 
by  a  misnomer.  That  maxim  is  probably  indebted  to  the  concise 
figure  of  speech  in  which  it  is  conveyed,  for  something  of  its  force 
and  acceptance ;  for,  as  observed  by  Lord  Stowell,  in  The  Nep- 
tune, it  is  not  strictly  accurate.  Wages  are  the  legitimate  ofi*- 
spring  of  the  mariner's  contract  united  with  its  performance, — 
cut  off,  indeed,  sometimes  by  the  stern  decrees  of  maritime  policy, 


100  DISTRICT  COURT, 


Tbe  Massasoit. 


seeking  to  nnitd  the  interest  of  the  mariner  with  that  of  the 
owner. 

Chancellor  Kent,  in  Dunnett  v.  Tomhagen^  and  in  his  Com- 
mentaries above  cited,  expressed  dissatisfaction  with  this  equivocal 
state  of  judicial  opinion,  in  which  the  language  of  the  courts 
vibrated  between  wages  and  salvage ;  and  to  escape  from  it,  he 
adopted  the  greater  evil  of  considering  that  the  reward  should  be 
strictly  and  merely  salvage.  Mr.  Justice  Story,  in  The  Two 
Catherines^  2  Mason,  334,  says,  "  If  the  question  were  entirely 
new,  it  might,  perhaps,  be  more  consistent  with  the  principle  of 
the  rule,  that  the  earning  of  wages  shall  depend  on  the  earning 
of  freight,  to  hold  that  the  case  of  shipwreck  constituted  an  ex- 
ception from  the  rule ;  and  that  the  claim  to  wages  was  fully  sup- 
ported by  the  maritime  policy,  on  which  the  rule  itself  rests." 

What  was  thus  clearly  indicated  in  1821,  as  the  most  proper 
course,  and  the  course  which  Judge  Story  would  evidently  have 
pursued,  but  for  the  influence  of  previous  opinions  pronounced  by 
others,  was  fully  adopted  by  Lord  Stowell,  in  TTie  Neptune,  1  Hag. 
227.  The  case  was  this.  A  British  vessel  was  wrecked  on  the 
coast  of  France,  and  the  freight  totally  lost,  but  by  the  exertions 
of  the  crew,  parts  of  the  vessel  were  saved,  which  were  sold  by  the 
captain,  who  was  also  the  owner.  After  their  return  to  England, 
the  seamen  instituted  a  suit  in  personam,  in  the  admiralty,  against 
the  owner,  for  wages.  The  libel  or  petition  contained  no  claim  for 
salvage,  or  quasi  salvage,  services.  Lord  Stowell,  after  full  inves- 
tigation, in  an  elaborate  judgment,  sustained  the  naked  claim  for 
wages  as  such,  distinctly  announcing  it  as  an  exception  to  the  rule, 
which  makes  wages  to  depend  on  freight.  This  is  evidently  ap- 
proved by  the  American  editor  of  Abbott  on  Shipping,  4th  Ame- 
rican edition,  p.  452 ;  and  again  by  the  same  high  authority,  in 
Pitman  v.  Hooper,  8  Sumn.  60 ;  and  we  may  now,  with  that  direct- 
ness which  should  characterize  courts  of  justice,  give  to  the  estab- 
lished practice  in  this  country  its  true  designation,  and  say  that 
in  such  cases  wages,  as  such,  are  recoverable. 

The  result  of  the  authorities,  and  the  true  doctrine,  are  well 
stated  in  Curtis's  Rights  and  Duties  of  Merchant  Seamen,  pp.  285 
to  290,  where  the  learning  on  this  subject  is  collected. 
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But  it  is  contended  that,  in  the  case  now  before  the  court,  the 
seamen  did  not  'save  the  remnants  of  the  vessel ;  that  they  were 
preserved  by  other  agency,  and  that  this  distinguishes  the  present 
ease  from  all  cases  in  which  compensation  has  been  allowed,  and 
ranges  it  with  that  of  The  Elizaheth  and  Jane^  Ware,  46. 

What  are  the  facts  ?     The  ship  Massasoit,  on  a  voyage  from 
Calcutta  to  Boston,  went  ashore  in  a  storm,  on  the  night  of  Wed- 
nesday, the  11th  of  December  last,  on  Point  Alderton,  at  the 
mouth  of  Boston  harbor.     The  crew  remained  on  the  wreck,  per* 
forming  all  their  duties,  until  they  were  taken  off  by  a  life-boat, 
barely  escaping  with  their  lives,  about  three  o'clock  in  the  after- 
noon of  Thursday.     Previously  to  this,  the  owners  had  received 
information  of  the  disaster,  and  at  the  time  when  the  seamen  were 
landed,  the  agent  of  the  owners  arrived  with  a  steamboat  from 
Boston,  for  the  purpose  of  saving  the  remnants  of  the  vessel  and 
cargo.     From  that  time,  the  captain  gave  up  all  control  to  the 
agent.     The  crew  were  in  a  suffering  condition,  and  physically 
unable  to  perform  any  labor,  during  the  residue  of  Thursday.    On 
Friday,  some  of  them  were  still  too  feeble  to  do  anything ;  the 
others  went  upon  the  beach,  near  the  wreck,  and  rendered  some 
trifling  service,  by  throwing  out  of  the  reach  of  the  sea  a  few 
sheets  of  copper,  that  had  been  torn  by  the  waves  from  the  bottom 
of  the  ship.     The  agent  continued  to  labor  in  saving  the  wreck, 
until  Tuesday  following,  and  then  contracted  with  certain  persons 
to  take  up  the  cables  and  anchors,  when  the  sea  should  become 
smoother ;  which  was  done  in  the  succeeding  week.     Neither  the 
agent  of  the  owners,  nor  the  officers  of  the  ship,  furnished  the 
seamen  with  any  means  of  subsistence,  or  called  on  them  for  any 
service,  or  indicated  in  any  manner,  that  their  aid  was  desired. 

The  seamen  never  formally  tendered  their  services,  but  no  dick 
inclination  was  manifested,  on  their  part,  to  perform  whatever 
services  might  be  required  of  them.  They  remained,  supported 
by  charity,  near  the  wreck ;  their  presence  and  condition  being 
known  to  the  agent  and  officers,  until  Saturday,  when  they  went 
to  Boston. 

The  admiralty  requires  no  vain  or  nugatory  acts,  and  a  formal 
and  express  offer  of  service  was  not  necessary.     Had  the  agent 
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desired  their  aid,  he  would  doubtless  have  made  it  known,  and 
furnished  them  the  means  of  subsistence,  which  might  easily  have 
been  done.  Instead  of  this,  he  came  with  a  steamer,  and  as  great 
a  force  of  efficient  men  as  he  chose  to  take  with  him,  and  it  was  in 
his  power,  before  Friday  morning,  to  have  increased  that  force  to 
any  desired  extent.  I  must  presume,  therefore,  that  he  had  all  the 
assistance  that  he  wished,  and  the  seamen  being  thus  superseded, 
and  the  saving  of  the  remnant?  taken  out  of  their  hands,  might  well 
consider  themselves  discharged,  and,  after  remaining  near  the 
wreck  about  forty  hours  on  charity,  seek  the  means  of  subsistence 
elsewhere. 

Why  should  they  not  have  wages  ?  Such  performance  would, 
upon  the  principles  applicable  to  other  conti;act8  of  hiring,  entitle 
them  to  the  stipulated  reward.  That  policy  which  makes  the  com- 
pensation of  the  seaman  depend  on  his  saving  property,  entrusted 
to  his  care,  for  the  owner,  was  intended  to  secure  his  fidelity,  and 
stimulate  his  exertions  in  case  of  disasters,  which  usually  occur  at 
sea,  or  in  remote  countries,  where  the  owners  cannot  be  present ; 
and  oftentimes  where  none  but  the  crew  can  know  how  far  their 
duty  has  been  fuUy  performed.  Here  the  owner  appeared ;  all 
control  over  the  property  was  delivered  up  to  him,  he  assumed  the 
entire  management,  superseded  the  seamen,  took  the  business  of 
salvage  out  of  their  hands,  and  in  effect,  discharged  them.  Surely 
the  stem  rule  of  maritime  policy,  which  has  been  adopted  to  stim- 
ulate continued  exertions  for  the  benefit  of  the  owner,  has  no  ap- 
plication to  a  case  like  this ;  and  the  just  principles  which  usually 
govern  contracts  for  labor  need  not  be  intercepted. 

This  differs  from  the  case  of  The  Elizaheih  and  Jane^  cited  from 
Ware.  There  the  vessel  had  been  entirely  abandoned, — left  dere- 
lict by  the  crew.  It  had  not  been  delivered  up  to  the  owner.  He 
had  never  appeared.  In  such  cases  it  is  often  difficult,  sometimes 
impossible,  to  ascertain  whether  more  could  have  been  done  or  not; 
and  the  policy  of  making  it  for  the  interest  of  the  crew  to  per- 
severe, by  saying  to  them,  when  you  abandon  the  vessel,  you 
abandon  all  hope  of  compensation,  is  manifest ;  and  the  accidental 
circumstance  that  the  derelict  is  afterwards  found  by  others  and 
brought  to  the  owners,  btirdened  with  heavy  salvage,  does  not 
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affect  the  justice  or  policy  of  the  case,  nor  recoscitate  the  claim 
to  wages. 

Decree  for  wages  and  costs. 

Richard  H.  Dana,  Jr.j  for  the  libellants. 

Sidney  Bartlett,  for  the  respondents. 


Since  the  decision  of  The  MassasoUf  thej)oiQt  there  adjudicated  has  been  con- 
sidered, incidentally,  in  several  cases  reported  in  the  United  States.  Davis  t. 
Lesliej  Abbott,  R.  128;  The  John  FerkinSf  21  Law  Rep.  87;  The  Americaf 
Newh.  195 ;  and  some  decisions  prior  in  date  to  The  Massaaoit,  have  since  been 
reported :  The  John  Taylor^  Newb.  341 ;  Reed  v.  Eussey,  Bl.  &  Howl.  523 ;  The 
Wavey  2  Paine,  131;  The  Davm^  Daveis,  121.  In  this  last  case,  (previously 
reported  in  the  American  Jurist,)  Ware,  J.,  after  a  very  careful  examination  of 
the  authorities,  expressed  the  opinion, "  that  the  seamen,  in  these  cases,  have  two 
distinct  claims,  one  for  wages,  and  another  for  salvage.  Their  wages  are  to  be 
paid  exclusively  from  the  materials  of  the  ship,  they  being  pledged  for  that  pui> 
pose,  and  the  full  amount  due  is  to  be  paid  without  deduction.  But  they  have 
no  cbum  for  wages  against  the  cargo,  except  for  the  freight  due  upon  it.  Their 
claim  for  salvage  is  against  the  general  mass  of  the  property  saved ;  and,  as  in 
all  cases  of  salvage,  the  amount  is  uncertain,  depending  upon  the  particular 
circnmstances  of  the  case."  The  learned  judge  goes  on  to  say,  that  ''the  creW 
are  bound  to  remain  by  the  vessel,  and  contribute  their  utmost  exertions  to  sare 
as  much  as  possible  from  the  wreck."  Their  service,  therefore,  wants  one  es- 
sential element  of  salvage  service, — ^that  of  being  voluntary.  And  the  conclu- 
sion finally  arrived  at  is,  that  they  are  not  to  be  rewarded  as  general  salvord, 
but  are  to  be  allowed,  in  addition  to  wages,  "  a  reasonable '  compensation,  pto 
operd  et  labore," 

It  has  been  said  by  eminent  authorities,  that  "  it  matters  not  whether  the  re- 
compense be  made  in  tbe  name  of  wages,  or  as  salvage."  Reed  v.  Euaseyj  Bl. 
&  H»wl.  525;  3  Kent's  Comm.  196,  note;  but  there  are  cases  where  the  com- 
pensation wholly  depends  on  this  distinction,  as  for  example,  where  the  ship 
perishes,  and  cargo  alone  is  saved,  with  no  freight  due  upon  it. 

In  England,  the  exception  contended  for  in  The  Masaasoitf  has  been  estab- 
lished both  by  the  courts  and  by  legislation.  The  next  case  to  The  Neptune, 
before  the  High  Court  of  Admiralty,  was  The  Reliance,  2  Wm.  Rob.  119.  There 
was  a  total  loss  of  cargo  and  freight;  the  ship  perished,  and  the  crew  in  ber,  but 
portions  of  the  ship  were  saved  by  strangers,  and  came  into  the  owner's  hands. 
The  widow  and  administratrix  of  one  of  the  crew,  promoted  a  suit  for  his  wages 
against  the  owners.  The  learned  judge,  (Dr.  Lusbington,)  decreed  wages  to  the 
time  of  the  seaman's  death.  In  the  next  year  after  this  decision,  (Sept.  5, 1844,) 
was  passed  1  &8  Vict.  c.  112,  {  17  :  that  ^  in  all  cases  of  wreck  or  loss  of  the 
ship,  every  surviving  seaman  shall  be  entitled  to  his  wages  up  to  the  period  of  the 
wreck,  or  loss  of  the  ship,  whether  such  ship  shall,  or  shall  not,  have  previously 
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earned  freight ;  provided  the  seaman  shall  produce  a  certificate  from  the  master 
or  chief  surviving  officer  of  the  ship,  to  the  effect  that  he  had  exerted  himself  to 
the  utmost  to  save  the  ship,  cargo  and  stores."  And  in  1854,  was  passed  the 
17  &  18  Vict.  c.  183 :  that  "  no  right  to  wages  shall  be  dependent  on  the  earn- 
ing of  freight ;"  with  the  proviso  that  in  all  cases  of  wreck,  or  loss  of  the  ship, 
proof  that  the  seaman  has  not  exerted  himself  to  the  utmost  to  save  the  ship, 
cargo  and  stores,  shall  bar  his  claim.  "  A  most  wise  and  salutary  substitute," 
says  Judge  Betts,  (Abbott,  R.  130,)  of  the  first  statute,  "for  that  old  figment  of 
law,  which  had,  in  many  cases,  been  most  oppressively  enforced  against  seamen, 
that  freight  is  the  mother  of  wages.^ 

In  the  year  1849,  the  gentleman  who  had  acted  as  proctor  for  the  libellants, 
in  The  Massasoiij  filed  a  libel  in  the  District  Court  for  Massachusetts,  on  behalf 
of  certain  seamen  belonging  to  the  ship  Niphon,  against  the  owners,  for 
wages.  The  libellants  were  on  monthly  wages,  when  the  ship  was  abandoned 
at  sea,  on  account  of  a  dangerous  leak,  and  set  fire  to,  by  the  master's  orders. 
They  claimed  wages  to  the  time  of  the  abandonment,  on  the  ground  that  the 
seaman's  contract  is  a  simple  contract  of  hiring,  and  that  his  title  to  wages  de- 
pends only  on  his  faithful  performance  of  the  service  for  which  he  is  engaged. 

Sprague,  J.,  dismissed  the  libel  in  a  judgment  not  reported ;  and  upon  appeal 
to  the  Circuit  Court,  the  decree  was  affirmed.  See  T/ie  Niphon^ a  Crew,  13  Law 
Rep.  266. 

In  The  Florence,  20  Eng.  L.  k  E.  607,  (May  14, 1853,)  where  the  seamen,  by 
the  master's  order,  abandoned  a  leaky  ship,  at  sea,  saving  nothing  of  ship,  or 
cargo ;  Dr.  Lushington  said,  "  their  right  to  wages  was  gone,  and  would  have 
been,  if  a  year's  wages  had  been  due  them."  In  an  action  for  salvage,  brought 
by  certain  of  the  crew,  who  subsequently  returned  and  saved  the  ship,  he  allowed 
the  claim ;  on  the  ground  that  by  the  peculiar  circumstances  of  the  case,  their 
contract,  as  seamen,  had  been  terminated;  and  they  might  well  be  salvors. 
See,  also,  The  Rihy  Grove,  2  Wm.  Rob.  52 ;  The  Robert  and  Anne,  Stuart's 
Adm.  263  ;  The  Isabella,  Id.  281 ;  Hawkins  v.  TwizeU,  34  Eng.  L.  &  E.  195  j 
Worth  V.  Mumford,  21  Law  Rep.  47;  Hobart  v.  Drogan,  10  Peters,  122;  Col- 
lins V.  Hathaway,  Olcott,  180. 
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JAMES   SMITH   AND   THIRTEEN   OTHERS,    LIBELLANTS. 

Where  a  crew  were  shipped  on  a  voyage,  "  to  a  port  or  ports  easterly  of  the  Cape  of 
Good  Hope,  or  any  other  port  or  ports  to  which  the  master  should  see  fit  to  go,  in 
order  to  procure  a  cargo,"  bat  the  voyage  intended  by  the  owners  was  a  voyage  to 
lohaboe  to  procure  a  cargo  of  guano,  which  destination  was  concealed  from  the  sea- 
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mvk,  it  Wft8  A«/<]{,  that  the  Beamen  were  not  bound  to  work  in  loading  the  guano,  at 
the  compensation  fixed  by  the  shipping-artioles. 

The  master  having  agreed  to  pay  the  seamen  an  extra  compensation,  to  induce  them 
to  load  the  guano,  it  was  heid,  that  the  master  and  owners  were  bound  by  that  agree- 
ment. 

Held,  also,  that  the  seamen  were  not  limited,  in  their  claim  for  compensation,  by  the 
amount  agreed  upon  at  the  island, — ^they  baring  been  brought  there  by  deception,  and 
placed  at  disadTantage  for  making  a  contract. 

This  was  a  case  in  which  a  number  of  seamen  claimed  addi- 
tional compensation,  beyond  that  stipulated  in  the  articles.     It 
appeared  that  it  was  the  primary  intention  of  the  owners  that  the 
vessel  should  go  to  the  island  of  Ichaboe,  to  procure  a  cargo  of 
guano.     In  order  to  prevent  competition,  the  destination  of  the 
voyage  was  kept  secret,  and  it  was  only  communicated  to  the  cap- 
tain and  the  first  and  second  mates.     The  shipping-master  did 
not  know  the  object  of  the  voyage,  which  was  described  in  the 
shipping-articles,  as  a  voyage  from  the  port  of  Boston  to  a  port 
or  ports  easterly  of  the  Cape  of  Good  Hope,  or  any  other  port  or 
ports  to  which  the  master  should  see  fit  to  go,  in  order  to  procure 
a  cargo,  and  back  to  a  port  in  the  United  States.     The  crew 
were  shipped  under  these  articles,  and  the  vessel  sailed  to  the 
island  of  Ichaboe.     On  their  arrival,  the  captain  ordered  the  sea- 
men to  assist  in  loading  the  English  ship  Euclid.     The  guano  ma- 
nure, on  that  island,  was  usually  dug  in  pits,  about  ten  feet  wide, 
dug  through  from  one  side  of  the  island  to  the  other.     When  a  ship 
had  obtained  a  position  at  one  of  these  places,  and  the  consequent 
facilities  for  loading,  it  was  usual  for  the  second  comer  to  aid  in 
loading  her,  for  the  consideration  of  securing  the  place,  in  her 
turn,  when  the  first  vessel  should  be  loaded.     The  men  of  the 
Brookline  objected  to  do  the  work,  on  the  ground  that  they 
shipped  for  a  voyage  to  the  East  Indies.     There  was  an  entry 
made  on  the  log-book  of  their  refusal,  and  the  reason  that  they 
gave ;  and  no  suggestion  that  it  was  untrue.     About  one  half  of 
the  crew  were  green  hands.     The  captain  called  the  green  hands 
together,  and  directed  them  to  go  to  work.     They  objected.     He 
insisted  that  they  were  bound  to  do  it,  and  threatened  them  with 
coercion,  if  they  did  not  obey.     They  did  not  yield,  however,  but 
still  refused.     He  then  sent  for  all  hands,  and  endeavored  to 
compel  them  to  work ;  but  finding  that  they  would  not,  he  finally 
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offered  them  three  pence  a  ton  for  all  the  guano  which  they  should 
load,  in  addition  to  their  wages.  After  consultation,  they  agreed 
to  his  terms,  went  to  work,  loaded  the  Euclid,  and  subsequently 
their  own  vessel.  There  were  twenty  men  from  the  Brookline  at 
work,  while  the  Euclid  had  only  four.  The  Brookline  had  after- 
wards the  assistance  of  the  Shakespeare,  for  a  short  time,  in 
loading ;  but  the  latter  vessel  left  them,  on  finding  that  the  pit 
would  not  hold  out  to  supply  another  cargo.  The  seamen  of  the 
Brookline  were  at  work  at  the  island  about  thirteen  weeks. 

It  was  in  evidence,  that  the  services  were  unusually  dangerous 
and  disagreeable.  The  seamen  now  brought  this  suit  to  recover 
the  additional  compensation  agreed  upon  at  the  island,  and  also 
such  further  compensation  as  should  be  decreed,  on  account  of  the 
perilous  and  unhealthy  nature  of  the  service,  and  the  deceit  which 
had  been  practised  upon  them,  in  relation  to  the  destination  of  the 
voyage.  It  appeared  that  the  wages  stipulated  by  the  shipping- 
articles  had  been  paid. 

Spragub,  J.,  said  that  the  first  question  was,  whether  the  men 
were  deceived.  He  thought  the  shipping-master  was  justified  in 
understanding  that  a  voyage  to  the  East  Indies  was  intended,  and 
there  was  no  doubt  he  so  represented  to  the  seamen.  The  only 
ports  designated  in  the  articles  were  a  port  or  ports  easterly  of 
the  Cape  of  Good  Hope,  and  back  to  the  United  States.  The 
additional  mention  of  such  port  or  ports  as  the  captain  should 
think  fit  to  proceed  to,  if  not  void  for  uncertainty,  must  be  con- 
sidered as  subordinate  to  the  expressed  intent  of  the  articles.  The 
court  thought  the  seamen  might  well  understand  that  a  voyage  to 
the  East  Indies  was  intended,  and  that  they  were  deceived  as  to 
the  voyage.  The  counsel  had  ingeniously  argued  that  there  was 
a  distinction,  between  their  being  not  informed  of  the  object  of 
the  voyage,  and  their  being  deceived  in  relation  to  it.  But  some 
voyage  was  necessarily  put  forth  by  the  articles.  There  was  not 
merely  a  concealment,  but  there  was  a  suggestio  falsi  as  to  the 
voyage  they  were  going.  The  owners  might  have  provided  for 
the  contingency  of  not  finding  a  cargo,  at  a  destined  port  in  the 
East  Indies.  But  here,  the  primary  voyage  intended  was  a  voyage 
to  the  island  of  Ichaboe,  to  procure  a  cargo  of  guano.  It  was 
also  argued  that  the  seamen  might  have  inferred,  from  the  unusual 
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circumstancefi  of  tlie  case,  that  the  voyage  to  Ichaboe  was  intended. 
Twenty  men  were  employed,  when  ten  hands  would  hare  been 
sufficient  to  navigate  the  vessel  to  the  East  Indies.  But  there 
was  nothing  to  show  to  what  particular  port  of  the  East  Indies 
they  expected  to  go ;  and  the  unusual  number  of  men  was  but  a 
slender  ground,  from  which  to  draw  an  inference  that  they  were 
going  to  Ichaboe.  It  was  also  argued,  that  there  was  something 
unusual  in  the  shipping-articles,  which  was  calculated  to  put  the 
seamen  on  inquiry.  But  if  this  was  intended,  the  shortest  and 
most  direct  way  would  have  been,  to  have  informed  them  where 
they  were  going.  The  fact  was,  it  was  intended  that  they  should 
not  know  where  they  were  going.  The  court  were  entirely  satifr^ 
fied  that  there  was  an  intentional  deception  practised  on  the  sea* 
men.  The  object  was  not  to  get  them  at  a  lower  rate  of  wages^ 
but  to  prevent  competition  from  other  vessels.  The  rights  of  the 
seamen,  however,  Were  the  same  as  if  the  deception  had  been  for 
the  purpose  of  inducing  them  to  ship  at  a  lower  price ;  although 
it  was,  perhaps,  less  immoral  in  the  owners. 

The  oourt  had  no  doubt  that  the  seamen  were  entitled  to  the 
additional  compensation  agreed  upon  at  the  island  of  Ichaboe.  It 
was  objected  that  the  captain  agreed  to  that  contract  under  duress, 
be  having  no  other  men  there ;  and  they  being  bound  to  do  the 
work,  without  any  such  extra  compensation.  The  court  were  of 
opinion  that  they  were  not  bound  to  do  the  work,  because  fraud 
had  been  practised  ftpon  them  to  get  them  there.  The  seamen 
were  in  some  measure  placed  in  duress,  being  threatened  by  the 
captain  with  the  consequences  of  mutiny,  if  they  did  not  go  to 
work.  The  master  and  owners  were  clearly  bound  to  pay  the 
amount  stipulated  at  the  island. 

But  the  seamen  claimed  a  further  compensation ;  and  the  ques* 
tion  was,  whether  they  were  limited  to  the  sum  of  three  pence  per 
ton,  by  their  express  contract.  They  were  cheated  into  a  voyage 
on  which  they  never  intended  to  go.  The  services  were  Unusually 
dangerous.-  The  place  where  the  vessels  were  obliged  to  anchof 
was  an  open  roadstead,  e^sposed  to  the  winds  and  waves  of  the 
ocean,  the  vessels  were  frequently  dashed  against  each  other  and 
against  the  rocks, — and  the  witnesses  had  testified  that  they  had 
seen  men  killed  thereby.    The  work  on  the  guano  itself  was  some- 
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what  dangerons  to  health,  and  the  odor  was  noxious  and  offensive. 
There  was  also  danger  of  the  caving  in  of  the  pits,  the  walls  of 
which  were  in  some  places  forty  feet  high  and  only  ten  feet  wide ; 
and  men  from  other  vessels  had  been  buried  by  the  falling  in  of 
the  manure.  The  effluvia  and  dust  were  extremely  annoying. 
There  were  at  least  two  men  sick,  on  an  average,  during  the  whole 
time  of  loading.  The  court  were  clearly  of  opinion,  that  the  sea- 
men were  not  limited  by  their  express  contract.  They  had  been 
cheated  into  the  voyage,  and  engaged  in  services  dangerous,  nau- 
seous and  unhealthy.  The  captain,  on  arriving  at  the  island,  in- 
stead of  frankly  stating  that  he  had  been  compelled  to  conceal 
from  them  the  destination  of  the  voyage,  and  offering  them  fair 
and  reasonable  terms,  undertook  to  practise  at  first  upon  the  green 
hands,  by  taking  them,  in  the  absence  of  all  advisers,  and  of  the 
older  seamen,  who  would  be  more  likely  to  understand  their  rights, 
telling  them  falsely  that  they  were  bound  to  go  to  work,  and 
threatening  them  with  the  consequences  of  disobedience.  The 
perils  of  suffering  the  punishment  provided  by  the  maritime  law, 
in  cases  of  mutiny,  hung  over  their  heads.  They  were  placed  at 
a  great  disadvantage  in  making  a  contract.  He  used  the  same 
threats  to  the  other  seamen.  They  did  not  agree  to  work  uncon- 
ditionally, but  in  accepting  his  terms,  they  acted  under  the  influ- 
ence of  his  threats.  They  were  wrongfully  put  to  disadvantage 
by  the  captain,  and  the  terms  were  offered,  without  retracting  his 
threats.  They  could  not  leave  the  ship,  for  they  were  at  a  barren, 
uninhabited  island ;  and  an  attempt  to  take  the  ship  by  force,  and 
come  home  in  her,  would  be  highly  dangerous,  and  subject  them 
to  the  charge  of  mutiny. 

The  only  difficulty  the  court  felt,  was  the  want'of  a  satisfactory 
guide  as  to  the  amount  of  compensation.  It  was  said  that  satis- 
factory persons  might  have  been  hired,  for  the  wages  usual  for 
seamen  on  other  voyages.  But  it  was  not  certain  that  those  who 
could  thus  be  hired,  knew  the  nature  of  the  work.  A  shipping- 
master  stated,  that  he  should  not  think  of  getting  those  who  had 
been  there  once.  But  the  rate  at  which  others  might  be  willing 
to  go,  was  no  measure  of  compensation  for  those  who  had  been 
induced  by  deception  to  go  a  voyage,  which  they  never  intended. 
The  seamen  had  a  right  to  their  option.    They  were  carried  to 
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Ichaboe,  without  any  opportunity  to  judge  for  themselves.  Mr. 
Bertrandy  the  only  witness  who  testified  definitely  as  to  the  proper 
rate  of  compensation,  said  it  was  worth  $20  or  $25  per  month.  It 
did  not  appear  clearly,  whether  he  meant  so  much  for  the  whole 
voyage,  or  only  for  the  time  when  they  were  at  the  island.  The 
court  thought  that  each  man  should  receive  $55  in  addition  to  the 
wages  stipulated  by  the  shipping-articles.  This  sum  would  in* 
elude  the  three  pence  per  ton  which  was  agreed  upon  at  the 
island. 

Decree  for  $55  to  each  of  the  libellants  and  costs. 

JE.  D.  Sohier  ^  Q-e<yrge  A.  Smithy  for  the  libellants. 

F.  C,  Laringj  for  the  respondents. 


August,  1845. 

United  States  v.  Peter  Flowery. 

FaetB  wliioli,  if  standing  alone,  would  be  irrelevanty  are  admissible  in  evidence,  upon 
the  statement  of  counsel,  that  they  oonetitnte  a  part  of  a  chain  of  evidence,  which,  as 
a  whole,  would  be  relevant 

The  court  may  direct  at  what  part  of  such  proposed  chain  of  evidence  the  counsel  shall 
begin. 

It  is  no  ground  for  a  new  trial,  that  incompetent  evidence  was  admitted  without  objec- 
tion. 

It  seems,  that  where  there  is  evidence  tending  to  show  that  several  persons  are  combined 
together  in  carrying  on  an  unlawful  enterprise,  such  as  the  slave  trade,  the  conversa- 
tions of  some  of  them,  in  relation  thereto,  in  the  absence  of  others,  may  be  given  in 
evidence  against  such  others. 

Where  a  witness,  in  his  direct  examination,  had  testified  that  a  certain  person  was  re- 
puted to  be  a  man  of  large  property,  counsel  were  permitted,  in  cross-examination,  to 
ask  in  what  such  property  was  reputed  to  consist. 

A  new  trial  will  not  be  granted,  merely  because  counsel  have  been  indulged  in  too  great 
latitude  in  arguing,  as  to  the  inferences  to  be  drawn  from  the  evidence. 

Whether  Circuit  Courts  of  the  United  States  may  be  holden  by  the  two  Judges  in  the 
same  district,  at  the  same  time,  in  difiisrent  rooms— ^«<er«. 

The  facts  in  this  case  sufSciently  appear  in  the  opinion  of  the 
court. 

Sprague,  J. — ^Peter  Flowery  was  indicted  under  the  statute  of 
1818,  for  causing  a  vessel,  called  the  Spitfire,  to  sail  from  the 
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port  of  New  Orleans,  with  intent  to  employ  her  in  the  slave  trade* 
The  jury  returned  a  verdiot  of  guilty,  and  his  counsel  now  move 
for  a  new  trial,  for  several  oauses. 

The  most  important,  and  that  which  has  been  pressed  with  the 
greatest  earnestness,  is,  that  evidence  was  admitted  that  the  Spit- 
fire, on  a  former  voyage,  carried  a  cargo  of  slaves  from  Bio  Pongo 
to  Cuba* 

This  was  objected  to,  on  the  ground  that  Flowery  had  no  con- 
/nection  therewith.  The  district  attorney  thereupon  stated,  that 
he  should  introduce  evidence  that  Flowery  had  knowledge  of  such 
former  voyage.  It  is  now  insisted  that  such  evidence  was  not 
subsequently  introduced,  and  that  the  testimony  objected  to 
should  not  have  been  admitted,  upon  the  statement  of  the  district 
attorney. 

It  is  conceded  to  be  the  practice,  in  civil  cases,  to  admit  evi- 
dence under  such  circumstances ;  but  it  is  urged  that  it  ought  to 
be  otherwise  in  criminal  cases.  We  know  of  no  such  distinction. 
The  practice  and  the  principle,  are  the  same  in  both.  Where  a 
chain  of  testimony  is  proposed,  the  links  of  which,  unconnected, 
would  be  irrelevant,  counsel  must  be  allowed  to  begin  somewhere, 
upon  the  expectation  that  the  other  links  are  to  be  afterwards 
supplied,  and  for  this  the  court  rely  upon  the  statement  of  coun- 
sel, professional  honor  being  a  guaranty  against  abuse.  But  the 
order  in  which  such  evidence  shall  be  introduced,  is  under  the 
control  of  the  court,  who  may  direct  the  counsel  to  begin  at  any 
part  of  the  proposed  chain  of  evidence,  as  the  purposes  of  justice 
may  seem  to  require. 

It  is  urged,  that  the  court,  after  the  evidence  was  closed,  should 
have  instructed  the  jury  to  lay  this  testimony  out  of  the  case. 

In  the  first  place,  no  such  instruction  was  requested ;  and  in 
the  next,  the  evidence,  subsequently  introduced,  justified  tho 
statement  of  the  district  attorney,  upon  which  it  was  originally 
admitted,  and  rendered  it  proper  to  be  submitted  to  the  final  con- 
sideration of  the  jury.  The  evidence  tended  to  show,  that  the 
Spitfire  was  a  schooner  of  about  ninety-nine  tons  burden,  built 
at  Baltimore  in  the  year  1841,  and  there  registered  in  1842,  by 
the  name  of  Gaballera,  as  the  property  of  one  Gordon ;  that  sub- 
sequently she  was  in  the  Bio  Pongo,  under  his  command,  whero 
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a  bill  of  sale  of  her  was  made  to  one  Peter  Faber,  who  had  a 
slave  factory  on  that  river,  from  which,  under  the  command  of 
Gordon,  she  carried  a  cargo  of  slaves  to  Cuba,  and  there  landed 
them,  and  immediately  Gordon  delivered  up  the  schooner  to  some 
Spaniards. 

This  was  supposed  to  be  about  the  month  of  May,  1843.  The 
name  of  Gaballera  was  erased  from  her  counter,  when  she  took  on 
board  the  slaves.  The  next  that  we  hear  of  her,  is  in  September 
of  the  same  year,  when  she  was  at  Havana,  under  the  command 
of  Flowery,  by  the  name  of  the  Spitfire,  bound,  as  the  shipping- 
articles  state,  on  a  voyage  to  Key  West,  New  Orleans,  and  back 
to  Havana.  She  proceeded  on  this  voyage,  with  one  John  Scosure 
on  board,  as  a  passenger.  On  her  arrival  at  New  Orleans,  she 
was  stated,  in  the  shipping  list,  to  be  for  sale,  but  was  carried  to 
the  opposite  side  of  the  river,  where  she  lay  for  several  weeks, 
undergoing  extensive  repairs ;  both  masts  were  taken  out,  and 
new  ones  put  in ;  she  was  coppered,  painted,  and  some  new  sails 
aBd  rigging  fumished.  Afterwards,  a  biU  of  sale  was  made,  pur- 
porting  to  be  from  one  Falker,  of  Key  West,  by  one  Anquera,  as 
his  attorney  at  New  Orleans,  to  Peter  Flowery,  in  consideration  of 
$7500 ;  and  a  charter-party  was  made  between  Flowery  and  Scosure, 
for  a  voyage  from  New  Orleans  to  Havana,  and  thence  to  the  Rio 
Pongo,  for  which  Scosure  was  to  pay  $5000.  The  vessel  could  not  be 
registered  as  American,  because  she  had  been  owned  by  foreigners. 
The  bill  of  sale  and  charter-party  appear  to  have  been  executed  at 
New  Orleans,  on  the  20th  and  25th  days  of  November,  1844,  and 
she  sailed  from  New  Orleans  on  the  26th,  for  Havana,  with  Sco* 
sore  on  board  as  a  passenger,  and  thence  proceeded  to  Fabers' 
factory,  on  the  Rio  Pongo,  where  she  was  seized. 

There  was  testimony  that  she  was  originally  constructed  with 
eight  places  for  sweeps,  quarter-houses,  and  a  trunk  on  deck,  ex- 
tending partly  over  the  main  hold,  and  partly  over  the  cabin,  with 
holes  in  the  sides,  nine  by  twelve  inches,  for  ventilation^  and  that 
in  a  former  voyage  there  had  been  a  bulk-head  in  the  hold,  to 
divide  the  male  from  the  female  slaves.  There  was  also  evi- 
dence, tending  to  show  that  the  name,  Cabellera,  had  been  painted 
in  black  letters  on  the  taffirail,  and  that  Flowery,  while  at  New 
Orleans,  caused  them  to  be  painted  over,  so  as  to  conceal  them. 
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The  question  is  not,  whether  all  this  proves  that  Flowery  knew 
of  the  former  voyage,  but  whether  there  is  anything  to  be  sub- 
mitted to  a  jury  on  that  point ;  and  in  our  opinion  there  is. 

Flowery  resides  in  New  York,  and  formerly  commanded  a  vessel 
running  between  that  place  and  Havana.  Not  long  after  the  ter- 
mination  of  the  first  voyage,  he  is  found  in  command  of  the  Spitfire, 
at  Havana.  When,  and  under  what  circumstances,  did  he  become 
connected  with  this  vessel,  owned  by  foreigners  ?  Were  there  not 
indications  of  the  business  in  which  she  had  been  engaged ;  the 
marks  of  the  bulk-head  in  the  hold,  quarter-houses^  row-locks,  and 
especially  the  trunk  on  deck,  peculiarly  adapted  to  the  slave  trade, 
and  to  no  other  ?  Again,  upon  her  arrival  at  New  Orleans,  why 
were  such  extensive  repairs  made  upon  a  vessel,  then  only  between 
two  and  three  years  old  ?  If  the  purpose  was  to  change  her  ap- 
pearance, so  that  she  should  not  be  recognized  on  her  reappear- 
ance on  the  African  coast,  we  see  a  sufficient  reason  for  the  new 
masts,  new  sails,  and  new  paint.  The  importance  of  disguising 
her  will  be  better  appreciated,  when  it  is  recollected  that  her 
seizure  was  owing  to  her  being  recognized  by  Turner,  who,  having 
been  mate  on  her  former  voyage,  discovered  her  identity,  not- 
withstanding the  change  she  had  undergone.  Again,  Flowery 
says  that  he  became  the  purchaser  of  this  vessel,  at  New  Orleans, 
and  gave  the  extraordinary  price  of  87500.  Would  he  have 
done  this,  without  any  inquiry  into  her  previous  history  ?  And 
especially,  would  he  have  taken  a  bill  of  sale,  declaring  that 
she  could  not  have  the  privileges  of  an  American  vessel,  be- 
cause she  had  beep  owned  by  a  foreigner,  without  investiga- 
tion ?  And  further  still,  there  was  evidence  that  he  not  only 
knew  of  her  former  name,  Cabellera,  but  had  himself  caused  it 
to  be  painted  over  and  concealed.  Upon  the  last  point,  there 
was,  indeed,  rebutting  evidence  of  great  force ;  but  of  the  efiiBct 
of  the  whole,  it  was  the  province  of  the  jury  to  judge. 

It  is  further  urged  by  the  learned  coimsel,  that  if  Flowery 
knew  of  the  former  voyage,  it  has  no  legitimate  bearing  upon  the 
question,  whether  this  was  a  slave  voyage  or  not,  and  is,  there- 
fore, irrelevant. 

We  are  to  bear  in  mind  that  there  were  two  propositions  to  be 
maintained  by  the  government,  both  of  which  were  denied  by  the 
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defendant ;  first,  that  this  was  a  slave  voyage,  and,  second,  that 
he  had  knowledge  of,  and  intended  to  employ  the  vessel  in  it, 
when  he  sailed  from  New  Orleans.  One  question  was,  whether 
the  sale  to  Flowery  was  real,  or  colorable.  If  Flowery  knew 
that  she  had  been  engaged  in  the  slave  trade,  and  liable  to  for- 
feiture, would  he,  bona  fide^  have  purchased  her,  and  paid  the  ex- 
orbitant price  of  $7500  ?  The  knowledge  of  the  former  voyage 
tended  to  show  that  this  sale  was  fictitious,  and  in  this,  as  well  as 
in  other  respects,  went  to  the  question  of  Bcienter  and  intent. 

The  second  ground  upon  which  a  new  trial  is  asked,  is  the  tes- 
timony of  one  Smith,  as  to  a  conversation  at  Faber's  factory  be- 
tween Faber  and  a  Spaniard  and  a  Frenchman,  who  went  from 
Havana  in  the  Spitfire.  To  this  it  is  sufficient  to  say,  that  the 
evidence  was  not  objected  to;  and  although  we  are  of  opinion 
that  the  testimony  as  to  conversations  between  the  Spaniard, 
Frenchman,  and  Flowery,  on  the  outward  passage,  and  the  part 
acted  by  them  would,  under  all  the  circumstances  in  evidence  in 
the  case,  have  been  sufficient  to  have  authorized  its  introduction, 
if  it  had  been  resisted,  we  do  not  think  it  necessary  to  dwell 
upon  it. 

The  third  ground  is,  that  the  district  attorney  was  permitted 
to  ask,  in  what  the  property  of  Scosure  was  reputed  to  consist. 

The  facts  are  as  follows :  One  McLellan,  a  witness  for  the  de- 
fendant, after  testifying  that  he  knew  Scosure,  and  that  he  resided 
at  Havana,  was  asked  by  the  counsel  for  the  defendant  whether 
Scosure  was  a  man  of  property  ?  To  which  the  witness  answered 
that  he  was  reputed  to  be  a  man  of  large  property ;  that  he  was 
reputed  to  own  property  to  the  amount  of  three  or  four  hundred 
thousand  dollars.  The  defendant's  counsel  then  asked  him  whether 
Scosure  was  reputed  to  own  property  in  this  country ;  to  which 
the  witness  answered  that  he  was,  to  the  amount  of  a  hundred 
thousand  dollars. 

The  district  attorney,  in  cross-examination,  asked  the  witness 
in  what  the  property  of  Scosure  consisted ;  to  which  he  replied, 
that  he  did  not  know.  He  then  asked  in  what  it  was  reputed  to 
consist.  This  question  was  objected  to.  The  court  ruled  that  it 
might  be  put,  in  reference  to  the  property  of  which  the  witness,  in 
his  direct  examination,  had  testified  that  Scosure  was  reputed  to 
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be  the  owner.  The  district  attorney  then  asked,  whether  Scosnre 
was  reputed  to  be  the  owner  of  cargoes  of  vessels.  The  witness 
inquired  whether  he  was  bound  to  answer.  The  defendant's 
counsel  objected  to  the  question,  and  it  was  not  pressed. 

The  question  put  by  the  district  attorney  was  proper,  in  order 
to  test  the  correctness  of  the  original  statement  made  by  the  wit- 
ness, and  is  clearly  within  the  established  principles  and  practice, 
of  cross-examination. 

The  two  following  grounds  are,  that  the  district  attorney  was 
permitted  to  argue  to  the  jury  that  Scosure  had  been  previously 
engaged  in  the  slave  trade,  and  that  certain  passports  found  on 
board  the  Spitfire,  were  obtained  for  the  purpose  of  protecting 
her  against  seizure.  The  objection  is  merely  that  counsel  was 
allowed  too  great  latitude  in  arguing,  as  to  the  inferences  to  be 
drawn  from  the  evidence.  If  this  were  so,  we  should  not,  for 
that  reason  alone,  disturb  a  verdict,  rendered  upon  ample  testi- 
mony, and  with  which  the  judge  who  presided  at  the  trial,  is  en- 
tirely satisfied. 

The  course  of  argument'to  be  allowed,  must  rest  in  some  degree^ 
at  least,  upon  the  judicial  discretion  of  the  court.  A  line  of 
argument,  clearly  unfounded  or  irrelevant,  would  not  be  per- 
mitted. But  there  are  many  cases,  and  especially  those  which 
are  voluminous  and  complicated,  in  which  it  may  well  be  pre- 
sumed that  counsel  perceive  bearings  and  applications  of  evidence^ 
which  are  not  at  once  apparent  to  the  court ;  and  when  it  is  made 
a  question  whether  the  evidence  tends  to  a  certain  conclusion, 
the  views  of  counsel,  in  other  words,  his  argument,  must  be 
leard,  before  the  court  can  be  called  upon  to  decide.  This  will 
be  in  the  presence  of  the  jnry,  and  it  will  not  generally  be  mate- 
rial, whether  it  be  in  form  addressed  to  them,  or  to  the  court ;  but 
it  will  conduce  to  the  convenience  and  despatch  of  business,  that 
the  argtmient  should  at  once  be  addressed  to  the  jury,  and  the 
court  afterwards  should  give  such  instructions  as  they  may  deem 
proper. 

But  we  think  there  was  some  evidence,  slight  perhaps,  but  still 
something  before  the  jury,  from  which  counsel  might  well  be  per- 
mitted to  argue  that  Scosure  had  been  engaged  in  the  slave  trade. 
But  it  has  been  urged  that,  if  this  fact  were  established,  it  would 
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be  immaterial  and  irrelevant.  We  do  not  think  so.  The  defend- 
ant gave  evidence  that  there  was  such  a  person  as  Scosure^  pos- 
sessing great  wealth,  in  order  to  repel  the  suggestion  that  the 
charter-part  J  was  fictitious.  Suppose  they  had  been  able  to  show 
that  his  business  was  a  regular  and  legal  course  of  trade  between 
Havana  and  the  Rio  Pongo,  would  it  not  have  been  admissible,  at 
least  on  the  question  of  the  scienter  and  intent  of  Flowery  ?  And 
on  the  other  hand,  if  the  government  could  show  that  his  business 
was  the  slave  trade,  between  Havana  and  the  Bio  Pongo,  it  would 
be  competent  evidence  to  the  same  point. 

As  to  the  passports,  it  was  contended,  in  behalf  of  the  defend- 
ant, that  they  were  perfectly  innocent  papers,  intended  merely 
for  the  personal  protection  of  the  individuals.  On  the  other 
hand,  it  was  insisted  that  the  persons  named  in  them,  were  not 
mere  passengers,  and  that  the  passports  were  designed  to  conceal 
their  true  character,  and  prevent  suspicions,  if  boarded  by  an 
American  or  English  man  of  war,  before  reaching  the  Gape  de 
Yerds.  That  one  of  them  was  not  a  passenger,  is  certain ;  he 
was  shipped  as,  and  performed  the  duties  of  cabin-boy,  through- 
out the  voyage.  The  other  two,  a  Spaniard  and  a  Frenchman^ 
performed  most  of  the  duties  of  mate,  there  being  no  person,  ixk 
the  shipping-articles,  holding  that  station ;  they  regularly  stood 
watch,  took  observations,  kept  the  run  of  the  vessel,  and  marked 
her  course,  one  on  a  French,  and  the  other  on  a  Spanish  chart ; 
and  had  books  of  navigation,  in  the  French  and  Spanish  languages, 
respectively.  After  arriving  on  the  African  coast,  on  seeing  a 
British  steamer,  the  Spaniard  concealed  certain  papers  and 
money,  and  the  Frenchman,  being  in  the  boat,  threw  overboard  a 
flag,  appearing  to  be  Spanish,  declaring  that,  if  the  English  found 
that,  they  would  seize  the  vessel.  On  arriving  in  the  Bio  Pongo, 
both  these  persons  went  to  Faber's  slave  factory,  lived  in  his 
house,  and  were  heard  bargaining  with  him  for  a  cargo  of  slaves* 
There  was  testimony  that  these  two  persons  and  Flowery,  on  the 
outward  passage,  had  frequent  conversations,  in  which  they  spoke 
of  the  voyage  as  a  slave  voyage ;  and  of  the  amount  they  should 
make,  if  they  succeeded  in  carrying  a  cargo  of  slaves  to  Cuba, 
All  the  passports  were  for  persons  going  from  Havana  to  the 
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Cape  de  Y erds,  for  which  the  Spitfire  was  cleared ;  yet  she  passed 
in  sight  of  those  islands,  without  toaching. 

We  think  this  not  only  competent,  but  strong  evidence,  that  the 
ostensible,  was  not  the  real  purpose  for  which  those  passports 
were  obtained;  that  the  Spaniard  and  Frenchman,  and  the 
Spanish  cabin  boy,  were  represented  as  passengers,  to  prevent 
the  suspicions  that  might  arise,  if  they  appeared  to  be  a  part  of 
the  crew  of  an  American  vessel ;  and  that  the  district  attorney 
had  a  right  so  to  argue. 

The  last  objection,  rests  on  the  supposition  that  there  were  two 
Circuit  Courts,  holden  separately,  by  the  two  judges,  at  the  same 
time.  This  is  a  mistake.  Flowery  was  tried  at  the  regular  term 
holden  by  the  district  judge,  by  adjournment,  in  the  usual  man- 
ner, from  day  to  day,  in  the  court  room.  In  the  meantime  the 
judge  of  the  Supreme  Court  was,  by  agreement  of  parties,  hearing 
a  cause  in  another  room.  This  was  not  intended  to  be  a  Circuit 
Court.  No  judgment  or  decree  was  passed.  Had  the  result  of 
the  hearing  called  for  any,  it  might  have  been,  by  consent  of 
parties,  afterwards  entered  in  court.  Upon  this  statement  of  the 
facts,  the  counsel,  upon  a  suggestion  from  the  bench,  have  for- 
borne to  press  the  objection ;  and  we  have  no  occasion  to  consider 
whether  it  be  competent  for  the  two  judges  to  hold  the  circuit 
courts,  in  different  rooms,  at  the  same  time,  or  not. 

M.  RanUml,  Jr.,  District  Attorney,  for  the  United  States. 

J.  P.  Bogers  ^  P.  W,  Chandlery  for  the  defendant. 
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Where  there  was  a  ooIliBion,  In  the  night  time,  and  a  ory  that  the  yessel  was  sinking, 
and  a  seaman  jumped  from  his  own  ressel  to  the  other  vessel  for  safety,  and  afterwards 
endeavored  to  rcjjoin  his  own,  without  success :  Held,  that  he  had  not  incurred  a  for- 
feiture of  wages. 

Wages  were  allowed  up  to  the  time  of  leaving  his  own  vesseL 

This  was  a  libel  for  wages  promoted  by  Hanson,  a  seaman  on 
board  of  the  ship  Sumatra,  against  the  owner. 

Sprague,  J. — It  is  insisted  that  the  libellant  has  forfeited  all 
wages,  by  abandoning  the  ship.  It  is  likened  to  the  case  of  the 
mariners  leaving  a  wreck,  which  becoming  derelict,  is  afterwards 
saved  by  other  hands.     The  Elizabeth  ^  Jane^  Ware,  41. 

There  is  some  force  in  the  analogy,  but  it  is  not  close  enough 
to  control  the  present  case.  The  act  of  the  libeUant,  in  leaving 
the  Sumatra,  was  not  one  of  deliberation,  but  a  sudden  impulse, 
from  the  instinct  of  self  preservation.  In  the  night  time,  at  sea, 
the  Sumatra  came  in  sudden  collision  with  a  much  larger  ship ;  the 
wind  being  strong,  and  the  waves  high.  There  was  a  cry  that  the 
ship  was  sinking,  and  the  libellant  and  two  others  jumped  aboard 
the  colliding  vessel,  a  Dutch  ship,  which  immediately  separated 
from  the  Sumatra.  These  seamen  did  all  in  their  power  to  return 
to  their  ship.  At  their  request,  the  captain  of  the  Dutch  vessel 
lay  by  all  night,  and  went  out  of  his  course  the  next  day,  in  order 
to  put  them  on  board  the  Sumatra,  but  she,  although  to  windward, 
and  seeing  the  Dutch  vessel  with  her  colors  indicating  a  desire  to 
speak,  did  not  run  down  to  her,  or  make  any  attempt  to  hold  com- 
munication with  her.  It  was  impracticable  for  the  Dutch  vessel 
to  approach  the  Sumatra.  And  after  lying  by  another  night,  and 
finding  it  impossible  in  the  morning,  to  distinguish  the  Sumatra 
from  other  vessels  then  in  sight,  she  continued  her  voyage.  The 
libellant  having  only  jumped  from  his  ship  to  save  his  life,  in  a  mo- 
ment of  sudden  alarm,  for  which  there  was  sufficient  cause,  and  hav- 
ing used  every  effort  to  return,  it  is  not  a  case  of  forfeiture  of  wages. 

The  next  question  is,  up  to  what  time  wages  shall  be  allowed  7 
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Upon  this  question  I  have  had  some  doubts.  If  it  were  satisfac- 
torily proved,  that  the  Sumatra  might  have  run  down  to  the  Dutch 
ship,  and  taken  these  men  on  board,  but  voluntarily  declined,  I 
should  not  hesitate  to  give  to  the  libellant  all  that  he  asks,  viz., 
wages  until  his  return  to  the  United  States.  But  it  is  in  proof, 
that  the  sea  was  so  rough  that  a  small  boat  would  not  live,  that  the 
Sumatra  had  lost  several  dead-eyes,  and  lanyardii,  and  that  one  of 
the  masts,  at  least,  was  left  without  the  support  of  shrouds  on  one 
side ;  that  she  was  near  the  Cape  of  Good  Hope,  where  tempestu- 
ous weather  might  be  expected,  and  that  all  hands  were  required 
to  repair  the  damages,  so  as  immediately  to  give  security  to  the 
masts.  Under  these  circumstances,  although  it  would  seem  from 
the  conduct  of  the  Dutch  ship,  that  she  thought  that  these  men 
might  be  put  on  board  the  Sumatra,  I  think  that  the  captain  of 
the  latter  vessel  must  be  allowed  to  exercise  his  own  judgment, 
and  that  it  cannot  be  safely  said,  that  he  voluntarily  refused  to 
take  practicable  measures  to  aid  the  seamen  in  returning  to  his 
ship.  Where  seamen  have  been  discharged  aboard,  either  wrong- 
fully or  from  necessity,  or  from  sale  of  the  vessel  for  innavigability, 
wages  have  been  allowed  in  some  cases,  until  the  end  of  the  voyage, 
and  in  others  until  the  return  of  the  seaman,  deducting  what  he 
may  have  earned,  or  allowing  his  expenses,  as  the  case  may  be. 

In  case  of  capture  of  a  neutral  vessel,  and  a  seaman's  being 
taken  from  her,  and  the  vessel  afterwards  released  and  complet- 
ing her  voyage,  wages  have  been  allowed  for  the  voyage,  if  the 
seamen  have  been  prevented  from  rejoining  the  vessel,  without 
fault  on  their  part. 

In  case  of  impressment.  Judge  Peters  allowed  wages  only  to  the 
time  of  the  impressment.  The  distinction  between  this,  and  that 
of  taking  seamen  from  a  neutral  vessel,  in  case  of  capture,  is  not 
satisfactory.     The  Brig  Rose^  1  Pet.  Ad.  132. 

In  case  of  death,  there  has  been  some  diversity  of  opinion  and 
practice,  elsewhere,  on  the  question  whether  wages  should  be  paid 
to  the  end  of  the  voyage,  or  only  to  the  time  of  the  death. 

In  this  district,  the  settled  practice  is,  to  allow  wages  only  to 
the  time  of  the  death. 

I  shall  follow  the  decisions  in  cases  of  death  and  impressment^ 
rather  than  those  in  case  of  a  sale  for  innavigability,  or  a  seaman 
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being  taken  from  a  captured  neutral  vessel.  In  the  last,  the  doc* 
trine  was  not  established  without  a  struggle,  and  against  names 
of  high  authority. 

And  where  the  discharge  has  been  occasioned  by  innavigability, 
there  was  something  of  obligation  on  the  part  of  the  owners,  to 
furnish  a  ship  sufficient  for  the  voyage,  contracted  for  by  the  sea- 
men ;  and  policy  requires  that  they  should  not  have  the  inducement 
to  violate  it,  which  even  a  release  from  the  payment  of  wages 
might  in  some  cases  present. 

In  the  present  case,  although  no  blame  is  attached  to  the  libel- 
lant  for  leaving  the  Sumatra,  and  he  used  every  eflfort  to  return, 
yet  he  was  separated  from  her  by  his  own  act,  which  public  policy 
requires  should  not  be  encouraged ;  and  if  any  distinction  is  to  be 
made  between  this  case,  and  that  of  a  forcible  impressment,  it 
would  be  against  the  libellant.  Ourtis's  Merchant  Seamen,  pp. 
278, 279,  291,  293, 299, 800, 801,  804, 829,  and  cases  there  cited. 
Wages  allowed  up  to  the  time  of  leaving  the  Sumatra. 

Decree  for  the  libellant,  $75.17  and  costs. 

JE.  ^  0-.  A.  Smithy  for  the  libellant. 

E.  BlakCj  for  the  respondent. 


November,  1845. 

United  States  v.  Colby. 

The  master  of  a  ship,  at  tea,  is  justified  in  luing  a  deadly  weapon,  to  reduce  a  seaman 
to  obedienoe^  only  in  oases  of  neoessity. 

The  eircomstanoes  of  each  case  must  determine  whether  such  necessity  exists. 

Among  these  are,  the  situation  of  the  ship,  and  the  manifestation  of  a  friendly  or  hostile 
disposition,  on  the  part  of  the  orew. 

If  the  cireumstanees  are  such  as  to  induce  a  master  of  ordinary  firmness  and  discretion, 
in  the  exercise  of  an  honest  judgment,  to  believe  the  danger  to  be  imminent,  and  to 
require  the  use  of  a  dangerous  weapon,  to  reduce  to  obedience  a  seaman  in  open  mutiny, 
with  deadly  weapons  in  bis  hand,  and  therewith  threatening  the  lives  of  the  officers, 
and  the  master  should  make  use  of  a  deadly  weapon  from  good  motives,  he  will  be 
justified  in  so  doing,  although  subsequent  events  make  it  appear  that  less  severe  and 
dangerous  measures  might  have  answered  the  purpose. 

Indictment  for  an  assault  with  a  pistol,  upon  one  Fuller,  a 
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seaman.  The  evidence  was  somewhat  contradictory,  but  the  main 
facts  appeared  to  be  as  follows ; — Upon  a  late  Toyage  of  the  ship, 
under  the  command  of  the  defendant,  Fuller,  a  seaman,  was  en- 
gaged in  mending  a  sail,  under  the  direction  of  the  captain,  on  the 
quarter  deck,  when  Fuller  made  some  reply  to  Captain  Colby, 
which  the  latter  deemed  insolent,  and  thereupon  reminded  Fuller 
that  he  must  give  him  no  insolent  answers.  Fuller  replied,  '^  I 
give  you  no  more  insolence  than  you  give  me."  The  captain 
struck  Fuller  with  his  hand.  Fuller  immediately  seized  his 
sheath  knife,  which  lay  by  his  side,  and  threatened  to  stab  the 
captain;  the  latter  thereupon  called  to  his  mate  to  secure  the 
man.  The  first  and  second  mate  came  to  the  assistance  of  the 
captain,  and  were  met  by  Fuller,  who  made  two  dangerous  passes 
at  each  with  his  knife,  threatening  to  run  them  through,  if  they 
approached  him.  The  defendant  ordered  his  mate  to  knock  Ful- 
ler down  with  a  capstan  bar,  if  he  could  not  otherwise  disarm  him. 
Fuller  thereupon  retreated  to  the  forward  part  of  the  ship,  and 
seizing  the  cook's  axe,  placed  himself  underneath  a  boat,  which, 
was  raised,  upside  down,  and  supported  athwart  ships,  about  seven 
feet  from  him,  and  swore  he  would  cut  down  the  first  man  that 
came  near  him.  There  was  evidence  tending  to  show  that  some 
of  the  crew  were  inclined  to  render  assistance  to  Fuller.  Fuller 
was  repeatedly  ordered  by  the  captain  and  officers  to  put  down  his 
axe  and  knife,  and  go  to  his  duty,  but  refused  with  an  oath.  The 
officers  all  testified  that,  from  his  appearance  and  manner,  they 
were  afraid  to  approach  him,  or  attempt  to  disarm  him ;  that,  in 
their  opinion,  it  would  have  been  dangerous  for  any  one  so  to  do. 
The  captain  then  went  to  the  cabin,  loaded  his  pistol  with  shot, 
came  forward  where  Fuller  was,  and  twice  or  three  times  ordered 
him  to  lay  down  his  axe  and  go  to  his  duty,  or  he,  the  captain, 
would  fire  upon  him.  This,  each  time.  Fuller,  with  an  oath,  re- 
fused to  do.  The  captain  thereupon  fired,  and  the  shot  took 
efiect  in  the  face  and  head  of  Fuller,  by  which  he  lost  one  eye, 
and  the  other,  at  the  time  of  the  trial,  was  much  affected.  It  ap- 
peared, also,  that  the  man  at  the  wheel  left  his  station,  and  that 
the  ship,  during  the  afiray,  caught  aback.  The  case  was  sub- 
mitted to  the  jury  without  argument. 

Spkagub,  J.,  charged  the  jury  to  the  following  effect: — The 
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law,  gives  to  a  captain  of  a  ship,  at  sea,  a  power  entirely  un- 
known on  land,  ont  of  the  military  service,  and  places  him  in  a 
sitnation,  in  respect  to  those  under  his  control,  quite  different  from 
that  of  a  master  towards  his  servant  or  apprentice,  or  that  of  an 
employer  towards  those  employed  by  him.  This  authority  is 
conferred  for  the  preservation  of  the  lives  and  property  committed 
to  his  care,  and  is  often  as  essential  to  the  safety  of  the  crew,  as 
of  the  officers  and  ship.  Hence  the  law  has  ever  required  of 
the  seaman  prompt  and  respectful  obedience  to  all  lawful  orders  of 
the  captain.  Even  though  the  captain  be  in  the  wrong,  or  gives  his 
orders  in  a  harsh  and  insolent  manner,  or  punishes  without  suffi- 
cient cause,  still  the  seaman,  while  at  sea^  must  submit  to  the 
wrong,  and  wait  for  redress  till  his  return  to  port,  rather  than 
resort  to  violence,  unless  the  wrong  threatened  to  be  done  will 
work  an  irreparable  injury.  A  seaman  is  not  bound  to  submit  to 
a  permanent  injury,  for  which  no  adequate  redress  can  be  given, 
such  as  the  loss  of  a  limb,  an  eye,  or  any  enormous  bodily  harm, 
before  resisting  his  superior  officer ;  for  the  courts  cannot  afford 
complete  redress  for  such  wrongs.  If  the  wrong  threatened  or 
done  is  such  that  it  can  wait  for  redress,  the  seaman  is  bound  to 
wait,  and  will  not  be  excused  in  forcible  resistance  to  official 
authority.  For  the  use  of  this  unusual  power,  the  captain  is 
amenable  to  the  law ;  and  for  all  abuse  of  it,  whereby  a  seaman 
suffers,  a  remedy  is  provided  upon  his  return  to  his  country.  In 
the  case  at  bar,  a  dangerous  weapon  was  used  by  the  captain, 
whereby  a  lasting  injury  was  done  to  a  seaman.  And  the  rule  of 
law  is,  that  no  officer  is  authorized  to  use  such  a  weapon,  unless  in 
case  of  necessity.  This  alone  will  be  a  justification.  In  the  pre- 
sent case,  the  defence  is  distinctly  placed  on  that  ground.  It  is 
obvious,  that  the  circumstances  of  each  case  must  determine  the 
question  of  necessity.  The  captain  must  not  use  a  deadly  weapon 
from  anger,  from  pride  of  authority,  or  from  passion,  nor  upon 
any  occasion,  when  the  circumstances  are  such  that  he  can  safely 
wait  for  the  passion  of  the  seaman  to  subside,  and  reason  to  re- 
sume its  control,  so  that  he  may  be  able  to  induce,  or  compel,  the 
mutinous  person  to  return  to  his  duty,  by  the  use  of  milder  means. 
It  must  be  remembered,  however,  that  the  captain  is  to  judge  of 
his  duty  (xt  once^  with  no  time  to  wait  and  nicely  weigh  probabili- 
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ties,  and  oftentimes  with  no  time  at  all  for  deliberation  or  coimsel. 
He  cannot  stop  to  inqnire  into  suspicious  circumstances,  nor  can 
he,  at  all  times,  be  confident  of  the  obedient  dispositions  of  his 
men.  The  officers  are  generally  the  weaker  party,  and  hence  it 
becomes  necessary  for  the  captain  to  quell  a  mutinous  disposition, 
before  it  has  spread  so  far,  as  to  be  beyond  his  control.  Henoe 
the  rule  of  law  is,  that  if  the  captain,  acting  as  a  man  of  ordinary 
firmness,  in  the  exercise  of  a  sound  discretion,  and  judging  hon- 
estly from  the  circumstances,  as  they  appeared  to  him  at  the  time, 
did  sincerely  believe  that  the  danger  was  imminent,  and  did  require 
the  use  of  a  dangerous  weapon  to  reduce  to  obedience  a  seaman 
actually  in  mutiny,  and  made  use  of  such  a  weapon  from  honest 
motives,  then  he  is  justified  in  so  doing,  although  subsequent  events 
should  make  it  appear,  that  less  severe  and  dangerous  measures 
might,  perhaps,  have  accomplished  the  purpose.  In  such  cases  it 
becomes  important  to  inquire,  what  was  the  situation  of  the  ship, 
and  what  were  the  indications  on  the  part  of  the  crew.  If  the 
captain  saw  his  men  hastening  to  the  assistance  of  his  officers,  and 
manifesting  a  disposition  to  reduce  the  mutinous  person  to  obedi- 
ence, it  would  be  a  circumstance  to  show,  that  the  use  of  a  deadly 
weapon  might  not  be  required.  If  the  crew  left  their  stations, 
without  openly  manifesting  such  a  disposition,  even  though  they 
made  no  attempt  to  assist  or  encourage  the  mutinous  person,  still 
the  captain  might  honestly  regard  that  as  a  suspicious  circum- 
stance ;  because  a  seaman,  in  time  of  difficulty  between  the  officers 
and  any  of  the  men,  ought  not  to  leave  his  station  unbidden,  unless 
he  intends  to  render  active  assistance  to  the  officers.  In  the  case 
at  bar,  several  of  the  men  left  their  stations,  and  hurried  towards 
the  scene.  And  though  they  might  have  done  so  from  honest 
motives,  still  the  captain,  at  that  moment,  had  the  right  to  judge, 
from  appearances,  whether  or  not  they  came  with  hostile  designs. 
A  very  important  circumstance  was,  that  the  man  at  the  wheel  left 
his  station,  and  the  ship  caught  aback,  and  lay  at  the  mercy  of 
the  waves.  One  other  man,  also,  openly  encouraged  the  mutineer, 
who  was  resisting  the  authority  of  the  officers,  armed  with  a  dan- 
gerous weapon.  There  was  some  evidence  tending  to  show,  that 
at  the  commencement  of  the  matter,  an  order  had  been  given  to 
seize  Fuller  up,  and  that  it  was  in  resistance  of  this  order  that  he 
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seized  the  axe,  to  prevent  its  execution.  It  is  well  known  that 
this  order  precedes,  and  is  nsuallj  preparatory  to,  the  infliction  of 
corporal  punishment.  Still  it  is  not  always  inflicted,  although  the 
man  is  actually  made  fast  to  the  rigging.  Often  he  is  released 
upon  his  promise  of  obedience,  after  he  has  been  admonished  by 
the  seizing  up,  that  he  is  in  the  power  of  the  officers.  This  order, 
therefore,  would  not  justify  Fuller  in  using  a  dangerous  weapon. 

If  the  jury,  then,  believe  that  Fuller  was  brandishing  a  deadly 
weapon,  and  threatening  the  officers  with  it,  and  that  there  were 
indications  that  others  of  the  crew  were  about  to  cooperate  with 
him,  and  that  all  the  circumstances  were  such  as  to  induce  a  cap- 
tain of  ordinary  firmness  and  discretion,  to  believe  that  the  use  of 
a  pistol  was  necessary  to  suppress  a  mutiny,  and  that  the  captain 
in  this  instance  did  so  believe,  then  the  defendant  at  the  bar  would 
be  justified;  but,  if  no  such  necessity,  or  apparent  necessity, 
existed,  then  he  would  not  be  justified. 

The  jury  returned  a  verdict  of  not  guilty. 

M>  Rantoulj  Jr.,  District  Attorney,  for  the  United  States. 

Q:  T.  Bigehw  ^  M.  S.  Clarke^  for  the  defendant. 


See  Roberts  y.  Eldridge,  ante,  p.  54 ;  United  States  v.  Luntf  and  United  States 
T.  Borden,  post. 


February y  1846. 

Perkins  v.  Hill. 

Where  a  Teesel  was  chartered  at  $400  a  monthi  for  a  voyage  from  Boston  to  Ouha  and 
back,  payable  in  three  days  after  her  retarn,  and  a  person  other  than  the  charterer 
shipped  a  part  of  the  ontward  cargo,  and  tools  a  bill  of  lading,  signed  by  the  master, 
in  the  nsnal  form,  adding,  **  as  per  charter-party," — the  master  being  ignorant  of  any 
arrangement  between  the  shipper  and  the  charterer, — h4ld,  that  the  shipper  was  liable 
to  pay  a  reasonable  freight  for  his  goods,  in  three  days  after  the  return  of  the  vessel. 

This  was  a  libel  in  personam,  promoted  by  G-eorge  Perkins,  Jr., 
claiming  freight  for  certain  merchandize  belonging  to  the  respond- 
ents, on  a  voyage  from  Boston  to  Havana,  on  board  the  schooner 
Austin,  of  which  the  libellant  was  master  and  part  owner. 
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It  appeared  that  the  Austin  was  chartered  at  $400  a  month  hj 
one  Joseph  Green,  for  a  voyage  to  Cuba  and  back,  payable  in 
three  days  after  her  return ;  that  he  and  the  respondent,  Hill, 
put  a  cargo  on  board ;  that  this  cargo  was  consigned  to  EUll's  con- 
signee in  Havana,  and  that  a  bill  of  lading  was  signed  by  Perkins 
to  Hill,  declaring  freight  payable  ^'as  per  charter-party;*'  and 
making  all  freights  due,  on,  the  voyage  home,  payable  to  the 
master,  on  account  of  the  amount  due  from  Green  on  the  charter- 
party.  The  goods,  on  arrival  in  Boston,  were  delivered  to,  and 
received  by  the  respondent. 

Spragub,  J. — The  question  is,  whether  the  owixers  of  this 
vessel  can  hold  the  respondent,  Hill,  personally  liable  for  the 
freight  of  the  goods  shipped  by  him,  or  whether  they  are  to  look 
to  the  charterer  alone  ? 

Perkins  and  his  associates,  undoubtedly  continued  the  owners 
for  the  voyage.  The  Volunteer^  1  Sumner,  651.  Green,  the 
charterer,  might  have  put  these  goods  on  board,  and  the  libellant 
must  have  conveyed  them,  by  virtue  of  the  charter-party,  with  no 
other  security  than  the  personal  covenants  of  Green,  and  a  lien  on 
the  homeward  cargo.  •  But  Green  did  not  see  fit  to  put  these 
goods  on  board,  but  permitted  the  respondent  to  lade  them,  in  his 
own  name,  and  as  his  own  property,  under  a  contract  between 
him  and  the  libellant.  That  contract  is  shown  by  the  bill  of 
lading,  and  by  it.  Hill  obtained  the  personal  responsibility  of  the 
owner,  as  carrier,  and  the  liability  of  the  ship ;  {The  Rebecca^ 
Ware,  188,)  and  the  owner,  by  its  express  terms,  was  to  be  paid 
freight,  as  per  charter-party.  The  language  is,  that  the  goods  are 
to  be  delivered  to  the  consignees,  naming  them,  he  or  they  paying 
freight;  and  then  it  is  added,  "as  per  charter-party."  What 
would  have  been  the  obligation,  if  the  last  three  words,  "  as  per 
charter-party,"  had  not  been  added?  The  respondent  being  the 
owner  of  the  goods,  and  the  consignees  merely  his  agents,  having 
a  right  to  call  upon  him  to  pay  whatever  freight  they  should  ad- 
vance, the  respondent  would  be  personally  liable  to  the  carrier  for 
the  freight ;  and  no  rate  being  specified  in  the  contract,  the  law 
determines  that  it  shall  be  a  reasonable  rate. 

What  then  is  to  be  the  effect  of  the  words  "  as  per  charter- 
party"?     That  instrument  provides  for  no  rate  of  freight  on 
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goods  transported,  but  that  $400  a  month  for  the  use  of  the 
vessel  shall  be  paid,  in  three  days  after  her  return  to  Boston. 
How  then  is  the  freight  to  be  paid,  as  per  charter-party  ?  It  can- 
not be  supposed  that  it  was  the  intention  of  the  partied,  that  the 
whole  hire  of  the  ship,  under  the  charter-party,  was  to  be  paid 
for  the  mere  transportation  of  the  small  part  of  the  outward 
cargo ;  and  some  effect  is  to  be  given  to  this  clause  in  the  bill  of 
lading.  The  fair  and  rational  construction  is,  that  a  reasonable 
freight  for  the  transportation  of  the  goods  named  in  the  bill  of 
lading,  should  be  paid,  and  the  payment  be  made  as  per  charter- 
party  ;  that  is,  in  three  days  after  the  arrival  of  the  vessel  in 
Boston. 

This  was  the  obligation  which  the  respondent  assumed,  when  he 
took  the  bill  of  lading  from  the  libellant,  and  no  arrangement  be- 
tween him  and  Oreen,  without  the  knowledge  of  the  libellant,  can 
exonerate  him  from  its  performance. 

This  case  is  very  similar  to  that  of  Churchill  v.  Churchill^  de- 
cided in  this  court ;  the  only  material  difference  being,  that  in 
that  case,  the  bill  of  lading  declared,  that  the  goods  were  to  be 
delivered  to  the  consignee,  or  assigns,  he  or  they  paying  freight, 
sixty  cents  per  quintal,  to  the  owner  or  his  agent,  at  Boston. 

The  respondent  contends,  that  while  the  bill  of  lading  binds  the 
owner  of  the  ship  to  the  safe  transportation  and  delivery  of  the 
goods,  it  imposes  no  obligation  whatever  upon  the  shipper ;  that 
the  clause  as  to  the  payment  of  freight,  instead  of  meaning  that 
payment  should  be  made  to  the  carrier  by  the  shipper,  or  his  con- 
signee, for  the  transportation  of  these  goods,  has  no  meaning  or 
effect.     To  this  I  cannot  accede. 

C.  P.  ^  B.  R,  Curtisy  for  the  libellant. 

Edward  Blahe^  for  the  respondent. 

Subsequently  the  respondent  made  a  motion  for  a  re-hearing, 
which  was  granted  by  the  court.  He  then  introduced  new  and 
material  evidence,  which  so  changed  the  facts  of  the  case,  that  the 
libel  was  dismissed. 


This  decree  was  affirmed  upon  appeal.    See  S.  C,  2  Woodb.  k  M.  158. 
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A  leunan  ib  entiUed  to  his  wages  immediately  npon  his  discharge ;  and  if  payment  be 

reftised,  he  maj  at  onee  proeeed  by  suit  in  permmam  Uierefor. 
The  proctor  for  the  Ubellant  in  siieh  siut»  may  have  a  deoree  for  ooati^  notwithBtandiiiga 

olandestine  settlement  with  his  client. 

This  was  a  libel  for  wages,  promoted  by  Collins,  a  seaman  of 
the  brig  Bell  Marshal,  against  the  owner,  Nickerson.  It  appeared 
that  the  libellant  had  demanded  his  wages,  npon  obtaining  his 
discharge,  fonr  days  after  the  arriyal  of  the  vessel  in  port ;  bnt 
the  respondent  refused  to  pay  him,  relying  upon  the  statute  re- 
stricting seamen  from  libelling  the  vessel,  until  the  expiration  of 
ten  days.  On  the  same  day,  Collins*  brought  this  libel  against 
Nickerson,  personally ;  and  then  finding  a  vessel  bound  for  his 
home  in  Nova  Scotia,  and  the  respondent  offering  to  pay  his 
wages,  without  costs,  he  took  them,  and  gave  a  discharge,  with* 
out  the  knowledge  of  his  proctor,  or  repaying  his  disbursements. 

Sprague,  J. — The  first  question  is,  was  this  suit  brought  pre- 
maturely. In  T7ie  Commerce^  ante,  p.  84, 1  expressed  the  opinion 
that  the  Statute  of  1790,  (2d  sess.)  chap.  29,  sec.  6,  did  not  affect 
the  right  of  a  seaman  to  proceed  in  personam  for  his  wages,  but 
only  postponed  his  right  to  process  against  the  vessel,  for  ten  days. 
I  have  seen  no  reason  to  change  that  opinion.  A  seaman  is  en< 
titled  to  his  wages  immediately  upon  the  completion  of  his  service ; 
and  if  payment  be  refused,  he  may  proceed  at  once  to  enforce  it 
by  a  suit  in  personam. 

The  second  question,  namely,  whether  a  proctor  who  has  com- 
menced a  suit  for  a  seaman,  upon  a  just  claim,  may  proceed  in  it 
merely  for  costs,  after  a  clandestine  settlement  with  his  client, 
has  been  several  times  decided  by  this  court  in  the  affirmative. 
The  Planetj  ante,  p.  11 ;  Brooks  v.  Snetl,  ante,  p.  48 ;  AngeU  v. 
Bennetty  ante,  p.  85. 

Decree  for  costs  against  the  respondent. 

F,  W.  Sawyer^  for  the  libellant. 

B.  Mantouly  Jr.y  for  the  respondent. 
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The  Babject  of  clandestine  settlements  with  seamen,  has  been  considered  in  this 
district,  in  the  cases  cited  in  the  judgment,  and  in  FurceU  y.  Lincoln^  post;  and  it 
has  often  engaged  the  attention  of  the  court,  in  other  districts.  The  Sarah  Jane^ 
Howl.  401 ;  The  Victory,  Id.  443 ;  The  Cabot,  Newb.  348  ;  Peterson  v.  Watson, 
BL  ft  Howl.  487  ;  The  Etna,  Ware,  462.  "  In  courts  of  civil  law,  the  parties 
themselves  have  stricUj  no  authority  over  the  cause,  after  their  regular  appear- 
ance by  an  attorney,  or  proctor.  The  attorney,  or  proctor,  is  so  far  regarded 
as  the  dominus  litis,  that  no  proceediug  can  be  taken,  except  by  him,  or  by 
his  written  consent,  until  a  final  decree,  or  revocation  of  his  authority.' '  The 
TTietis,  Stuart's  Adm.  365.  In  our  practice,  the  attorney  or  proctor  does  not  be- 
come dominus  litis,in  the  full  sense  of  the  civil  law.  Betts'  Adm.  Pr.  10 ;  The  Ara- 
minia,  Swabey,  81 ;  Story's  Agency,  2  383 ;  2  Kent's  Gomm.  641.  But  in  suits  for 
seamen's  wages,  the  costs,  as  well  as  the  wages,  are  alien  on  the  ship ;  and  there  is 
this  further  distinction  between  the  lien  of  an  attorney  and  that  of  a  proctor, 
that  at  law,  as  costs  are  dependent  on  the  suitor's  success,  a  settlement  com- 
monly extinguishes  the  claim  for  them,  unless  collusively  made  for  the  purpose 
of  defeating  costs.  But  in  chancery,  and  in  the  ecclesiastical  courts,  costs  are 
regarded  as  a  distinct  equity,  and  are  treated  as  the  exclusive  right  of  the 
proctor,  although  nominally  granted  to  the  party.  Courts  of  Admiralty  proceed 
upon  analogous  principles )  and  in  regard  to  the  incidental  interests  of  proc- 
tors, do  not  consider  their  power  controlled  by  any  compromise  between  the 
parties,  which  does  not  appear  apud  acta.  The  Victory,  ubi  supra ;  The 
Thomas  Handford,  2  Hagg.  41,  note ;  The  Frederick,  1  Id.  211. 

A  proctor,  intending  to  proceed  for  costs  only,  must  give  notice  of  his  inten- 
tion to  the  opposing  party ;  and  if  he  proceed  unnecessarily,  or  on  insufficient 
grounds,  niay  be  personally  mulcted  in  costs.     The  Sarah  JarUt,  ubi  supra. 

In  Peicrsan  v.  Watson,  ubi  supra,  which  was  an  action  of  tort.  Judge  Betts 
held,  that  the  Admiralty  Court  **  affords  a  party  no  peculiar  remedy  in  actions 
of  this  character,  nor  is  a  seaman  under  any  peculiar  protection ;  nor  does  he 
enjoy  any  peculiar  privilege  in  suits  for  torts.  *  *  *  The  question  rests  upon 
precisely  the  same  principles,  fts  if  it  were  to  be  decided  in  a*  court  of  common 
law,  and  as  if  the  suit  had  been  there  settled  between  the  parties,  whilst  in  a 
course  of  prosecution  ;  leaving  the  attorney  to  look  to  his  client  alone  for  the 
costs  incurred."  But  the  reason  assigned  for  the  privilege  in  suits  for  wages, 
viz.,  the  double  danger  of  the  seaman  being  overreached  by  the  master  and 
owners,  and^the  proctor  forgotten,  or  defrauded,  by  the  seaman,  would  seem  as 
applicable  in  other  suits  as  in  that ;  and  in  mauy  cases  claims  for  damage  by 
torts,  would  seem  to  be  as  well  founded,  legal  assistance  as  necessary,  and  the 
seaman*s  inability  to  recompense  his  proctor  as  absolute,  as  in  claims  for  wages. 
And  see  Angell  v.  Bennett,  ante,  p.  85 ;  and  PurceU  v.  Lincoln,  post. 
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The  BBia  Rival. 

Id  cases  of  collision,  where  both  yessels  are  to  blame,  the  whole  damages  are  to  be  equally 
diyided  between  them ;  bnt  the  court  may  order  the  yessel  most  to  blame  to  pay  all  the 
costs. 

Several  nsntioal  questions  answered  by  experts. 

This  was  a  libel  for  collision.  By  consent,  captains  Caleb 
Curtis  and  Samuel  Quincy,  were  called  as  experts^  somewhat 
analogous  to  the  Trinity  masters  in  the  Admiralty  in  England, 
to  whom  questions  were  put,  and  answers  were  returned,  as  fol- 
lows: 

On  the  27th  of  November,  1845,  the  brig  Rival,  of  214  tons, 
with  a  cargo  of  molasses,  arrived  in  the  port  of  Boston,  and  was 
anchored  by  the  pilot  nearly  o£f  the  end  of  Long  wharf,  about  one 
hundred  and  twenty-five  fathoms  therefrom,  and  about  one  hun- 
dred and  fifty  fathoms  from  a  schooner  called  the  Ann,  which  was 
lying  at  anchor  nearly  oflF  the  end  of  Commercial  wharf,  there 
being  from  thirty  to  forty  vessels  at  anchor  in  the  harbor.  The 
Rival  let  go  her  smaller  anchor,  weighing  1100  lbs.,  having  an 
inch  chain,  and  paid  out  twenty  fathoms.  The  weather  was 
rainy,  and  the  wind  was  blowing  quite  moderately  from  the  east. 
The  rain  continued  violent  tifl  after  one  o'clock.  The  wind  in- 
creased, sometimes  varying  the  direction  towards  the  south,  until, 
at  about  twelve  o'clock,  it  was  a  whole  sail  breeze,  or  somewhat 
stronger.  At  about  half-past  twelve,  the  wind  changed  suddenly 
to  the  S.  S.  W.,  coming  in  a  squall,  with  considerable  violence, 
causing  the  Rival  to  drag  her  anchor,  and  to  come  in  collision 
with  the  Ann ;  the  starboard  quarter  of  the  brig  striking  the  bows 
of  the  schooner. 

The  captain  of  the  Rival  went  ashore  about  eight,  and  the  first 
mate  about  eleven  o'clock,  leaving  the  vessel  in  charge  of  the 
second  mate,  and  did  not  return  till  after  the  collision.  The 
second  mate  was  as  competent  as  such  officers  usually  are. 
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Ist  Interrogatory,  Was  it  proper,  or  otherwise,  to  leave  the 
brig  in  charge  of  the  second  mate  ? 

Answer.     It  was  not  improper  or  unusual. 

2d.  Ought  the  brig  to  have  let  go  her  second  anchor  before  the 
squall,  and  was  she,  or  not,  guilty  of  negligence  in  not  doing  so  ? 

Answer.  It  was  not  necessary,  under  the  circumstances,  to  have 
the  second  anchor  down. 

3d.     Ought  she  to  have  kept  ifratch  and  watch  ? 

Answer.     Not  usual. 

4th.     Ought  she  to  have  had  an  anchor  watch  ? 

Answer.    Yes. 

5th.  And  if  so,  would  the  mere  fact  of  there  being  some  one  of 
the  crew  always  on  deck,  without  any  specific  duty  assigned  him, 
answer  the  requisition  of  an  anchor  watch  ? 

Answer.     Yes. 

6th.  Ought  the  yards  to  have  been  braced  to  the  wind,  and  would 
the  omission  constitute  a  neglect  of  duty  ?        , 

Answer.  Not  necessary  from  the  strength  t)f  wind  previous  to 
the  squall ;  after  which  there  was  not  time. 

7th.  If  only  fifteen  fathoms  of  the  cable  to  the  second%anchor 
were  paid  out,  before  she  was  too  near  the  Ann  to  admit  of  giving 
more  chain,  did  she  let  go  her  second  anchor  as  early  as  she 
ought  ? 

Answer.  It  does  appear  that,  if  the  anchor  was  let  go  as  soon 
as  the  brig  struck  adrift,  there  should  have  been  more  than  fifteen 
fathoms  of  chain  out ;  but  a  short  time  should  be  allowed  after  the 
discovery  of  her  being  adrift,  to  call  the  hands  and  let  the  anchor 
go.  If  the  anchor  was  ready,  one  man  or  two  men  could  let  it  go ; 
then  both  chains  should  have  been  paid  out. 

8th.  If  the  Rival  was  fifteen  minutes  in  dragging  her  anchor,  be- 
fore she  struck  the  Ann,  does  the  fact,  that  during  that  time,  the 
Ann  did  not  pay  out  chain,  of  itself  constitute  or  clearly  prove 
negligence,  or  want  of  ordinary  skill,  on  her  part  ? 

Answer.  We  think  it  was  a  want  of  skill,  or  it  was  negligence 
on  board  the  Ann,  if  she  did  not  pay  out  chain,  when  she  saw  the 
Rival  drifting  down  upon  her. 

Sprague,  J. — Upon  the  facts  of  this  case,  and  the  answers  of 
the  experts,  it  appears  that  both  vessels  were  to  blame.     In  such 
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case,  it  is  the  settled  doctrine  of  the  admiralty,  that  the  whole 
damage  should  be  equally  divided  between  the  two  vessels.  I 
think  that  the  Rival  was  most  in  fault,  and  that  she  ought  there- 
fore to  bear  all  the  costs.  The  Woodrop  Sims^  2  Dod.  83  ;  De 
Vauz  V.  Salvador^  4  A.  &  E.  420 ;  Shee's  Abbott  on  Shipping, 
title  Collision ;  17  Law  Magazine,  327 ;  The  Monarchy  2  Monthly 
Law  Mag.  607 ;  The  De  Cock,  5  Id.  303 ;  The  Ship  Oomtitution, 
Gilpin,  579 ;  Story  on  Bailments,  sec.  608,  a ;  3  Kent's  Comm. 
231.  Decree  accordingly. 

G.  T.  Bigelow  ^  M.  S.  Clarke^  for  the  libellant. 

A,  H.  Fiskey  for  the  respondents. 


See  the  careful  collection  of  anthorities  on  both  points,  1  Parson^s  Mar.  Law, 
189,  n.,  206,  n. 
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Statate  of  limitationB,  or  stale  claim  in  the  Admiralty. 

In  the  whaling  basinesa,  the  owner  is  bound  to  provide  a  sijltable  ressel  to  bring  home 

the  oil. 
If  a  whaling  ship  be  condemned,  and  sold  abroad,  and  the  master  sells  the  oil  and  em- 

liHeixles  the  proceeds  the  owners  are  liable  to  the  seamen  for  their  lay. 
From  what  time  interest  will  be  allowed. 


This  was  a  libel  promoted  by  the  mate  of  the  ship  Victoria, 
against  her  owners,  claiming  $2103.37  as  his  lay  or  share  of  the 
earnings  of  a  whaling  voyage.  It  appeared  that  the  Victoria 
sailed  from  New  Bedford  in  1836 ;  in  July,  1838,  she  had  taken 
1700  barrels  of  oil,  and  at  that  date  was  condemned  and  sold  at 
the  island  of  Tahiti.  The  master  shipped  home  to  the  respon- 
dents, 15,235  gallons  of  oil,  which  they  sold  for  $15,749.10;  the 
proceeds  of  the  remainder  of  the  cargo  were  fraudulently  converted 
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by  the  master  to  his  own  use.  The  libellant  was  discharged  on 
the  19th  of  January,  1838,  at  which  time,  as  he  alleged,  the  vessel 
had  taken  1250  barrels  of  oil,  and  he  now  claimed  his  full  lay  up 
to  the  time  of  his  discharge ;  amounting  to  one  twenty-eighth  of 
the  whole  amount  then  taken. 

The  respondents  insisted  that  more  than  six  years  had  elapsed 
since  the  claim  accrued ;  that  the  libellant  had  not  been  discharged, 
but  had  deserted ;  and  that  they  were  responsible  only  for  the  pro- 
ceeds of  the  oil  which  came  to  their  hands.  There  was  evidence^ 
however,  of  a  correspondence  between  the  parties  on  the  subject 
of  the  claim,  in  the  year  1837 ;  and  the  allegation  of  desertion  wa9 
not  supported  by  evidence. 

Sprague,  J. — The  first  question  is,  whether  this  is  a  stale  claim. 
The  last  communication  proved  to  have  taken  place  between  the 
owners  and  the  libellant,  in  relation  thereto,  was  in  October,  1839. 
This  libel  was  filed  within  six  years  therefrom,  viz.,  in  May,  1845. 
The  last  letter  from  the  respondent's  attorney  requests  the  libellant 
to  wait  for  the  adjustment  of  his  share,  until  the  insurance  had 
been  settled.  At  what  time  the  insurance  was  settled,  or  abandoned^ 
does  not  appear. 

It  is  generally  true,  that  "  Courts  of  Admiralty,  like  Courts  of 
Equity,  govern  themselves  in  the  maintenance  of  suits,  by  the 
analogy  of  common  law  limitations."  The  acknowledgment  made 
by  the  correspondence  would  be  sufficient  to  take  the  case  out  of 
the  statute  at  common  law.  Brown  v.  Jones^  2  Gall.  477 ;  WUlard 
V.  DoTTj  3  Mason,  91 ;  The  Rebeocay  5  Bob,  94 ;  The  Sarah  Ann^ 
2  Sum.  207. 

It  is  further  urged,  that  the  delay  of  the  libellant  in  enforcing 
his  claim,  may  have  deprived  the  respondents  of  the  means  of  prov- 
ing that  he  was  incompetent,  or  had  deserted ;  it  is  not,  however, 
even  alleged  that  he  was  incompetent,  and  it  is  not  proved  that 
he  deserted ;  and  no  such  presumption  of  desertion  can  arise,  any 
more  than  of  payment. 

It  is  not,  therefore,  to  be  deemed  a  stale  claim.  In  regard  to 
the  other  defence  set  up  by  the  respondents,  it  appears  that  1250 
barrels  of  oil  had  been  taken  before  the  libellant  was  discharged, 
and  the  ship  was  afterwards  condemned  at  Tahiti,  as  unseaworthy. 
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A  small  part  of  the  oil  was  sent  home  by  another  vessel,  the  resi- 
due sold  by  the  captain,  and  the  proceeds  fraudulently  appropriated 
to  his  own  use. 

The  question  is,  whether  the  owners  are  responsible  to  the  libel- 
lant,  for  his  share  of  the  oil  sold  by  the  captain. 

By  the  shipping  articles,  the  contract  is  made  between  the  libel- 
lant,  as  one  party,  and  the  master  and  owners. 

The  seaman  never  had  any  ownership  of  the  oil.  The  amount 
of  his  compensation  was  to  depend  upon  the  quantity  taken ;  and 
payment  was  to  be  made  as  soon  after  the  arrival  of  the  vessel  at 
her  home-port,  as  the  oil  could  be  sold,  and  an  adjustment  made. 

The  respondents  were  bound  to  furnish  a  seaworthy  ship  to  take 
and  bring  home  the  oil,  and  they  were  in  default  in  not  doing  so. 
Upon  the  condemnation  of  the  vessel,  the  custody  and  care  of  the 
oil  devolved  upon  the  master,  who  must  be  deemed  the  agent  of 
the  owners ;  the  seamen  having  had  no  power  to  appoint,  or  re- 
move a  master,  or  to  prevent  his  disposing  of  the  oil.  It  was  the 
duty  of  the  master,  as  agent  of  the  owners,  to  send  it  home,  free  of 
expense  to  the  mariners,  and  as  this  was  not  done,  the  libellant 
is  entitled  to  recover  the  same  share,  as  if  it  had  been.  Baxter  v. 
JBorfwan,  8  Pick.  439 ;  Bishop  v.  Hheperdy  23  Id.  494 ;  Abbott  on 
Shipping,  606,  n ;  The  Frederichj  5  Rob.  14 ;  Wilkinson  v.  Fror 
eiery  4  Esp.  182. 

A  superficial  view  of  the  shipping  articles,  has  sometimes  created 
the  impression,  that  there  is  a  partnership  between  the  mariners 
and  owners;  but  that  notion  has  long  since  been  corrected  by  the 
courts.  The  contract  clearly  gives  no  ownership  of  the  oil  to  the 
seamen.  It  is  to  be  brought  home,  delivered  to  the  owner,  sold 
by  him,  the  accounts  adjusted,  and  then  the  seaman  has  a  right 
to  a  certain  share  of  the  money,  as  compensation  for  his  services. 
In  this  mode,  the  amount  of  his  wages  is  ascertained.  It  is  true, 
his  right  to  them  is  contingent  upon  success,  and  so  also  it  is  in 
the  merchant  service,  to  the  true  extent  of  the  maxim,  "  that  freight 
is  the  mother  of  wages."  The  relation  in  which  the  crew  stand 
to  the  owners  in  the  whaling  business,  is  that  of  seamen  to  their 
employers.  They  have  no  voice  in  the  appointment  of  their 
officers,  or  the  conduct  of  the  voyage,  and  are  bound  to  implicit 
obedience.     They  are  liable  for  desertion,  or  other  neglect  or  viola- 
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tion  of  duty,  to  the  same  punishment  and  penalties  as  other  seamen. 
This  being  the  relation  which  has  been  established  between  them 
and  the  owners,  while  they  are  subjected  to  its  evils,  they  ought  to 
be  entitled  to  its  benefits ;  and  the  master  should  no  more  be  deemed 
their  agent,  when  he  sells  the  oil  which  they  have  taken,  and 
squanders  the  proceeds,  than  when  he  embezzles  the  freight-money, 
which  he  has  received  in  the  merchant  service.  His  neglect  to 
preserve  and  send  home  the  oil  is  the  neglect  of  the  owner,  so  far, 
at  least,  as  the  mariners  are  concerned. 

As  to  interest,  it  is  to  be  allowed  after  sufficient  time  had  elapsed 
for  the  arrival  of  the  oil  and  sale  thereof,  and  adjustment  of  the 
voyage,  and  after  demand  made  by  the  libellant. 

Decree  for  the  libellant  with  costs. 

F.  G.  Oroumingshieldy  for  the  libellant. 

T.  <?.  Coffin^  for  the  respondents. 

See  S.  C,  2  Woodb.  &  M.  303.    See  also,  Eussey  y.  Fields^  post. 


AjprU,  1846. 

Ex  parte  Barnes. 

A  commissioner  of  tbe  Cironit  Court  has  not  the  power  to  issne  a  writ  of  hdheat  corpua, 
to  take  from  jail  a  person  committed  by  authority  of  the  United  States,  and  bring  him 
before  the  commissioner,  for  the  purpose  of  giving  his  deposition  before  such  commis* 
sioner,  to  be  used  in  a  cause  pending  in  the  District  Court 

Whether  a  judge  of  a  court  of  the  United  States  can  exercise  Uie  power  of  issuing  writs 
of  habea»  corptu  ctd  tettijieandumf  in  vacation,  even  for  the  purpose  of  bringing  wit- 
nesses into  court  at  the  approaching  session — gticere. 

This  was  an  application  by  the  marshal  to  be  allowed  certain 
fees  for  bringing  witnesses  from  jail.  The  point  raised  in  the  case 
will  appear  from  the  opinion  of  the  court. 

Sprague,  J. — The  question  which  has  been  argued  by  counsel, 
in  the  present  case,  is,  whether  a  commissioner  of  the  Circuit 
Court,  has  the  power  to  issue  a  writ  of  ^'  habeas  corpus,**  to  take 
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from  jail  a  person  committed  by  anthority  of  the  United  States, 
•nd  bring  him  before  the  coinmi8*ioner,  for  the  pnrpoee  of  giving 
his  deposition  before  such  commissioner,  to  be  used  in  a  cause 
pending  in  the  District  Court.  The  first  statute  cited  is  that  of 
1812,  chap.  25,  sec.  1,  which  authorizes  the  Circuit  Court  to  ap- 
point commissioners  to  take  affidavits  and  bail.  And  the  next  is 
the  statute  of  1817,  chap.  203,  which  authorizes  such  commis- 
sioners to  ^^  exercise  all  the  powers  that  a  justice  or  judge  of  any 
of  the  courts  of  the  United  States  may  exercise,  by  virtue  of  the 
SOth  section  of  the  judiciary  act"  of  1789,  chap.  20.  By  that 
section,  power  is  given  to  "any  justice  or  judge  of  any  court  of 
the  United  States,  any  chancellor,  justice  or  judge  of  a  supreme 
or  superior  court,  mayor  or  chief  magistrate  of  a  city,  or  judge 
of  a  county  court,  or  court  of  common  pleas  of  any  of  the  United 
States,''  to  take  depositions.  "And  any  person  may  be  compel- 
led to  appear"  before  them  "in  the  same  manner,  as  to  appear 
and  testify  in  court." 

It  is  urged,  that  the  clause  authorizing  the  magistrate  to  compel 
the  appearance  of  the  witness,  gives  a  power  to  issue  a  writ  of 
"  habeas  eorpuSj"  to  bring  a  prisoner  from  jail  for  that  purpose. 
By  the  14th  section  of  the  same  statute,  the  Supreme,  Circuit,  and 
District  Courts  of  the  United  States,  are  authorized  to  "issue  writs 
of  scire  facias^  habeas  corpus^  and  all  other  writs  not  specially 
provided  for  by  statute,  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law."  And  that  either  of  the  justices  of  the  Su- 
preme Court,  as  well  as  judges  of  the  District  Courts,  shall  have 
power  to  grant  writs  of  ^'habeas  corpus^''  for  the  purpose  of  an 
inquiry  into  the  cause  of  commitment,  with  a  proviso,  that  the  writ 
of  habeas  corpus  shall  not  extend  to  persons  in  jail,  unless  thej 
are  in  custody  under  color  of  laws  of  the  United  States,  or  neces- 
sary to  be  brought  into  court  to  testify.  By  the  Statute  of  1833, 
(2d  sess.)  chap.  67,  sec.  7,  further  power  is  given  to  the  justices 
and  judges  of  the  courts  of  the  United  States,  to  issue  writs  of 
^'habeas  carpus.'* 

The  question  is,  whether  the  SOth  section  of  the  judiciary  act, 
gives  power  to  take  prisoners  from  jail  and  bring  them  before  the 
magistrate,  merely  for  the  purpose  of  giving  depositions.    If  it 
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does,  then  all  the  magistrates  therein  named,  including  the  state 
judges,  and  mayors  of  cities  possess  it.  And  all  the  prisoners  of 
the  United  States  are  subject  to  it,  and  may  be  carried  to  any 
part  of  the  district,  at  the  pleasure  of  the  commissioner,  or  judge 
of  a  county  court  of  the  State,  or  the  mayor  of  the  city.  Con- 
sidering the  danger  and  inconvenience  of  such  a  construction,  and 
that  the  power  to  issue  writs  of  '^habeas  eorpi^''  is  given  to  the 
courts  and  judges  of  the  United  States  by  other  statute  provisions, 
guarding  and  limiting  its  exercise,  and  that  the  words  of  the  sec- 
tion relied  upon,  are  satisfied  by  the  usual  modes  of  compelling 
attendance,  I  do  not  think  that,  by  the  true  construction  of  the 
80th  section  of  the  judiciary  act,  it  confers  the  power  to  issue 
writs  of  ^^  habeas  corpus''  now  contended  for.  Judge  Gonkling, 
in  his  treatise,  page  247,  intunates  the  opinion,  that  the  power  to 
issue  writs  of  habeas  corpus  ad  testificandum  is  confined  to  the 
courts  of  the  United  States,  and  cannot  be  exercised  by  a  justice 
or  judge  of  such  courts  in  vacation,  although  for  the  purpose  of 
bringing  witnesses  into  court,  at  the  approaching  session. 
George  T,  Ourtis^  in  support  of  the  application. 
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Bea  v.  Cutler. 

Where  shipwreck  is  inevitable,  but  the  master,  instead  of  allowing  the  vessel  to  go  ashore 
fts  she  is  drifting,  makes  sail  and  intentionally  mns  her  ashore,  at  the  place  where  he 
thinks  life  and  property  is  most  likely  to  be  saved,  and  the  vessel  is  lost ;  the  property 
saved  must  contribute  in  general  average  for  the  loss  of  the  vessel. 

This  was  a  libel,  brought  in  behalf  of  the  owner  of  the  bark 
Zamora,  against  the  consignee  of  a  part  of  her  cargo,  to  recover 
a  general  average  contribution,  for  the  alleged  voluntary  sacrifice 
of  the  vessel.  It  appeared  by  the  evidence,  that  on  the  night  of 
December  16th,  1845,  during  a  violent  gale,  the  vessel  came  to 
anchor  about  four  miles  off  Manomet  Point ;  that  soon  after  she  be- 
gan to  drag,  and  drifted  slowly,  stern  foremost,  towards  this  point, 
which  ran  out  about  three-quarters  of  a  mile,  and  on  which  the 
breakers  were  very  heavy.  As  it  was  impossible  to  keep  clear  of  the 
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shore  by  making  sail,  the  captain  concluded  that  one  of  two  things 
must  be  done ;  either  to  cut  away  the  masts,  with  the  hope  the 
anchors  would  then  hold,  or  to  slip  the  cables,  make  sail,  and  run 
the  ship  on  shore,  in  some  place  where  there  was  a  chance  of  sav- 
ing life  and  property ;  he  determined  on  the  latter  course,  slipped 
his  cables  and  made  sail.  After  this  was  done,  the  vessel  cleared 
the  point,  ran  on  a  sunken  rock,  and  afterwards  on  shore. 

The  vessel  was  destroyed ;  the  cargo  saved,  principally  in  a 
damaged  state. 

Sprague,  J. — The  only  question  is,  whether  the  present  case 
comes  within  the  principles  laid  down  by  the  Supreme  Court,  in 
the  Columbian  Ins.  Co.  v.  A%hhy^  13  Peters,  331.  Several  grounds 
of  distinction  have  been  taken : — 

FirBt.  That  here  there  was  no  voluntary  sacrifice,  because  the 
Zamora  must  inevitably  have  gone  on  shore.  But  in  this  respect, 
the  two  cases  cannot  be  distinguished,  as  the  special  verdict  in 
Columbian  Ins,  Co.  v.  Ashhy^  found  that  there  was  no  possible 
means  of  saving  the  vessel  and  cargo,  except  by  running  her  on 
shore. 

The  principle  of  law  laid  down  in  that  case  appears  to  be,  that 
where  loss  by  shipwreck  is  inevitable,  but  may  be  met  in  more  than 
one  way,  and  with  different  degrees  of  peril  to  life  or  property, — 
where,  in  short,  an  election  remains  open  to  the  master,  and  he  act- 
ing for  the  interest  of  all  concerned,  exercises  his  volition,  and 
adopts  that  one  of  the  several  courses  which  seems  to  him  least 
perilous,  and  most  conducive  to  the  common  benefit,  and  in  so  act- 
ing the  ship  is  wrecked,  the  loss  is  a  ground  for  general  average, 
to  which  the  property  preserved  must  contribute.  The  volition 
and  election  of  the  master,  is  the  essential  inquiry,  and  the  degree 
of  injury  sustained  by  the  vessel  is  unimportant. 

In  this  case,  there  was  a  chance  that  the  anchors  might  have 
caught  a  rock,  and  have  held  the  vessel.  There  was  an  election 
on  the  part  of  the  master  to  take  this  chance,  or  to  slip  the  cables 
and  run  on  shore ;  and  in  making  this  election,  he  exercised  his 
volition. 

It  was  highly  probable  that  she  would  have  drifted  on  shore,  at 
all  events ;  but  there  was  a  possibility  that  if  he  had  cut  away  the 
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m&sts,  the  anchors  might  have  caught,  and  held  her.     This  objec- 
tion cannot  be  sustained. 

Secondly.  It  is  urged,  that  there  was  no  intent  to  save  the  cargo, 
but  only  the  lives  of  the  crew,  and  the  vessel.  The  testimony  proves 
the  contrary.  No  doubt  the  principal  object  was,  as  it  ought  to 
have  been,  to  save  life ;  but  the  next  object  was,  to  save  as  much  as 
might  be  of  the  vessel  and  cargo. 

Thirdly.  The  third  ground  on  which  it  is  attempted  to  distin- 
guish the  cases  is,  that  here  there  was  no  intent  to  strike  on  that 
particular  rock.  But  there  was  an  intent  to  change  the  position 
of  the  vessel,  and  to  run  her  on  shore,  in  a  different  place  from  that 
to  which  she  was  drifting ;  and  the  accidental  striking  cannot  be 
considered  as  affecting  the  intent.  When  the  cables  were  slipped 
and  sail  made,  the  going  on  shore  was  inevitable,  and  the  intent  to 
do  so  must  have  existed.  In  this  respect,  the  case  is  very  similar 
to  that  of  Sim»  v.  Gumet/y  4  Bin.  513 ;  which  is  referred  to  with 
approbation  by  the  Supreme  Court ;  and  which  I  do  not  under- 
stand to  be  overruled  by  the  later  case  of  Walker  v.  U.  S.  Ins. 
Co.,  11  S.  &  R.  61. 

Fourthly.  The  fourth  and  last  ground  of  distinction  is,  that  the 
peril,  which  was  that  of  going  on  shore  in  a  rocky  place,  was  not 
averted.  This  is  true,  as  a  general  statement,  and  the  same  might 
be  made  on  the  facts  in  Columbian  Ins.  Co.  v.  Ashby.  But  it  may 
also  be  stated,  otherwise,  that  the  peril  sought  to  be  avoided,  was 
that  of  drifting,  stern  foremost,  on  a  rocky  point,  projecting  far  into 
the  sea,  and  far  from  high-water  mark,  and  where,  if  the  vessel 
had  struck,  all  on  board  would  probably  have  been  lost — ^the  vessel 
have  gone  to  pieces,  and  the  cargo  have  been  scattered,  if  not  lost 
or  destroyed ;  that  this  peril  was  averted,  and  the  vessel  run  on 
shore,  bows  on,  in  a  much  less  dangerous  place,  near  high-water 
mark,  where  the  lives  of  all  might  have  been  preserved,  and  where 
the  cargo  was  saved  in  the  vessel. 

On  the  whole,  I  am  of  opinion  that  the  case  cannot  be  distin- 
guished from  Columbian  Ins.  Co.  v.  Ashby,  and  therefore  decree 
that  the  libellant  is  entitled  to  a  contribution. 

Decree  for  libellant. 
F.  C.  Loring,  for  the  libellant. 
B.  Fletcher  ^  B.  B.  Curtis,  for  the  respondent. 
10 
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This  case  was  taken,  by  appeal,  to  the  Supreme  Gonrty  and  was  there  dismissed 
for  want  of  jarisdietion.  That  point  was  not  taken  bj  the  learned  counsel  for  the 
respondent,  and  thej  declined  to  argue  it,  when  invited  to  do  so  bj  the  Supreme 
Court     Cutler  v.  EeUj  7  Howard,  729 ;  see  Crocker  v.  Jackson^  post,  p.  143. 

The  decision  was  not  bj  a  majority  of  the  Supreme  Court  See  statement  of 
Wayne,  J.,  in  8  Howard,  615,  appendix.  M'Liean,  J^  in  The  St.  Louis j  6  M'Lean, 
Bep.  576,  says  that  the  decision  was  by  a  divided  court,  and  has  not  been  satis- 
&ctory  to  the  profession,  and  was  not  in  accordance  with  the  prior  decisions  of 
the  Supreme  Court.  It  is  substantially  overruled  by  the  late  case  of  Duj^oiUy, 
Vance,  19  Howard,  162. 


August,  1846 

The  Medora. 

In  a  rait  by  the  holder  of  a  bottomry  bond,  given  by  the  master  of  a  vessel,  in  a  foreign 
port,  for  necessary  supplies,  the  master  is  a  competent  witness,  to  prove  that  the  sup- 
plies were  furnished,  and  that  they  were  necessary. 

Supplies  are  necessary,  when  they  are  fit  and  proper  for  the  servioe  in  which  the  vessel 
is  engaged,  and  such  as  a  prudent  owner  would  order. 

Particular  items  examined. 

Sprague,  J. — ^This  is  a  libel  to  enforce  payment  of  a  bottomry 
bond,  given  by  the  captain  of  the  bark  Medora,  at  Manilla.  The 
holders  of  the  bond,  offer  the  captain  as  a  witness,  to  the  circiun- 
stances  nnder  which  the  bond  is  given.  This  evidence  is  objected 
to,  and  the  case  of  The  Fortitude,  8  Sumn.  228,  is  cited. 

In  that  case,  the  deposition  of  the  captain  was  rejected,  at  the 
hearing,  but  in  a  subsequent  and  more  deliberate  examination  of 
the  question,  Judge  Story  states,  that  he  finds  no  authority  in 
support  of  his  ruling,  but  several  against  it,  and  indicates  such 
doubts  of  its  correctness,  as  to  neutralize  its  authority.  The 
Nestor,  1  Sumn.  73,  was  the  case  of  material  men,  claiming  a 
lien  for  articles  furnished  in  a  foreign  port.  The  captain  was 
offered,  as  a  witness  for  them,  and  admitted.  There  is  an  excep- 
tion from  the  general  rule  of  evidence  excluding  interested  wi^ 
nesses,  by  which  agents  are  admitted,  from  necessity  or  public 
convenience.  1  Greenl.  on  Ev.  §  416,  and  cases  there  cited; 
Fuller  V.  Wheelock,  10  Pick.  137.  It  is  urged  by  the  counsel  for  the 
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respondent,  that  agents  are  not  admitted,  unless  where  their  inte- 
rest is  balanced.  If  so,  agents  constitute  no  exception  from  the 
general  rule,  by  which,  in  order  to  exclude,  there  must  be  a  direct 
and  certain  interest.     If  balanced,  there  is  no  interest. 

It  has  been  suggested,  that  the  case  of  The  Nestor  was  over- 
ruled by  that  of  The  Fortitude;  but  for  the  reasons  already  stated, 
I  cannot  so  consider  it,  nor  can  I  perceive  any  sufficient  ground 
of  distinction,  by  which  the  captain  is  a  competent  witness  for 
material  men,  to  prove  that  supplies  were  furnished,  and  necessary, 
in  order  to  maintain  tb^r  lien ;  and  not  a  competent  witness  for 
the  bond-holders,  to  prove  the  same  facts,  in  order  to  maintain 
their  lien. 

Were  the  supplies  necessary  ?  They  are  necessary,  if  they  are 
fit  and  proper  for  the  service  in  which  the  vessel  is  engaged,  and 
what  the  owner  of  that  vessel,  as  a  prudent  man,  would  have 
ordered,  if  present.     The  Alexander,  1  Wm.  Rob.  362. 

First.  As  to  the  one  hundred  and  three  dollars,  paid  for  unlading 
the  outward  cargo.  I  see  nothing  in  this  case  to  exempt  the  own6r 
of  the  vessel  from  the  obligation  to  bear  this  expense.  It  was 
clearly  necessary. 

Second.  Wages.  The  amount  paid,  was  due  to  the  seamen,  and 
the  owners  were  legally  bound  to  pay  it,  at  the  time,  and  it  was  emi- 
nently fit  and  proper  that  that  obligation  should  be  fulfilled  by  the 
captain. 

Third.  The  fifty-two  dollars  borrowed  of  the  clerk.  On  the  out- 
ward passage,  the  crew  became  sick,  and  the  captain  put  into  St. 
Helena,  for  fresh  provisions.  He  was  without  money,  and  bor- 
rowed of  the  clerk,  and  promised  payment  at  Manilla.  I  have  no 
doubt  that  the  clerk  had  a  lien  upon  the  ship,  which  he  might 
have  enforced  at  Manilla,  and  that  the  master  might  well  have 
taken  up  money  on  bottomry,  for  the  purpose  of  discharging  his 
claim.     The  ViUlia,  1  Wm.  Rob.  8 ;  The  Trident,  Id.  34. 

Fourth.  The  sixteen  dollars  mentioned  in  the  account,  as  board. 
The  captain  testifies,  that  this  was,  in  fact,  expended  for  several 
small  items  of  necessity,  at  Manilla. 

I  do  not  see  sufficient  ground  to  discredit  the  statement  of  the 
captain  ;  and  I  have  no  doubt,  that  it  was  proper  that  the  master 
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should  receive  the  small  amount  for  contingencies,  which  was  ad- 
vanced to  him  for  that  purpose. 

Fifth.  The  captain  expended  sixty  dollars,  at  Manilla,  for  his 
own  clothing.  It  is  insisted,  that  this  sum  ought  to  have  been 
appropriated  by  him  to  the  necessities  of  the  vessel,  and  reduced 
the  bond  to  that  extent. 

The  owners  had,  on  board  the  ship,  an  invoice  of  naval  stores, 
to  the  nominal  amount  of  about  eight  hundred  dollars,  which  was 
consigned  to  Peel,  Hubbell  k  Co.,  of  whom  the  captain  obtained 
an  advance  of  one  hundred  and  ten  doUs^v,  sixty  of  which  he  ex- 
pended in  necessary  clothing  for  himself.  This  having  been 
actually  and  rightfully  expended  by  the  captain;  I  cannot  see 
that  it  affects  the  question  of  the  necessity  for  the  supplies  to  the 
vessel. 

Sixth.  The  two  hundred  and  thirty-four  dollars,  since  realised 
from  that  invoice  of  naval  stores. 

Peel,  Hubbell  &  Co.,  were  the  agents  of  the  libellants  in  making 
the  advances  for  which  the  bond  was  given ;  and  it  is  strenuously 
urged  in  behalf  of  the  respondent,  that,  to  the  extent  of  the  two 
hundred  and  thirty-four  dollars,  the  captain  was  not  without  funds, 
or  the  means  of  raising  them;  and  that  the  goods,  being  in  the 
hands  of  the  agent  of  the  libellants,  that  amount,  at  least,  ought 
to  be  deducted  from  the  bond.  If  the  libellants'  agents  had  in 
their  hands,  property  which  ought  to  have  been  appropriated  to 
the  use  of  the  vessel,  the  bond,  to  that  extent,  cannot  be  upheld. 

How,  then,  is  the  fact  ?  All  the  evidence  comes  from  the  cap- 
tain ;  he  testifies,  that  one  hundred  and  ten  dollars  was  all  that 
could  be  obtained  upon  that  invoice ;  that  he  went  throughout  Ma- 
nilla, and  made  great  exertions  to  obtain  more,  by  sale  or  other- 
wise, but  without  success ;  and  that  he  was  compelled  to  leave  the 
property  in  the  hands  of  the  consignees.  I  cannot  say  that  the 
consignees  were  bound  to  advance  more  on  that  property,  or  that 
the  captain  could  have  obtained,  by  means  of  it,  more  than  the 
one  hundred  and  ten  dollars.  We  have  no  information,  under 
what  circumstances  the  two  hundred  and  thirty-four  dollars  have 
since  been  realized ;  and  if  any  credit  is  to  be  given  to  the  cap- 
tain's testimony,  this  invoice  did  not  furnish  him  the  means  of 
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procuring  funds  to  any  amount  over  the  one  hundred  and  ten 
dollars. 

Decree  for  $1587.35,  and  costs. 

S.  Bartkttj  for  the  libellants. 

R.  Ohoate,  for  the  claimants. 


That  the  master  is  a  competent  witness,  in  favor  of  the  holder  of  the  bot- 
tom rj,  was  decided  in  The  Magaun,  Olcott,  55,  a  case  reported  since  the  deci- 
sion of  The  Medora, 
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Crocker  et  al.  ti.  Jackson. 

If  a  retsel,  upon  aeeing  another  ressel  in  apparent  distress,  departs  from  her  course,  in 
order  tb  ascertain  if  those  on  board  need  relief,  it  is  not  a  deviation. 

Neither  is  it  a  deviation  to  delay,  in  order  to  afford  such  relief. 

But  departure  from  her  course,  or  delay,  merely  to  save  property,  is  a  deviation. 

If  the  master  be  influenced  by  the  double  motive,  of  relieving  distress  and  saving  pro- 
perty, it  ifl  hot  a  deviation. 

If,  in  such  case,  the  circumstances  are  not  decisive,  as  to  the  motives  of  the  master,  the 
court  will  give  him  the  benefit  of  a  favorable  construction. 

This  was  a  libel,  on  behalf  of  the  owners  of  the  bark  La  Grange, 
against  the  respondent,  a  consignee  of  part  of  the  cargo,  to  recover 
a  contribution  for  damage  sustained  by  the  voluntary  stranding  of 
that  vessel,  near  Provincetown,  during  a  gale.  The  respondent  was 
insured  by  the  Merchants'  Insurance  Company,  and  the  defence 
was  made  in  their  behalf.  The  defence  principally  relied  upon, 
was,  that  the  La  Grange  had  previously  committed  a  deviation, 
in  going  out  of  her  course,  to  speak,  and  then  taking  in  tow,  a 
vessel  in  distress. 

It  appeared,  in  evidence,  that  on  the  21st  of  November,  it  then 
blowing  fresh,  with  a  heavy  sea,  a  brig  was  seen  from  the  La 
Grange,  about  three  miles  to  leeward,  with  no  sail  set,  apparently 
in  distress ;  that  the  La  Grange  ran  down  to  her,  and  found  her 
to  be  the  Samuel,  of  Portland,  having  lost  or  split  all  her  sails, 


142  DISTRICT  COURT, 

Crocker  et  aL  v.  Jackfon. 

with  no  materials  to  mend  them,  short  of  provisions,  the  mate  and 
one  hand  ill  below,  and  another  partially  disabled.  The  sea  was 
running  so  high,  that  it  was  impracticable  to  send  a  boat  on  board. 
The  master  of  the  Samuel  requested  the  master  of  the  La  Grange 
to  lie  by,  until  he  should  be  furnished  with  supplies,  and  ascertain 
what  he  could  do.  Both  vessels  were  then  drifting  fast  out  of 
their  course,  and,  in  order  to  save  time  and  distance,  the  master 
of  the  bark  proposed  to  take  the  brig  in  tow.  This  was  done. 
Subsequently,  supplies  were  furnished.  In  about  four  hours  after- 
wards, the  brig  began  to  make  sail,  and  was  kept  in  tow  for  about 
thirtv-six  hours,  and  until  within  about  fifteen  miles  of  Boston 
Light,  when  it  came  on  to  blow,  and  the  hawser  parted,  or  was 
cast  off,  and  both  vessels  ran  for  Provincetown.  The  reason 
given  for  keeping  the  brig  so  long  in  tow,  was,  that  she  was  in  a 
crippled  condition,  by  reason  of  having  no  heavy  canvas,  and  of 
the  sickness  of  her  crew,  and  want  of  provisions ;  and  that  the 
bark  had  not  suflScient  to  supply  her,  and  for  her  own  use,  if  they 
should  be  driven  off;  and,  therefore,  it  was  deemed  expedient  to 
keep  together,  and  to  supply  the  brig  as  wanted. 

Sprague,  J.,  in  delivering  his  opinion,  said,  in  substance :  De- 
lay to  save  life  is  not  a  deviation ;  but  delay  merely  to  save  pro- 
perty, is.  Li  this  case,  when  the  brig  was  seen  in  distress,  it  was 
the  duty  of  the  La  Grange  to  run  down  to  her,  to  ascertain 
whether  the  persons  on  board  needed  relief;  and  upon  learning 
that  they  did,  she  was  bound  to  take  the  necessary  measures  to 
afford  it ;  and  this  constitutes  no  deviation.  As  the  sea  and  wind 
were  such,  that  the  crew  of  the  brig  could  not  l>e  transferred  to 
the  La  Grange,  and  both  vessels  were  fast  drifting  out  of  their 
course,  the  taking  the  brig  in  tow  was  the  proper  mode  of  relief. 
The  only  serious  question  is,  whether  the  towing  was  continued 
too  long.  It  is  urged  in  behalf  of  the  respondents,  that  the  ob- 
ject of  the  captain  of  the  La  Grange  was  pecuniary  gain,  by. 
earning  salvage.  But  the  crew  of  the  brig  needed  assistance,  and 
it  must  be  presumed  that  the  master  was  also  actuated  by  a  desire 
to  afford  them  relief.  Now  there  being  a  double  motive,  to  re- 
lieve distress  and  to  save  property,  does  not  render  the  delay  a 
deviation,  nor  impair  the  merit  of  the  act.  The  law,  so  far  from 
discouraging  the  union  of  these  motives,  enhances  the  amount  of 
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salvage  compensation,  where  the  saving  of  property  is  accompanied 
by  relief  to  passengers  or  crew.  But  if  this  towing  was  continued 
after  it  had  ceased  to  be  necessary  to  relieve  the  distress  of  the 
crew,  and  merely  to  save  property,  then  it  was  a  deviation ;  but  I 
am  not  satisfied  that  it  was  so  continued. 

The  circumstances  are  not  decisive,  and,  in  doubtful  cases, 
where  the  master  may  be  influenced  by  motives  of  humanity,  as 
well  as  the  desire  to  save  property,  I  think  the  court  should  give 
him  the  benefit  of  a  favorable  construction.  To  do  otherwise, 
might  be  unjust,  and  would  certainly  be  impolitic.  It  would 
teach  masters  that,  in  doubtful  cases,  they  would  extend  relief  at 
their  peril.  That  although  they  had  fairly  exercised  their  best 
judgment,  yet,  upon  subsequent  revision  by  the  court,  they  might 
be  deemed  to  have  committed  an  unjustifiable  deviation,  to  the 
ruin  of  their  owners  and  themselves.  We  should  not  look  at  the 
conduct  of  a  master,  in  such  cases,  with  a  jealous  scrutiny,  nor 
give  such  a  construction  to  doubtful  acts,  as  would  admonish  him 
that,  in  order  to  be  safe  from  judicial  condemnation,  he  must 
harden  his  heart,  and  stint  the  measure  of  relief  to  danger  and 
distress.  The  humanity  and  morals  of  the  seas  require  a  more 
liberal  doctrine. 

Being  x)f  opinion  that  there  was  no  deviation,  I  have  no  occa- 
sion to  consider  the  question  made  at  the  bar,  as  to  what  would 
have  been  its  effect. 

Decree  for  the  libellants,  for  $195.77,  damages  and  costs. 

jP.  C.  LoHngj  for  the  libellants. 

jB.  Fletcher^  for  the  Merchants  Ins.  Co. 

No  qaestion  of  jarisdiction  was  raised  by  the  eminent  eounsel,  in  this  case. 
In  Cutler  v.  Rta^  7  Howard,  729,  it  was  held  bj  the  Supreme  Court,  that  the 
court  had  not  jurisdiction.  That  case  originated  in  the  Massachusetts  district, 
(see  ante,  p.  137,)  and  was  defended  by  Messrs.  Fletcher  and  Curtis,  who  were 
afterwards  respectively  Judges  of  the  Supreme  Court  of  Massachusetts,  and  of 
the  Supreme  Court  of  the  United  States ;  yet  neither  of  them  raised  the  question 
of  jarisdiction.  In  The  Mdyurka,  2  Curtis,  C.  C.  77,  Mr.  Justice  Curtis,  in  sub- 
mission to  what  he  deemed  the  decision  of  the  court,  in  Cutler  v.  Eea^  decided 
that  the  Admiralty  had  not  jurisdiction  of  a  suit  m  rem,  for  average  contribution ; 
but  subsequently,  the  Supreme  Court,  in  Dupont  v.  Vance,  19  Howard,  171,  sus- 
tained the  jurisdiction  in  such  case.  It  is  believed  that  the  authority  of  Cutier 
T.  Reaj  will  not  be  extended,  but  will  be  limited,  at  least,  to  the  particular  cir- 
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camstances  of  that  case.  See  note  ante,  p.  138.  That  delaj,  for  the  purpose  of 
saving  life,  is  not  a  deviation ;  see  The  Schoojur  Boston,  1  Somn.  328 ;  The  Ship 
Henry  Ewbank,  Id.  424 ;  The  Brig  Cora,  2  Wash.  G.  G.  80 ;  Lawrence  v.  ^de' 
botham,  6  East,  45 ;  Ship  Blaireau,  2  Granch,  240 ;  The  Emblem,  Daveis,  61 ;  The 
George  Nicholaus,  Newb.  460  j  Warder  v.  Goods,  1  Pet.  Adm.  31 ;  The  Water- 
loo, 2  Dods.  443 ;  The  Jane,  2  Hagg.  345  ;  The  Beaver,  3  Rob.  292 ;  Phillips 
on  Ins.,  I  1027.  The  language  of  the  reported  cases,  is  generally  restricted  to 
the  saving  of  life.  But  all  acts  incidental  thereto,  such  as  bearing  down  to  a 
vessel  which  has  made  a  signal,  are  included.  See  A  Box  of  Bullion,  ante,  p. 
57.  So,  also,  is  the  relief  of  persons  in  distress.  2  Parsons,  Mar.  Law,  301. 
And,  in  the  case  of  A  Box  of  Bullion,  it  was  held,  that  delay,  by  a  homeward 
bound  ship,  for  the  purpose  of  taking  the  crew  of  an  American  vessel,  abandoned 
at  sea,  from  a  foreign  vessel,  by  which  they  had  been  rescued,  and  which  was 
bound  to  a  foreign  port,  was  not  a  deviation,  the  usage  in  such  cases  being 
proved.  In  England,  the  Merchants'  Shipping  Act,  17  &  18  Vict,  c  104,  {  459, 
enacts,  that  in  case  a  vessel  is  stranded,  or  otherwise  in  distress,  on  the  shore 
of  any  sea  or  tidal  water  situate  within  the  limits  of  the  United  Kingdom,  there 
shall  be  salvage  allowed  for  saving  life,  and  that  it  shall  be  paid  by  the  owners 
of  the  ship,  before  all  other  salvage  claims  ;  and  if  the  ship  is  destroyed,  or 
its  value,  after  deducting  expenses,  is  not  sufficient  to  pay  the  salvage  on  lives, 
the  Board  of  Trade  may  award  such  sums  as  it  deems  fit,  out  of  the  mercantile 
marine  fund,  in  whole,  or  part  satisfaction  of  such  unpaid  salvage.  The  Bart- 
ley,  1  Swabey,  Adm.  198 ;  The  Coromandel,  .Id.  205 ;  The  Clarisse,  Id.  129 ; 
The  Leda,  Id.  40. 
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Where  a  whole  ship,  owned  in  Fall  River,  was  wrecked  near  to  a  very  Bxaall  and  low  sand 
island,  in  the  Pacific  Ocean,  uninhabited,  and  at  a  great  distance  from  any  oUier  land, 
and  the  crew,  with  great  labor,  rescued  a  part  of  the  oil  ftom.  the  water,  and  placed  it 
upon  the  island,  and  it  afterwards  came  to  a  place  of  safety ;  held,  that  the  orew  were 
not  salvors. 

The  master  and  orew,  as  the  only  means  of  escaping  fVom  the  island,  and  saving  pro- 
perty, built  a  schooner  of  thirty  seven  tons  burden,  and  for  this  purpose  used  remnants 
of  the  wrecked  ship,  which  were  of  no  value  to  her  owners ;  held,  that  the  remnants 
were  rightfully  so  used,  and  that  the  schooner  was  the  property  of  the  master  and  crew 
who  built  her. 

In  this  schooner  they  oouTeyed  the  cables  and  anchors  of  thd  wrecked  ship,  and  a  part 
of  her  oil,  to  Oahu ;  held,  that  the  master  and  crew  were  entitled,  as  owners  of  the 
schooner,  to  compensation  for  such  transportation. 

At  Oahu,  the  master,  in  order  to  rescue  a  part  of  the  crew  left  on  the  island,  and  a  quan- 
tity of  oil  which  had  also  been  left  there,  purchased  a  brig,  and  in  payment  gaye  a  draft 
on  Nathan  Durfee,  one  of  the  owners  of  the  wrecked  ship,  who  accepted  and  paid  the 
draft ;  held,  that  Durfee  then  became  sole  owner  of  the  brig. 

With  this  brig,  the  master  of  the  lost  ship,  proceeded  to  the  island,  and  with  much  risk 
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took  on  board  the  part  of  the  orew,  and  oil,  which  had  been  left  there,  and  brought  them 
safelj  to  Fall  River ;  heldy  that  the  owner  was  entitled  to  recover  compensation  for  the 
service,  over  and  above  his  expenses  and  risk,  and  had  a  lien  therefor. 

This  was  a  suit  against  certain  remnants,  and  oil,  of  the  whale 
ship  Holder  Borden,  promoted  by  her  master  and  crew,  and  Kathan 
Durfee. 

The  Holder  Borden,  of  four  hundred  and  forty-two  tons,  sailed 
from  Fall  River  in  November,  1842,  on  a  whaling  voyage  to  the 
South  Seas  and  the  Pacific  Ocean,  J.  J.  Pell,  master,  with  thirty- 
six  officers  and  men.  Her  cost,  when  fitted  for  the  voyage,  was 
frlO,000. 

Having  been  out  seventeen  months,  during  which  time  she  had 
been  successful  in  taking  oil,  on  the  night  of  the  12th  of  April,  1844, 
in  lat.  26°  1'  N.,  Ion.  174°  51'  W.,  she  struck  on  the  weather  side 
of  a  coral  reef,  near  an  island,  not  down  on  the  chart.  She  was 
soon  got  off,  but  in  ten  minutes  afterwards  struck  again,  and  went 
upon  the  weather  side  of  a  rock  that  lay  up  to  the  surface.  In 
two  hours  more  she  had  knocked  off  her  rudder,  broke  her  pintles, 
and  sustained  other  damage  ;  and  had  four  feet  of  water  in  her 
hold.  The  officers,  fearing  that  with  the  full  tide,  heavy  rollers 
might  come  in  and  open  the  ship,  ordered  the  boats  to  be  made 
ready,  and  provided  with  bread  and  water.  At  daylight,  the  lower 
hold  was  filled  with  water.  Land  was  seen  about  four  miles  dis- 
tant, and  the  captain  at  once  proceeded  on  shore,  to  ascertain  its 
character.  It  was  a  low  sand  island,  rising  but  a  few  feet  from  the 
water,  about  three  miles  in  circumference,  without  a  tree  or  shrub 
upon  its  whole  surface,  and  surrounded  by  shoals,  rocks,  and  coral 
reefs,  extending  on  one  side  to  the  distance  of  twenty-five  miles. 
On  returning  to  the  ship,  the  captain  ordered  the  masts  to  be  cut 
away,  and  water  to  be  got  from  the  hold.  The  chronometer,  charts, 
and  other  instruments  of  navigation,  together  with  some  bedding, 
were  obtained,  and  placed  in  a  boat.  All  that  day  the  .ship  re- 
mained on  an  even  keel,  and  the  crew  were  diligently  employed  in 
getting  everything  possible  from  between  decks,  in  anticipation  of 
her  falling  over.  Among  other  things,  they  had  got  upon  deck 
about  a  thousand  feet  of  pitch-pine  plank,  at  the  order  of  the  mas- 
ter, who  already  contemplated  the  construction  of  another  vessel,^ 
as  th6  only  means  of  escape  from  the  island. 
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At  sundown,  all  hands  went  on  shore  to  pass  the  night.  On 
landing,  they  turned  to  look  at  the  ship,  and  to  their  bitter  disap- 
pointment, saw  her  fall  over  seaward,  and  the  fruit  of  their  day's 
toil  thrown  overboard.  On  their  return  to  the  vessel,  the  next 
morning,  they  found  that  she  had  rested  upon  a  shelving  rock,  and 
in  falling  over,  had  slid  into  deep  water,  so  that  all  but  about  three 
feet  of  her  larboard  shear  plank  was  under  water.  By  nailing 
battens  to  the  deck,  however,  they  secured  a  foothold,  and  suc- 
ceeded in  obtaining  from  between  decks  three  or  four  light  spars, 
a  coil  or  two  of  rigging,  and  one  or  two  sails.  The  spars  were 
landed  that  evening.  The  mate  and  a  seaman,  who  were  left  on 
shore  that  day,  to  search  for  water,  after  much  labor  discovered 
it,  of  a  tolerable  quality,  by  digging,  near  the  centre  of  the  island. 
All  the  next  day  was  spent  in  breaking  up  the  outside  of  the  ship, 
to  obtain  timbers,  and  in  clearing  away  the  rigging,  in  order  to 
tow  ashore  the  masts,  which  had  been  cut  away. 

As  they  had  saved  very  little  provisions,  it  became  necessary 
to  begin  to  work  in  the  lower  hold,  which  was  deep  under  water, 
to  obtain  them.  Among  the  crew  were  two  divers,  natives  of  the 
South  Sea  Islands.  By  offering  them  increased  wages,  and  other 
additional  inducements,  the  master  prevailed  upon  them  to  go 
into  the  hold,  and  hook  on  to  whatever  they  could  reach.  They 
first  went  down  the  after-hatch,  and  fastened  successively  on  a 
number  of  casks.  Each  time,  the  full  crew  hoisted  away,  but 
could  start  nothing.  During  three  days,  they  tried  everything 
accessible  in  the  three  hatchways,  and  were  unable  to  move  one 
cask  a  single  inch,  though  they  straightened  their  hooks,  and  broke 
the  falls,  with  their  efforts.  The  master  states,  in  his  testimony, 
"  everything  was  Jacksoned,  chocked,  and  we  could  not  start  it." 
They  then  resolved  to  cut  a  hole  through  both  decks,  and  thus 
reach  the  provisions,  although  the  lower  deck  was  four  feet  under 
water.  For  this  purpose,  their  only  instrument  was  a  single 
whaling-spade.  This  was  kept  in  constant  activity  for  thirty-six 
hours,  being  passed  from  hand  to  hand,  when  it  was  found  that  a 
hole  had  been  cut,  just  large  enough  to  admit  the  passage  of  a  ca«k. 
The  labor  of  the  next  five  days  secured  to  them  three  barrels  of  bread, 
thirty  of  salted  provisions,  and  200  casks  of  oil.  Subsequently,  with 
the  same  instrument,  and  the  same  persevering  toil,  they  cut  four 
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Other  holes  through  both  decks,  through  which  they  raised  600 
barrels  of  oil,  and  left  them  floating  between  decks  for  safety. 
When  they  reached  the  provisions^  they  hoisted  them  upon  deck, 
and  having  becketed  them,  to  keep  them  from  floating  off",  threw 
them  overboard.  From  six  to  twelve  barrels,  only,  a  day,  could 
be  t'ak^n  to  the  shore  in  pleasant  weather.  The  beach  was  soft, 
like  quicksand,  and  they  were  obliged  to  cover  it  with  planks  for 
a  hundred  feet,  and  roll  the  casks,  up  this  floor,  to  the  solid  land. 
They  were  then  placed  in  tiers,  and  covered  with  grass,  to  protect 
them  from  the  sun.  In  this  toilsome  way,  1400  barrels  of  oil, 
and  a  quantity  of  j|^]:o visions,  were  landed. 

Six  days  after  the  wreck  of  the  Holder  Borden,  the  captain  set 
the  carpenter  and  three  men  at  work,  to  construct  a  schooner,  out 
of  the  materials  which  had  been  obtained  from  her.  It  involved 
much  sagacity,  and  patience,  and  toil.  They  were  entirely  with- 
out tools,  and  almost  without  resources  for  producing  them.  They 
manufactured  two  saws,  out  of  iron  hoops,  about  eight  feet  long. 
With  these  rude  implements,  they  sawed  out  the  larger  timbers, 
splitting  some  of  them,  their  entire  length,  three  times,  and  con- 
verted the  ship's  spars  and  knees,  into  plank  and  flooring,  with 
the  most  patient  assiduity.  They  took  the  ship's  try-pot,  fitted  a 
cover  to  it,  and  to  this  secured  a  steam-box,  for  steaming  the 
plank  to  be  fitted  to  the  new  vessel.  A  half-cask  of  sea-coal,  and 
the  ship's  bellows,  were  the  only  appliances  for  blacksmithing 
which  they  had  saved.  They  burnt  several  coal-pits,  using  wood  res- 
cued from  the  wreck.  Having  set  up  a  forge,  they  manufactured 
their  own  axes,  adzes,  and  augers.  ^^  I  never  saw  anything  like  the 
augers,"  said  the  captain,  "but  they  answered  our  purpose." 
Having  got  their  vessel  built,  at  last,  they  made  oakum,  manu- 
factured caulking  tools,  caulked  the  schooner  inside  and  out,  and 
painted  and  pitched  her,  from  materials  preserved  from  the  ship. 
They  had  reduced  the  ship's  spars ;  and  for  standing  rigging,  they 
used  the  unlaid  strands  of  a  stream  cable.  For  sails,  they  made 
over  the  ship's  canvas.  The  schooner  was  of  thirty-seven  tons,  and 
thirteen  feet  beam.  The  labor  of  launching  remained,  and  the  soft 
beach  rendered  it  almost  an  impossibility.  The  work  was  com- 
menced early  in  the  morning ;  and  though  the  most  extraordinary 
efforts  were  used,  it  was  late  in  the  afternoon,  before  they  were 
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able  to  float  their  little  craft,  which  they  very  appropriately  named 
"  The  Hope."  Immediately  on  being  launched,  she  went  over 
plank  shear  to  the  water.  Here  was  a  new  difficulty,  which  was 
to  be  conquered  only  by  the  same  persistent  exertion,  which  had 
marked  every  step  in  their  undertaking.  At  last,  having  got  on 
board  provisions,  water,  and  thirty  barrels  of  oil,  with  whatever 
ballast  of  a  heavier  sort  they  could  obtain,  the  schooner  was  found 
to  be  sufficiently  stiff  for  her  voyage ;  and  the  captain,  leaving 
eleven  men  upon  the  island,  to  take  care  of  the  oil,  with  a  promise 
of  his  speedy  return,  set  sail,  the  next  morning,  with  the  remainder 
of  his  crew,  after  nearly  five  months  spent  in  incessant  toil,  under 
a  torrid  sun,  upon  this  desolate  island.  In  twenty-three  days, 
they  reached  Oahu  in  safety.  Being  unable  to  charter  a  vessel, 
at  a  reasonable  rate,  to  run  back  to  the  island,  the  master  pur- 
chased the  brig  Delaware,  for  $6000,  for,  and  in  the  name  of  Na- 
than Durfee,  one  of  the  owners  of  the  Holder  Borden,  and  drew 
on  him  for  the  amount.  Having  made  necessary  preparations  for 
his  return,  he  set  sail,  and  in  eleven  days  made  the  island. 

Large  quantities  of  the  oil  had  been  lost  by  leakage,  through 
the  negligence  of  the  men,  who  had  allowed  the  casks  to  become 
uncovered,  and  exposed  to  the  sun. 

Twenty-six  days  of  exhausting  and  perilous  effort,  were  spent 
i^  placing  the  remaining  oil  on  board.  Having  been  wind-bound 
for  eight  days,  during  Vhich  time  they  were  exposed  to  great 
perils  from  storms  and  reefs,  they  set  sail  for  Oahu,  on  the  14th 
of  December,  and  arrived  at  that  port,  January  8th,  after  a  hard 
passage,  and  with  their  vessel  in  an  extremely  leaky  condition. 
Indeed,  it  was  found,  on  examination,  that  her  sheathing  was 
all  that  had  kept  her  afloat,  the  oakum  being  all  out  of  her 
9eams.  At  Oahu,  the  Delaware  was  repaired  and  refitted,  and 
sailed  thence  for  home,  on  the  9th  of  February.  She  arrived  at 
Fall.  River,  July  8th,  1845,  having  again  encountered,  in  her 
home  passage,  very  severe  weather,  bringing  the  oil  and  some 
remnants  of  the  Holder  Borden. 

A  libel  was  filed  in  admiralty,  by  the  master  and  seamen,  and 
process  in  rem  issued,  against  all  that  was  saved  from  the  Holder 
Borden. 
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The  underwriters  upon  the  Holder  Borden  and  catchings,  in- 
tervened as  claimants,  having  paid  as  for  a  total  loss. 

Some  of  the  questions  of  fact  at  issue,  were  referred  to  T.  D. 
Eliot,  Esq.,  of  New  Bedford,  as  assessor,  who  made  his  report 
thereon. 

SpRAaiJB,  J. — 1st.  Are  the  officers  and  crew  of  the  Holder 
Borden,  to  be  deemed  salvors,  in  rescuing  from  the  waves,  and 
placing  upon  the  island,  the  oil  and  fragments  of  the  vessel  ? 

In  the  case  of  The  Neptune^  1  Hagg.  227 ;  The  Massasoit,  ante, 
p.  97 ;   and  the  recently  reported  case  of  The  Reliance^  2  Wm. 
Robinson,  119,  it  is  decided  that,  in  case  of  shipwreck,  and  pait 
of  the  vessel  being  saved  by  the  exertions  of  the  crew,  they  are 
entitled  to  wages;  but  cannot  be  deemed  salvors,  unless  under 
very  extraordinary  circumstances.     It  is  insisted,  that  this  case 
comes  within  that  exception.     Immediately  upon  the  disaster,  the 
captain  resolved  upon  building  a  schooner,  as  the  only  means  of 
escaping  from  the  island.     He  put  upon  this  service  as  many 
men  as  could  be  employed  to  advantage,  and  it  took  nearly  five 
months  to  complete  her  for  sea,  during  which  time  the  residue  of 
the  crew  had  no  other  employment  than  that  of  saving  the  oil. 
The  weather  was  fine,  the  sea  was  smooth,  and  although  the  ser- 
vice was  laborious,  it  was  not  attended  with  danger,  or  any  par- 
ticular suffering.      We  should  keep  in  mind,  that  this  was  a 
whaling  voyage,  in  which  the  great  principle  of  maritime  policy, 
of  uniting  the  interest  of  the  mariner  with  that  of  the  owner,  is 
adopted,  in  its  greatest  force.     By  express  contract,  the  com- 
pensation of  a  mariner  is  to  be  only  a  share  of  the  net  proceeds, 
which  shall  be  brought  to  the  hands  of  the  owner.     In  taking  the 
oil  from  the  wreck,  therefore,  they  were  laboring  to  secure  the 
proceeds  of  the  voyage,  upon  which  their  compensation  depended, 
which  was  enhanced  by  every  barrel  ultimately  saved.     I  do  not 
think  that  the  circumstances  were  such  as  to  entitle  them  to  be 
considered  as  salvors,  for  merely  placing  the  remnants  of  the 
ship,  and  the  oil,  out  of  the  reach  of  the  waves. 

The  men  worked  only  during  the  day,  not  being  pressed  for 
time,  subsisted  upon  the  provisions  of  the  ship,  and  acted  under 
the  direction  of  her  officers. 

The  captain  exhibited  great  ability,  promptness  and  energy,  in 
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the  trying  and  novel  circumstances  in  which  he  was  placed ;  and 
all  parties  concur  in  paying  ^a  deserved  tribute  to  his  merit.  But 
the  crew  had  no  responsibility,  except  that  of  obedience  to  his 
commands. 

2d.  The  next  question  is,  what  are  the  rights  of  the  oflScers 
and  crew,  with  respect  to  the  schooner  Hope,  and  the  property 
transported  in  her  to  Oahu  ?  The  remnants  of  the  ship  belonged 
to  her  owners ;  but,  under  the  circumstances,  were  rightfully  used 
by  the  officers  and  crew,  in  building  the  schooner.  None  of  the 
old  materials  could  be  made  use  of,  in  the  form  in  which  they 
were  found.  All  had  to  be  re-fashioned,  with  very  great  labor. 
The  mariners  were  under  no  obligation,  by  virtue  of  their  original 
contract,  to  build  this  vessel ;  and  the  owners  of  the  ship  acquired 
no  right  from  the  building  of  her,  their  materials  used  in  her  con- 
struction, being  found,  by  the  assessor's  report,  to  have  been  of 
no  value  to  them.  In  a  whaling  voyage,  the  owners  are  to  furnish 
the  ship,  and  the  mariners  to  perform  the  labor.  If  the  captain 
had  hired  a  vessel,  to  transport  the  property  from  this  island,  he 
would  have  been  entited  to  remuneration  of  the  expense  thus  in- 
curred. If  the  captain  and  mariners  employ  their  own  vessel, 
they,  also,  are  entitled  to  compensation. 

3d.  The  brig  Delaware,  purchased  at  Oahu,  is  to  be  deemed 
the  property  of  Dr.  Durfee.  The  purchase  was  made  in  his  name ; 
the  bill  of  sale  given  to  him  alone.  He  has  paid  the  purchase- 
money,  and  although  the  captain  states,  that  he  purchased  her  for 
the  owners  of  the  Holder  Borden,  whoever  they  might  be,  it  does 
not  appear  that  any  of  the  other  owners  have,  in  any  manner, 
ratified  his  acts,  or  participated  in  the  purchase.  For  going  from 
Oahu  to  the  island,  which  I  shall  call  "  PelFs  Island,"  and  taking 
from  thence  the  oil,  and  the  few  remnants  of  the  ship,  the  brig 
was  entitled  to  compensation,  and  has  a  lien,  therefor,  on  the 
property  taken  on  board  and  brought  to  the  United  States.  It 
appears,  that  the  officers  and  crew  of  the  Delaware,  have  been 
paid  by  her  owner,  for  their  services  in  going  from  Oahu  to  Pell's 
Island,  and  taking  and  conveying  her  cargo  thence  to  the  United 
States,  and  are  not  now  to  be  compensated  for  that  service. 

It  is  found,  by  the  assessor,  that  the  actual  expenses  incurred 
by  the  owner  of  the  Delaware,  in  saving  this  property,  including 
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the  purchase  of  the  brig,  and  deducting  her  value  at  Fall  River, 
was  $11,303.12 ;  and  he  has  reported,  that  five  per  cent,  will  be 
a  fair  rate  of  insurance.  This,  I  am  satisfied  from  the  evidence, 
is  a  moderate  estimate.  Beside  the  amount  of  expenses  and  in- 
surance, the  owner  ought  to  be  allowed  such  further  compensa- 
tion, as  would  have  been  an  adequate  inducement  to  him,  if  he 
bad  been  present,  to  allow  his  vessel  to  be  employed  in  this  extra- 
ordinary enterprize. 

For  this,  including  the  risk  of  the  brig,  I  shall  allow  the  sum 
of  $1650,  which,  added  to  the  expenses  above  stated,  makes  an 
aggregate  of  $12,953.12.  The  assessor  has  reported,  tSat  one- 
third  of  the  net  proceeds  would  be  a  fair  compensation  to  the 
owners  of  the  Hope,  for  taking,  and  carrying  to  Oahu,  the  oil 
and  remnants,  which  were  conveyed  in  that  vessel,  and  t^at  sum, 
being  $755.60,  will  be  allowed  to  them  accordingly ;  and  as  Cap- 
tain Pell  has  not  been  adequately  rewarded,  for  his  peculiar  and 
meritorious  services,  in  the  extraordinary  circumstances  in  which 
he  was  placed,  I  shall  award  to  him  the  further  sum  of  $200. 

The  net  proceeds  of  the  oil  and  remnants  of  the  ship,  taken  by 
the  brig  Delaware  from  Pell's  island,  amounted  to    $17,628.57 
Deduct 12,953.12 


Leaves $4,675.45 

The  net  proceeds  of  the  oil  and  remnants,  conveyed  by  the  Hope, 

was  $2266.80 ;  deduct  $755.60,  and  $200,  leaves  $1311.20 ;  from 
the  above  sums  of  $4675.45,  and  $1311.20,  will  be  deducted  the 
costs  of  the  libellants ;  and  the  residue  will  remain  to  the  owners 
of  the  Holder  Borden,  and  her  officers  and  crew.  So  far  as  this 
fond  is  the  proceeds  of  the  remnants  of  the  ship,  it  belongs  ex- 
clusively to  her  owners.  So  far  as  it  is  the  proceeds  of  the  oil,  it 
belongs  to  the  owners,  officers,  and  crew  of  the  ship,  in  the  pro- 
portions prescribed  by  the  shipping  articles. 

Decree  accordingly. 

T.  (}.  Coffin^  for  the  libellants. 

J.  H.  Clifford^  for  the  claimants. 


In  The  Nepiune,  1  Hagg.  Adm.  237,  Lord  Stowell,  giving  judgment  in  favor 
of  seamen's  claim  for  wages,  in  a  case  of  wreck,  where  materials  had  been  saved 


152  DISTRICT  COURT, 

The  Elisa  Jane. 

by  them,  said,  as  to  their  being  considered  salvors :  ''  I  will  not  say,  that  in  the 
infinite  range  of  possible  eyents,  that  may  happen  in  the  intercourse  of  men, 
circumstances  might  not  present  themselveSi  that  might  induce  the  court  to 
open  itself  to  their  claim  of  a  persona  standi  in  judido.    But  they  must  be 
very  extraordinary  circumstances  indeed/'    In  The  Florence,  nearly  thirty  yeats 
afterwards,  Dr.  Lnshington  speaks  of  such  a  claim,  as  of  novel  impression  in  an 
English  conrt ;  and  he  sustained  it,  on  the  ground,  that  the  seaman's  contract 
had  been  vacated,  by  an  abandonment  of  the  ship  at  sea,  on  account  of  damage 
received  and  the  state  of  the  elements,  for  the  purpose  of  saving  life,  without  hope 
of  return,  in  good  faith,  and  by  the  master^s  order ;  and  so  the  libellants,  not 
being  seamen,  might  be  salvors  of  the  ship.    The  case  of  The  Bolder  Borden^ 
and  the  American  authorities  cited  below,  do  not  seem  to  enlarge  this  doctrine, 
nor  to  sustain  the  claim  of  seamen  to  salvage  reward  for  services  rendered  dar- 
ing the  existence  of  the  contract     Mesner  v.  Suffolk  Batik,  1  Law  Rep.  249 ; 
MiUer  V.  Kelley,  Abbott,  R.  664;  The  Star,  14  Law  Rep.  487 ;  The  Robert  <f- 
Anne,  Stuart,  Adm.  254 ;  The  Acorn,  19  Law  Rep.  499 ;  S.  C.  21  Id.  99;  The 
John  Perkins,  21  Id.  87 ;  The  Blaireau,  2  Cranch,  240 ;  The  Wave^  2  Paine, 
C  G.  140.    The  case  of  The  Mary  Bale,  Marvin  on  Salvage,  161,  seems  to  go 
farther  in  favor  of  the  seaman  than  the  case  in  the  text,  or  the  cases  cited. 
The  numerous  cases,  already  cited  in  The  Massasoii,  ante,  p.  97,  in  which 
wages  have  been  allowed,  out  of  wreck,  as  salvage,  or  quasi  salvage,  can 
hardly  be  considered,  in  view  of  subsequent  decisions,  as  an  authority  for  the 
exception. 
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JAMES  H.  BBODERICK,  CLAIMAVT. 

The  consignee  of  a  vessel,  in  a  foreign  port,  who  furnishes  necessary  supplies  on  credit, 

not  having  funds  of  the  owner  in  his  hands,  may  have  a  lien  therefor  upon  the  vessel, 

notwithstanding  his  being  consignee. 
No  lien  arises  by  the  maritime  law,  for  supplies  famished  to  a  vessel,  in  her  home  port, 

although  the  furnisher  have  his  residence  in  a  foreign  country. 
As  against  bond  fide  purchasers,  without  notice,  tacit  liens  for  necessaries  must  be  eo> 

forced  with  reasonable  diligence. 
Such  liens  will  be  valid,  even  against  bondjide  purchasers,  if  there  has  been  no  want  of 

diligence  in  enforcing  them. 

This  was  a  libel  in  rem,  promoted  by  Samuel  Gleland,  a  resi- 
dent of  Boston,  to  obtain  payment  for  certain  supplies,  furnished 
by  him  to  the  schooner  Eliza  Jane,  of  St.  John,  New  Brunswick. 
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A  part  of  the  supplies  were  furnished  by  the  libellant,  at  Boston, 
in  January,  1846 ;  and  another  portion,  in  September  of  the  same 
year ;  and  the  remainder,  by  one  Crane,  as  the  agent  of  the  libel- 
lant, at  St.  John,  where  the  schooner  then  was,  being  her  home 
port.  The  libellant  was,  during  the  above  named  period,  a  ship 
chandler,  in  Boston,  and  consignee  of  the  Eliza  Jane.  In  Octo- 
ber, 1846,  the  Eliza  Jane  was  conveyed  by  her  then  owners,  to  a 
honafde  purchaser. 

Sprague,  J. — There  are  two  classes  of  supplies  sued  for, — those 
famished  in  Boston,  and  those  furnished  at  St.  John.  And  it  is 
insisted,  that  no  lien  ever  existed  for  either.  I  will  first  consider 
those  furnished  in  Boston. 

The  only  ground  upon  which  it  is  urged  that  no  lien  originally 
arose  is,  that  the  libellant  was  consignee  of  the  vessel.  Is  this 
sufficient  to  repel  the  lien  which  would  otherwise  attach  ?  This 
was  a  foreign  vessel,  in  need  of  repairs  and  supplies,  to  enable  her 
to  proceed  on  her  voyage.  The  libellant  furnished  them  at  the 
request  of  the  master,  and  was  not  paid  therefor.  These  facts, 
by  the  general  maritime  law,  were  sufficient  to  create  a  lien ;  that 
is,  a  tacit  hypothecation,  following  as  a  legal  consequence  of  those 
facts.  There  need  be  no  express  stipulation  for  such  hypotheca- 
tion ;  credit  must,  indeed,  be  given  to  the  vessel,  but  it  need  not 
be  proved  that  there  was  any  special  agreement  to  that  effect. 
Where  such  supplies  are  obtained,  on  credit,  it  is  presumed  that 
credit  was  given  to  the  vessel,  as  well  as  the  owners,  unless  there 
is  something  in  the  circumstances  of  the  case  to  repel  such  pre- 
sumption. These  resulting,  or  tacit,  hypothecations,  are  founded 
upon  justice  and  policy.  It  is  consonant  to  natural  equity,  that 
one  who  has  transferred  property  to  another,  upon  a  promise  of 
payment  therefor,  should,  as  against  the  purchaser,  hold  security 
upon  the  property,  until  payment  is  made ;  that  he  should  not  be 
deemed  to  have  relinquished  all  claim  to  it,  until  he  shall  have 
received  the  consideration  for  which  it  was  agreed  to  make  the 
transfer.  This  is  strictly  true  as  to  repairs,  which  are  incorpo- 
rated into,  and  enhance  the  value  of,  the  vessel.  The  lien  ia 
necessarily  upon  the  whole,  but  is  limited,«n  amount,  to  that  por- 
tion which  has  become  a  part  of  the  vessel. 

It  is  consonant  with  the  soundest  principles  of  policy  that  li< 
11 
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should  be  given,  not  only  for  repairs,  but  for  all  necessary  supplies ; 
and  that  such  liens  should  tacitly,  and  by  implication,  result  from 
the  giving  credit  for  such  supplies.     It  is  for  the  benefit  of  the  fur- 
nisher, as  it  gives  him  better  security.     It  is  for  the  benefit  of 
the  owner  of  the  vessel,  as  he  makes  his  purchases  upon  better 
terms ;  for  it  is  the  known  law  of  trade,  the  higher  the  security, 
the  lower  the  price,  or  the  better  the  conditions  upon  which  credit 
is  given.     One  of  the  inconveniences  arising  from  giving  a  mort- 
gage, or  any  instrument  of  express  hypothecation,  is,  that  it  may 
create  suspicion  of  the  owner's  pecuniary  ability,  or  cast  a  shade 
upon  his  general  credit.     This  is  sometimes  felt  as  a  serious  evil, 
and  a  seller  often  hesitates  to  demand  express  security,  although 
it  would  have  a  material  influence  upon  his  conditions  of  sale. 
These  tacit  and  resulting  liens,  are  subject  to  no  such  inconveni- 
ence ;  not  being  demanded  by  the  creditor,  but  following  only  as 
a  legal  consequence  of  the  credit,  they  indicate  no  distrust,  and 
create  no  suspicion.     These  liens,  so  accruing,  existed  under  the 
Roman  law,  and  are  recognized  and  enforced  in  the  jurisprudence 
of  our  own  country,  and  by  that  of  every  maritime  nation,  except- 
ing England  ;  and  there  these  liens,  although  highly  just  and 
salutary,  have   been  ignored,  and  their  enforcement  prevented, 
because  the  admiralty,  the  only  jurisdiction  which  could  enforce 
them,  has  been  stricken  down  by  its  enemies,  the  courts  of  com- 
mon law,  wielding  the  power  of  prohibition,  against  which  the 
courts  of  admiralty  have  no  defence^    This  enmity  and  warfare 
of  the  common  law  judges,  arose  mainly  from  their  desire  to  mo- 
nopolize all  judicial  authority.     ^8t  boni  judicis  ampliare  juriS" 
dictionem^  was  a  current  maxim  of  the  day.     The  better  reading, 
however,  iajustitiamy  mstesii  of  jurisdietionem.     But  the  English 
common  law  judges  of  former  days,  acted  toward  other  tribunals 
under  the  worst  reading  of  this  maxim,  and  the  cause  of  justice 
and  sound  jurisprudence  sufiered  accordingly.     But  the  admiralty 
and  maritime  jurisdiction  given  by  the  Constitution  of  the  United 
States,  is  that  legitimate  jurisdiction  known  and  recognized  by 
the  general  maritime  world,  and  not  that  jurisdiction  as  it  has 
been  maimed  and  cri|^led,  and  almost  crushed,  by  the  common 
law  courts  of  England.    Such  being  the  tacit  hypothecations  under 
our  law,  the  question  is,  whether  the  libellant's  having  been  the 
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consignee  of  this  vessel,  prevented  any  lien  from  arising  for  the  re- 
pairs and  supplies,  which  he  furnished.  There  seems  to  be  no  good 
reason  for  its  having  that  effect.  If,  indeed,  the  consignee  have 
funds,  which  ought  to  be  applied  to  the  necessities  of  the  vessel, 
or  if  he  knows  that  the  master  has  such  funds,  he  has  no  right  to 
furnish  her  upon  credit ;  or,  if  from  his  mode  of  dealing  with  the 
owner,  or  other  circumstances,  it  appears  that  the  credit  was  given 
solely  to  the  owners,  and  not  to  the  vessel,  then  the  lien  would  be 
repelled ;  but  there  is  no  evidence,  or  reasonable  ground  of  pre- 
sumption, that  the  libellant  had  funds  of  the  owner,  or  that  the 
master  had  such,  or  that  the  credit  given  was  personal  merely. 

I  am  not  aware  of  any  authority  directly  in  point.  In  Davis 
V.  Childj  Daveis,  71,  the  doctrine  that  material  men  have  an 
accruing  lien  upon  foreign  vessels,  is  laid  down  without  exception. 

The  most  analogous  case  to  the  one  at  issue,  is  that  where  a  con- 
signee secures  himself  for  supplies  furnished  by  him,  by  taking  a 
bottomry  bond.  The  question  has  arisen  in  this  form  several 
times,  in  the  courts  of  admiralty  and  common  law,  in  this  country 
and  England. 

In  the  case  of  The  Hero^  2  Dods.  139,  Lord  Stowell  held,  that 
though  the  taking  of  bottomry  bonds  by  the  agent,  or  consignee, 
of  a  ship,  was  a  practice  not  to  be  encouraged ;  yet,  that  cases 
might  arise  in  which  an  agent  would  be  justified  in  so  doing.  In 
this  country,  some  of  the  earlier  cases  took  the  ground,  that  a 
master  could  not  hypothecate  to  an  agent ;  The  Ship  Emperor, 
Bee,  339 ;  Beade  v.  The  Comm.  Ins.  Co.^  3  Johns.  352  ;  but  the 
later  decisions  have  not  sustained  this  position ;  and  the  law  now 
seems  to  be  generally  conceded  to  be  as  stated  by  Lord  StowelL 
The  Laviniaj  1  Wash.  C.  C.  49;  Abbott  on  Shipping,  159, 
note;  3  Kent,  Comm.  172 ;(a)  so,  a  bottomry  bond  has  been 
sustained  in  favor  of  the  owner  of  the  cargo,  who  was  on 
board  the  vessel,  at  the  time  the  necessity  arose,  and  furnished 
supplies ;  the  court  ruling  that  the  owner  of  the  cargo  in  that 
position,  was  under  no  peculiar  obligation  to  advance  the  neces- 
sary supplies,  without  the  usual  security  and  compensation ;  The 
Active,  2  Wash.  C.  C.  226. 

(a)  The  Oriental,  3  W.  Bob.  243  ;  The  Royal  Stuart,  33  EDg.  L.  k  £.  602. 
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The  present  case,  however,  is  not  one  of  hypothecation  by  bot- 
tomry bond,  and  the  great  objection  urged  against  a  consignee's 
being  permitted  to  take  an  instrument  carrying  maritime  interest, 
does  not  apply  to  a  resulting  lien  upon  the  ship.  Against  bot- 
tomry bonds  it  is  urged,  that  a  consignee  holds  a  fiduciary  relation 
toward  the  owner,  and  that  allowing  him  to  take  such  security, 
might  tempt  him  to  violate  his  duty,  and  take  advantage  of  the 
necessities  of  the  ship,  in  order  to  obtain  heavy  maritime  interest. 
As  the  ordinary  maritime  lien  carries  with  it  no  such  interest,  this 
objection  has  no  application  to  it. 

The  arguments  in  favor  of  allowing  such  a  lien  to  the  consignee, 
are  stronger  than  those  in  favor  of  allowing  it  to  the  master  of  a 
vessel.  The  consignee  does  not  stand  in  equally  confidential 
relations  toward  the  owner;  neither  does  he  derive  the  same 
advantage  from  the  supplies  when  furnished;  yet  a  lien  has 
repeatedly  been  sustained  in  this  country,  and  in  this  court,  in 
favor  of  the  master,  for  supplies  furnished  his  ship,  under  proper 
circumstances ;  The  New  Jersey ^  1  Pet.  Adm.  223 ;  The  Ship 
Packetj  3  Mason,  264 ;  JEx  parte  Clark^  ante,  p.  69.  I  see  no 
sufficient  reason,  why  a  consignee,  without  funds  of  the  owner  in 
his  hands,  should  be  made  an  exception  to  a  rule  so  general,  as  that 
allowing  a  lien  to  foreign  furnishers  or  lenders.  Upon  the  prin- 
ciples of  maritime  law,  and  the  analogies  of  decided  cases,  I  am 
of  opinion  that  a  consignee,  in  a  foreign  port,  furnishing  supplies 
to  a  vessel,  without  having  funds  of  his  principal  in  his  hands,  is 
not  deprived  by  his  character  of  consignee,  of  the  ordinary  mari- 
time lien  of  material  men. 

The  second  class  of  supplies  was  furnished  by  the  libellant, 
through  his  agent  at  St.  John,  while  the  vessel  was  there,  in  her 
home  port.  It  has  been  held  by  the  Supreme  Court  of  the  United 
States,  and  must  be  deemed  the  settled  law  of  this  country,  that 
these  maritime  liens  do  not  arise,  when  the  vessel  is  in  a  place,  or 
State,  where  the  owners  reside.(a)  A  vessel,  however,  in  a  port 
of  a  State  to  which  she  does  not  belong,  b  not  deemed  to  be  in 
her  home  port,  but  so  far  foreign,  that  these  tacit  hypothecations 
attach  to  her.     It  is  the  residence  of  the  owners,  and  not  that  of 


(a)  TU  Generai  SmUh,  4  Wheat.  438  ;  Davu  v.  Child,  Daveis,  71. 
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the  furnisher,  that  is  to  be  looked  to,  in  determining  whether  the 
vessel  is  a  domestic  one,  so  as  to  exclude  the  lien.  In  this  case, 
the  owners  lived  at  St.  John.  The  vessel  was  there  when  the 
supplies  were  furnished ;  and  by  the  maritime  law,  as  understood 
in  this  country,  no  tacit  hypothecation  arose,  and  it  is  not  con- 
tended that  the  local  law  gave  any  lien.  This  class  of  supplies, 
therefore,  must  be  disallowed.  It  is  contended  for  the  claimant, 
that  if  a  lien  ever  existed  for  the  supplies  furnished  at  Boston,  it 
has  been  lost  by  neglect.  A  part  of  them  were  furnished  in  Jan* 
uary,  and  the  residue  in  September,  1846.  This  vessel  was  in 
Boston  in  July  of  that  year, — six  months  after  the  first  supplies. 
There  had  been  abundant  time  for  the  libellant  to  have  demanded 
payment  of  the  owners,  at  St.  John,  and  for  the  latter  to  have 
transmitted  funds  in  discharge  of  this  debt ;  and  the  libellant  well 
knowing  tliis,  and  that  the  vessel  was  in  Boston,  should  have  en^ 
forced  his  lien  in  July,  if  he  meant  to  rely  upon  it.  The  omission 
to  do  BO  was  a  want  of  reasonable  diligence,  and  the  lien  cannot 
now  be  set  up  against  the  claimant,  who  is  a  bona  fide  purchaser,  ^ 
without  notice. 

The  claim  for  the  supplies  furnished  in  September,  stands  on 
different  ground.  It  does  not  appear,  that  from  that  time, 
until  the  filing  of  this  libel,  this  vessel  was  within  the  reach 
of  the  libellants,  or  that  they  have  been  guilty  of  any  neglect  in 
asserting  their  right.  It  has  not,  therefore,  been  lost,  for  want 
of  reasonable  diligence  in  pursuing  it.  The  transfer  under  which 
the  present  claimant  holds  the  vessel,  was  made  in  October,  1846, 
uid  within  one  month  after  the  supplies  in  September.  The  pur- 
chaser could  easily  have  ascertained  whether  this  lien  existed ; 
and  if  he  omitted  that  precaution,  it  cannot  defeat  the  claim  which 
the  libellant  has  in  no  manner  relinquished  or  forfeited.  The 
Eastern  Star^  Ware,  185 ;   The  Bark  Ohusan,  2  Story,  469. 

Decree  for  the  libellant  for  the  amount  of  the  supplies  furnished 
in  September,  1846. 

jL.  ff.  Chandler  ^  H,  0.  Maine,  for  the  libellant» 

C,  T.  ^  T.  H,  Ru99eUj  for  the  claimant. 
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December,  1847. 
MaTERN  V.  GiBBS  ET   AL. 

The  master  and  owners  of  a  whaling  ship,  are  not  liable  to  be  sued  jointly  by  a  seaman, 

for  his  lay  or  share. 
A  clause  in  the  shipping  articles,  anthorizing  the  master  to  disrate  any  seaman,  whom 

he  shoald  judge  indisposed,  or  incompetent,  to  his  duty,  which  had  been  in  use  only 

three  years,  and  was  not  brought  specially  to  the  notice  of  the  seaman,  at  the  time  he 

shipped,  was  held  not  to  be  binding  on  him. 
Whether  any  length  of  use,  or  special  notice  of  such  an  article,  would  make  the  judgment 

of  the  master  conclusive,  qucere. 

This  was  a  libel  in  admiralty,  for  a  cooper's  lay  on  a  whaling 
voyage,  (one  sixty-fifth  of  the  net  catchings,  being  more  than 
$1300,)  brought  against  the  master  and  owners.  An  exception, 
that  these  parties  could  not  be  proceeded  against  jointly,(a)  being 
sustained  by  the  court,  there  was  a  discontinuance  as  to  the  master. 
Two  other  exceptions :  Ist.  That  a  master  in  a  whaling  voyage  is 
not  liable  for  the  lays  of  the  men ;  and  2dly.  That  all  the  owners 
must  be  joined ;  were  argued  at  length  in  April  last,  but  it  became 
unnecessary  to  decide  them.  After  a  hearing,  at  a  subsequent  day, 
upon  the  merits, 

Sprague,  J.,  gave  his  opinion,  in  substance,  as  follows  : — ^The 
defence  was,  1st.  That  the  libellant  being  judged  incompetent 
by  the  master,  and  displaced,  this  was  conclusive  against  his 
claim,  under  the  following  clause  in  the  Shipping  Articles : — "  It 
is  further  agreed  that  if  any  oflScer  or  seaman,  after  a  fair  trial 
of  his  abilities  or  disposition,  shall  be  judged  incompetent,  or  in- 
disposed, to  the  proper  discharge  of  the  duties  of  his  station,  the 
master  shall  have  a  right  to  displace  him,  and  substitute  another 
in  his  stead, — ^a  corresponding  reduction  of  the  lay  of  such  officer, 
or  seaman,  with  reference  to  the  duty  which  he  may  afterwards 
perform,  thenceforth  to  take  effect."  See  Gurtis's  Merchant  Sea- 
men, p.  393. 

It  was  alleged  by  the  libellant,  in  his  supplemental  libel,  and 

(a)  See  13th  Adm.  Rule. 
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was  uncontradicted,  that  he  had  no  actual  knowledge  of  this  sti- 
pulation in  the  articles,  and  that  they  were  neither  read  by,  nor  to, 
him,  and  that  he  received  no  additional  compensation  on  account 
of  it.     It  is  the  well  settled  rule  of  admiralty  law,  that  a  seaman 
is  not  bound  by  any  new  or  unusual  stipulation  introduced  into  the 
articles,  and  which  is  in  derogation  of  his  general  rights,  without 
full  knowledge  thereof,  and  adequate  compensation   therefor.(a) 
Now,  the  object  of  this  clause  is,  not  merely  to  enable  the  master 
to  disrate  a  seaman,  which  he  might  always  do,  but  to  make  the 
master's  judgment,  on  that  point,  conclusive  upon  the  seaman  and 
his  wages,  so  that  no  court  may  afterwards  inquire  into  its  correct- 
ness.    Such  being  the  character  of  this  article,  and  the  libellant 
denying  any  knowledge  of  it  in  fact,  the  court  is  to  inquire  whether 
general  usage  and  length  of  time,  has  so  far  established  it,  as  a 
part  of  the  common  shipping  articles,  in  the  whaling  business,  that 
the  libellant  was,  in  legal  contemplation,  affected  with  knowledge 
of  it.     On  this  point,  the  facts  as  reported,  under  agreement,  by  a 
commissioner  of  this  court  are,  that  the  introduction  of  this  stipu- 
lation is  peculiar  to  New  Bedford,  and  its  immediate  vicinity ;  that 
a  form  of  articles,  with  this  clause,  was  first  printed  in  1839 ;  that 
it  began  to  be  used  in  1840,  and  from  that  time  forward,  has  been 
growing  into  general  use.     This  vessel  sailed  from  New  Bedford 
in  1843.     Thus  the  average  length  of  a  single  whaling  voyage, 
measures  the  whole  interval  from  its  first  introduction,  to  its  use 
in  the  articles  now  in  question.     The  duration  of  these  voyages 
makes  the  shipping  and  the  settling  with  crews,  of  much  less  fre- 
quent recurrence  than  in  the  freighting  business.     Upon  these 
facts,  I  think  it  would  be  venturing  too  far,  to  say  that  this  libel- 
lant must  be  presumed  to  have  known  of  the  introduction  of  this 
clause.     He  should  have  been  specially  informed  of  it,  at  the  time 
he  shipped. 

In  deciding  this  point,  upon  the  special  circumstances  of  the 
case,  I  do  not  mean  to  intimate  an  opinion  that  this  clause  in  the 
shipping  articles  would,  by  any  length  of  time,  or  by  being  brought 
specially  to  the  notice  of  the  seaman,  make  the  judgment  of  the 
master  absolutely  conclusive,  so  that  the  court  could  not  inquire 


(a)  Broton  v.  Lullf  2  Sumn.  443. 
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into  its  justness,  or  reasonableness.     I  leave  that  question  to  be 
decided,  when  it  shall  become  necessary  to  do  so.(a) 

The  judgment  of  the  master  being  held  not  conclusive  upon  the 
Ubellant,  I  must  pass  upon  the  question  of  his  competency.  It 
was  proved  to  have  been  perfectly  well  understood  by  all  parties, 
that  he  shipped  as  for  his  first  voyage,  and  not  at  the  full  lay  of  a 
cooper.  Upon  a  careful  examination  of  all  the  evidence,  I  am  of 
opinion  that  the  libellant  was  not  incompetent  to  fulfil  this  engage- 
ment. 

Decree  for  the  libellant  for  the  lay  claimed. 

U,  T.  Dana,  for  the  libellant. 

J.  H,  Oliffard  ^  L.  F.  Brighaniy  for  the  respondents. 


May,  1848. 

Lenox  v.  Winisimmet  Company. 

It  is  culpable  negligence  in  a  ferry  boat,  to  ran  on  a  dark  night,  through  a  crowded  har- 
bor, relying  solely  on  a  brass  compass,  which  would  not  traverse  so  well  as  a  lighter 
one,  which  was  on  board  at  the  time. 

By  the  maritime  law,  a  vessel  at  anchor,  in  a  thoroughfare,  in  a  dark  night,  is  bound  to 
exhibit  a  light. 

In  a  case  of  collision,  both  vessels  being  in  fault,  the  aggregate  damage  and  costa  were 
equally  divided. 

Sprague,  J. — The  schooner  Tiberius,  while  lying  at  anchor 
between  East  Boston  and  the  navy-yard  at  Charlestown,  was,  at 
about  10  o'clock  p.  m.,  on  the  8th  of  September  last,  run  into  by 
the  steamer  Winisimmet,  plying  as  a  ferry  boat  between  Chelsea 
and  Boston. 

The  first  question  is,  what  was  the  position  of  the  Tiberius  ? 
Upon  this  point  there  is  a  .distressing  and  irreconcilable  conflict 
of  evidence,  and  the  best  conclusion  at  which  I  can  arrive  is,  that 
she  lay  somewhere  from  three  hundred  to  five  hundred  feet  from 
the  edge  of  the  channel  at  East  Boston,  and  from  five  hundred 

■ 

(a)  Neave  v.  FraU,  6  B.  A  P.  408. 
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and  fifty  to  seven  hundred  and  fifty  feet  from  a  straight  line,  drawn 
from  the  ferry-ways  in  Chelsea  to  the  ferry-ways  in  Boston.  The 
Tiberius  came  to  anchor,  at  that  place,  between  7  and  8  o'clock 
A.  M.,  on  the  8th,  and  lay  there  during  the  day,  in  full  view  of  the 
steamer.  To  repel  the  inference  of  negligence  from  the  Winisim- 
met*s  being  so  far  from  her  usual  track,  it  was  proved  by  the  re- 
spondents that  the  night  was  extremely  dark,  from  clouds  and  fog, 
so  that  the  boat,  for  the  greater  part  of  the  distance,  could  be 
steered  only  by  the  compass ;  that  there  was  very  little  wind,  not 
exceeding  a  three-knot  breeze,  the  water  smooth,  so  that  the  com- 
pass would  not  traverse  quickly,  and  the  boat  might  vary  her 
course  from  one  to  two  points,  before  the  compass  would  indicate 
a  change  in  direction ;  and  also,  that  the  varying  currents  setting 
up  the  harbor,  and  into  Charles  and  Mystic  rivers,  increased  the 
difficulty.  The  steamer  had  two  compasses,  a  brass  and  a  wooden 
one.  At  the  time  of  the  collision,  she  was  passing  from  Chelsea 
to  Boston,  and  was  steered  solely  by  the  brass  compass ;  and  it 
is  proved  by  the  testimony  of  Captain  Beed,  who  commanded  her 
at  the  time,  that  this  did  not  traverse  so  well  as  the  wooden  one. 

Considering  the  darkness  of  the  night,  the  difficulties  of  navi- 
gation, and  that  there  were  vessels  lying  at  anchor  on  both  sides 
of  the  usual  track  of  the  steamer,  and  that  those  off  the  navy«- 
yard  were  so  near  as  to  compel  her  to  deviate  from  a  straight 
course,  I  think  she  must  be  holden  to  the  utmost  care  and  vigi- 
lance, and  that  the  omission  to  make  use  of  the  lighter  compass, 
which  was  best  adapted  to  the  occasion,  and  which  would  have 
been  the  quickest  to  exhibit  a  deviation  from  the  proper  direction, 
and  most  likely  to  indicate  her  true  course,  must  be  imputed  to 
her  as  culpable  negligence. 

The  next  question  is,  whether  the  Tiberius  was  also  in  fault. 
Between  7  and  8  o'clock,  the  officers  and  crew  all  turned  in  for 
the  night,  leaving  no  light.  The  general  rule  of  the  maritime  law 
is,  that  a  vessel  lying  at  anchor,  in  a  channel  which  is  a  thorough- 
fare, which  other  vessels  have  frequent  occasion  to  pass,  is  bound 
to  exhibit  a  light,  when  the  night  is  dark.  77ie  SdotOy  Daveis, 
859.(a) 


(a)  See  the  authorities  collected  in  1  Parsons'  Mar.  Law,  p.  192,  note  3,  and 
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By  the  evidence  in  this  case  it  appears,  that  there  is  no  uniform 
custom  in  Boston  harbor,  as  to  keeping  a  light.  The  larger  yes- 
sels,  and  those  engaged  in  the  foreign  trade,  generally  do  so ;  but 
the  eastern  coasters,  the  class  to  which  the  Tiberius  belonged, 
generally  do  not.  Mariners  have  given  different  opinions,  on  the 
stand,  as  to  the  prudence  or  imprudence  of  a  vessel  lying  without 
a  light,  in  the  position  of  the  Tiberius.  Most  of  the  ship-masters 
and  all  three  of  the  pilots  who  have  been  introduced,  have  strongly 
expressed  the  opinion  that  it  was  imprudent  for  a  vessel  to  lie  in 
that  place,  without  a  light ;  and  considering  that  the  Tiberius  lay 
in  the  channel,  at  a  place  where,  or  at  least  very  near  which,  ves- 
sels have  frequent  occasion  to  pass,  and  that  she  had  seen  the 
steamer  plying  as  a  ferry  boat,  during  the  whole  day,  and  ought 
to  have  known  that  her  usual  time  of  running  extended  beyond 
the  time  of  collision ;  and  considering  also  the  extreme  darkness 
of  the  evening,  I  think  it  was  not  justifiable  in  the  officers  and 
crew  of  the  Tiberius  to  go  to  rest  for  the  night,  exhibiting  no  light, 
and  leaving  no  person  on  deck. 

Both  vessels,  therefore,  were  guilty  of  negligence ;  and  the  rule 
in  the  admiralty  in  such  cases  is,  that  the  aggregate  damage  to 
both  shall  be  divided  equally  between  them,  as  was  decided  by  this 
court  in  the  case  of  The  Rivals  ante,  p.  128.  As  to  the  costs, 
each  party  will  be  decreed  to  pay  one-half. 


tbe,  folio wingr  additional  cases:  The  Mary  Camphdl^  Stuart's  Adm.  225,  n.; 
The  Miramichi,  Id.  240 ;  The  DaMia,  Id.  242  j  Nelson  v.  Leland^  22  How.  54 ; 
Steamer  Louisiana^  21  Id.  1. 
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December,  1848. 

Knowlton  v.  Boss. 

Where  the  crew  of  a  yessel  had  been  wantonly  treated  with  great  harshness  and  severity, 
on  a  passage  from  Boston  to  a  foreign  port»  and  one  of  them,  after  arriving  at  such 
porty  was,  without  cause,  severely  beaten  by  the  mate,  and  he,  thereupon,  appealed  to 
the  master,  claiming  to  see  the  American  consul,  and  refusing  to  serve  longer  under 
the  mate:  Held,  that  the  seaman  had  the  right  to  lay  his  complaint  before  the  consul, 
and  that  the  master  had  no  right  to  require  him  to  return  immediately,  and  uncondi- 
tionally, to  duty  under  the  mate. 

The  master  having  punished  the  seaman  for  refusing  so  to  return,  and  giving  no  assur- 
ance that  the  mate  should  be  discharged :  Held,  that  the  seaman  had  a  right  to  leave 
the  service  of  the  ship,  and  to  recover  his  wages,  up  to  the  time  of  his  reaching  Boston 
by  another  vessel ;  and  also  damages  for  the  punishment,  and  the  refusal  of  permis- 
sion to  see  the  consul. 

A  claim  for  personal  damages  cannot  be  included  in  the  same  libel  with  a  claim  for  the 
i&ne,  recoverable  under  stat  1840,  chap.  48. 

This  was  a  libel  in  the  admiralty,  by  a  carpenter  of  a  merchant 
ship,  against  the  master.  The  allegations  were,  that  the  master 
flogged  and  imprisoned  the  libellant,  without  sufficient  cause; 
refused  him  leave  to  see  the  American  consul,  when  reasonably 
demanded;  and  compelled  him  to  leave  the  vessel,  whereby  he 
lost  his  wages  for  the  return  voyage.  Beside  damages,  the  libel 
claimed  the  fine  of  $100,  imposed  by  the  Act  of  1840,  chap.  48, 
sec.  x«7« 

Sprague,  J.,  delivered  his  opinion,  in  substance,  as  follows : — 
The  respondent  was  master,  and  the  libellant  carpenter,  of  the 
ship  Edward  Everett,  on  a  voyage  from  Boston  to  Valparaiso 
and  back.  The  respondent  personally  treated  his  crew  well.  The 
libellant  performed  his  duty  faithfully,  and  bore,  with  commend- 
able patience,  much  ill  treatment  from  the  mate.  Crosby,  the 
mate,  was  unfit  to  hold  office  on  board  ship.  He  wantonly  treated 
the  crew  with  great  harshness  and  severity ;  and  before  reaching 
Valparaiso,  they  very  properly  appealed  to  the  master,  and 
objected  to  doing  further  duty  under  the  mate.  The  master  pro- 
mised them  that  Crosby  should  be  discharged,  upon  their  arrival 
at  Valparaiso,  and  they  then  returned  to  duty.  It  would  have 
been  more  satisfactory,  if  Captain  Boss  had  suspended  the  mate 
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from  his  office,  at  least  for  a  while.  The  day  after  their  arrival 
at  Valparaiso,  four  of  the  crew,  in  a  respectful  manner,  told  Cap- 
tain Boss  they  could  serve  no  longer  under  Mr.  Crosby.  But  the 
captain  insisted  upon  their  unconditional  return  to  duty,  and,  on 
their  refusal,  took  them  ashore  and  placed  them  in  jail.  The 
libellant  did  not  join  in  this  refusal  of  duty.  Some  days  after- 
ward, while  the  master  was  on  shore,  the  libellant  was,  without 
reasonable  cause  or  provocation,  severely  beaten  by  the  mate. 
The  next  morning,  when  the  captain  came  on  board,  the  libellant, 
in  a  respectful  manner,  refused  to  do  duty  any  longer  under  Mr. 
Crosby,  and  demanded  to  see  the  American  consul.  Captain 
Boss  insisted  on  his  unconditional  and  immediate  return  to  duty, 
and,  upon  his  refusal,  had  him  tied  in  the  rigging,  inflicted  upon 
him  twelve  lashes,  and  then  kept  him  in  irons  twenty-four  hours, 
when  the  libellant  submitted  to  the  requirements  of  the  master, 
and  returned  to  duty.  At  this  time,  the  vessel  was  in  port,  where 
were  other  American  vessels,  and  the  consul's  house  was  only 
about  a  mile  from  the  ship.  There  was  no  exigency  requiring 
immediate  performance  of  duty,  no  insubordination,  or  fear  of  any, 
from  the  crew ;  the  libellant's  manner  was  respectful,  the  mate's 
treatment  of  him  had  been  intolerable,  and  he  had  good  reason  to 
anticipate  future  violence  and  outrage.  Indeed,  the  crew  could 
hardly  be  considered  safe  in  their  limbs  or  lives,  under  the  uncon- 
trolled authority  of  such  an  officer.  I  have  no  hesitation  in  say- 
ing that,  under  such  circumstances,  he  had  a  right  to  see  the 
<H}nsul,  and  lay  his  complaint  before  him. 

The  Act  of  1840,  chap.  48,  sec,  16,(a)  provides  as  follows :  "  The 
crew  of  any  vessel  shall  have  the  fullest  liberty  to  lay  their  com- 
plaints before  the  consul,  or  commercial  agent,  in  any  foreign 
port,  and  shall  in  no  respect  be  restrained  or  hindered  therein  by 
the  master,  or  any  officer,  unless  some  sufficient  and  valid  objec- 
tion exist  against  their  landing ;  in  which  case,  if  any  mariner 
desire  to  see  the  consul  or  commercial  agent,  it  shall  be  the  duty 
of  the  master  to  acquaint  him  with  it  forthwith ;  stating  the  reason 
why  the  mariner  is  not  permitted  to  land,  and  that  he  is  desired 
to  come  on  board ;  whereupon  it  shall  be  the  duty  of  such  consul 

{a)  5  United  Statei  SUte.  at  Large,  396, 
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or  commercial  agent  to  repair  on  board,  and  inquire  into  the  causes 
of  the  complaint,  and  to  proceed  thereon  as  this  act  directs/' 

This  gives  a  seaman  the  right,  not  only  to  see  the  consul,  in  a 
case  like  the  present,  but  to  see  him  on  shore,  away  from  the  re- 
straints of  the  ship,  unless  some  valid  objection  exists  to  his  land- 
ing, which  is  not  pretended  in  this  case.  Captain  Boss  neither 
permitted  the  libellant  to  land,  nor  alleged  a  reason  why  he  should 
not ;  nor  did  he  acquaint  the  consul  forthwith  with  the  facts,  and 
request  him  to  come  on  board.  The  libellant  had  a  right  to  have 
a  suspension  of  proceedings.  The  very  question  was,  whether  he 
should  be  compelled  to  serve  longer  under  Crosby.  Captain  Boss 
undertook  to  settle  this  question  by  an  ignominious  punishment, 
and  then  to  send  for  the  consul,  if  at  all,  at  his  leisure.  I  do  not, 
however,  mean  to  say  that  an  appeal  to  the  consul,  in  a  foreign 
port,  is  always  to  suspend  punishment,  or  a  forcible  compulsion  to 
duty.(a)  Captain  Boss  does  not  appear  to  have  acted  from  any 
ill-will,  or  evil  intention,  but  from  an  entire  mistake  of  his  own 
duties  and  the  rights  of  the  crew.  He  was  placed  in  a  trying 
situation,  it  being  necessary  for  him  to  be  much  on  shore,  and  very 
difficult  to  procure  a  new  mate.  But,  on  the  other  hand,  the  libel- 
lant and  the  rest  of  the  crew  had  a  right  to  be  protected  from  ill 
treatment,  and  were  not  bound  to  continue  in  the  service  of  the 
ship,  if  exposed  to  outrage  and  violence  from  the  mate.  They 
had  no  voice  in  his  appointment,  and  the  master  and  owners  should 
have  borne  the  loss  and  inconvenience  of  a  removal  of  the  mate, 
rather  than  inflict  upon  the  innocent  crew  further  wrong  and  in- 
justice, by  continuing  him  in  office. 

After  remaining  on  board  several  days,  there  being  no  reliable 
assurance  that  Crosby  would  be  dismissed,  the  libellant  left  the 
vessel  and  came  home,  without  wages,  in  another  ship. 

I  am  of  opinion  that  the  punishment  inflicted  by  the  master  was 
unjustifiable,  as  was  also  his  refusal  to  permit  the  libellant  to  go 
on  shore,  and  lay  his  complaints  before  the  consul ;  and  that  for 
both  these  wrongs  damages  must  be  awarded.  I  am  further  of 
opinion,  that  the  libellant  was  well  warranted  in  leaving  the  ser- 
vice of  the  ship,  being  compelled  thereto  by  the  well-grounded 


(a)  Jordan  v.  WUliamSf  1  Curtis,  C.  C.  69  j  Shorey  v.  Bennellf  post. 
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apprehension  of  continued  ill  treatment,  (a)  and  that  he  is  entitled 
to  full  wages  up  to  the  time  of  his  return  to  Boston. 

The  libel  also  claims  the  fine  imposed  by  the  19th  section  of 
the  above-named  act.  This  section  says,  that  if  the  master  shall 
refuse  to  perform  the  duties  imposed  by  the  act,  or  shall  violate 
its  provisions,  "  he  shall  be  liable  to  each  and  every  individual 
injured  thereby,  in  damages,  and  shall,  in  addition  thereto,  be 
liable  to  pay  a  fine  of  $100  for  each  and  every  offence,  to  be 
recovered  by  any  person  suing  therefor,  in  any  court  of  the  United 
States,  in  the  district  where  such  delinquent  may  reside  or  be 
found." 

This  penalty  is  given  to  any  person  suing  therefor.  If  the  sea- 
man himself  sue  for  it,  it  can  be  only  as  a  common  informer,  and 
such  suit,  and  a  claim  for  damages,  cannot  be  joined  in  the  same 
libel.  Whether  this  penalty  may  be  sued  for  in  the  admiralty,  or 
only  at  common  law,  I  have  no  occasion  to  consider;  I  would 
merely  remark  that  the  cases  adduced  by  the  counsel  for  the  libel- 
lant,  are  not  analogous.  The  penalty  of  double  wages  for  short 
provisions,  may  be  recovered  in  admiralty,  but  they  are  given  to 
the  seaman  himself,  as  wages ;  and  are  made  recoverable  by  sta- 
tute, ^'in  the  same  manner  as  their  stipulated  wages."  The  pay- 
ment of  two  months'  additional  wages  for  discharge  in  a  foreign 
port,  under  the  Act  of  1803,  is  enforced  in  admiralty ;  but  this  is 
given  specifically  as  wages,  is  recoverable  only  by  the  mariner 
himself,  and  is,  in  fact,  a  kind  of  statute  extension  of  his  original 
contract.  No  case  has  been  cited  of  a  fine  recovered  in  admiralty, 
which  was  given  specifically  as  a  fine,  to  be  recovered  by  any  per- 
son suing  therefor.     The  decree  must  be  confined  to  damages. 

Decree  for  the  libellant. 

R.  H,  Dana,  Jr.,  for  the  libellant. 

John  P.  Putnam,  for  the  respondent. 


(a)  Stede  v.  Thatcher,  Ware,  91. 
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January^  1849. 

Tompkins  v.  Howard. 

Where,  after  a  part  oC  a  whaling  voyage  had  been  performed,  a  mariner  shipped  in  a 
foreign  port,  for  the  residue  of  the  voyage,  at  a  lay  of  one-ninetieth,  and  performed 
his  contract,  and  returned  in  the  vessel  to  her  home  port :  Heldy  that  he  was  entitled 
to  one-ninetieth  of  all  the  oil,  and  other  products  of  the  voyage,  taken  during  his  time 
of  service. 

Sprague,  J. — The  ship  Cowper  sailed  from  New  Bedford,  on 
a  whaling  voyage,  to  the  Pacific  Ocean,  on  the  3d  day  of  June, 
1845.  On  the  18th  of  February,  1847,  after  a  quantity  of  oil 
had  been  taken,  the  libellant  shipped  at  Valparaiso,  as  set  forth 
in  the  answer,  "  for  and  during  the  remainder  of  the  voyage,"  as 
boat-steerer,  at  a  lay  of  one-ninetieth,  and  at  that  time,  signed 
the  shipping  articles.  The  ship  proceeded  on  her  voyage,  took 
more  oil,  and  returned  to  New  Bedford,  on  the  24th  September, 
1848. 

The  question  is,  whether  the  libellant  is  entitled  to  one-ninetieth 
of  all  the  oil  taken,  after  he  joined  the  ship,  or  such  a  proportion 
of  one-ninetieth  of  all  the  oil  taken,  during  the  whole  voyage  from 
New  Bedford,  until  her  return,  as  the  time  he  served  was  of  the 
whole  voyage. 

The  shipping  articles  were  in  the  usual  form,  as  set  forth  in  the 
appendix  to  Curtis's  Merchant  Seamen,  and  were  signed  by  all 
the  original  crew,  before  sailing  from  New  Bedford,  and  were  sub- 
sequently signed  by  the  libellant,  without  alteration,  his  share 
and  station  being  at  the  same  time  entered  opposite  to  his  name. 
Although  such  contracts,  in  whaling  voyages,  are  frequent,  it  is 
agreed  that  there  is  no  established  usage  at  the  port  of  New  Bed- 
ford, as  to  the  mode  in  which  the  lay  is  to  be  calculated ;  nor  has 
any  authority  been  adduced,  bearing  forcibly  upon  this  question. 
In  the  case  of  Shaw  v.  Mitchell^  2  Met.  65,  the  plaintiff  was 
shipped  during  the  voyage,  and  discharged  before  its  termination, 
and  the  decision  turned  upon  the  construction  of  the  agreement 
made  at  the  time  of  his  discharge.     In  Lvscom  v.  Osgoody  ante, 
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p.  82,  the  whole  controversy  related  to  services  performed  before 
the  shipping  paper  was  signed,  and  the  question  decided  was  of  a 
qiMntum  meruit^  and  not  a  construction  of  any  express  agreement. 
In  the  case  now  before  the  court,  the  mode  of  estimating  the  lay 
is  to  be  deduced  from  the  articles,  and  the  facts  and  circumstances 
existing  at  the  time  they  were  signed.  The  first  article  is  as  fol- 
lows :  ^'  It  is  agreed  between  the  owner,  master,  seamen,  and  mari- 
ners of  the  ship  Cowper,  Benjamin  B.  Howard,  master,  bound 
from  the  port  of  New  Bedford,  on  a  whaling  voyage,  in  any  oceans, 
bays,  or  seas  in  the  world;  that  in  consideration  of  the  share 
against  each  seaman  or  mariner's  name,  hereunder  set,  they  seve- 
rally shall  and  will  perform  the  above-mentioned  voyage  ;  and  the 
said  owner  and  master,  do  hereby  agree  with,  and  hire  the  said 
seamen,  or  mariners,  for  the  said  voyage,  at  such  shares  of  the 
net  proceeds,  or  of  the  actual  products  of  the  voyage,  to  be  paid 
pursuant  to  this  agreement,  and  the  custom  and  usage  in  the  port 
of  New  Bedford. * '  This  phraseology  refers  exclusively  to  the  whole 
original  voyage,  but  is  not  adapted  to  the  contract  which,  it  is  con- 
ceded on  all  hands,  was  made  by  the  libellant.  The  answer  itself 
expressly  admits,  that  the  contract  of  the  libellant  was  made  nearly 
two  years  after  the  commencement  of  the  original  voyage,  and 
was  for  the  remainder  of  such  voyage.  If  then,  at  the  time  the 
libellant  signed  the  articles,  they  had  been  so  changed  as  to  adapt 
them  to  his  contract,  they  must  have  described  the  voyage  to  be 
one  from  Valparaiso  "  to  any  oceans,  bays,  or  seas,  until  her  re- 
turn to  New  Bedford,"  or  have  stated  the  contract  to  be  for  the 
residue  of  said  original  voyage.  And  when  it  is  stated,  that  the 
party  is  hired  "  for  the  said  voyage,  for  such  shares  of  the  net 
proceeds,  or  of  the  actual  products  of  the  voyage,"  it  is  clear  that 
he  is  to  have  such  share  of  the  proceeds  of  the  voyage,  for  which 
he  is  hired,  viz :  from  "  Valparaiso,"  &c.,  or  the  residue  of  the 
voyage.  This,  as  to  the  libellant,  means  the  voyage  after  the 
18th  February,  1847.  The  seventh  article  begins  as  follows: 
"  Each  and  every  officer  and  seaman,  who  shall  well  and  truly 
have  performed  the  above-mentioned  voyage,  complied  with  the 
regulations  and  duties  herein  specified,  and  committed  no  dishonest 
or  unlawful  acts,  shall  be  entitled  to  the  payment  of  his  share  of 
the  net  proceeds  of  the  voyage,  pursuant  to  this  agreement,"  ic. 
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If  this  were  to  be  construed  as  referring  to  the  original  voyage, 
the  libellant  could  never  be  entitled  to  anything,  as  he  could  never 
have  complied  with  the  condition  of  performing  that  part  of  the 
voyage,  which  had  expired  before  he  contracted.  It  is  clear,  then, 
as  to  him,  the  article  must  read,  if  he  shall  well  and  truly  have 
performed  the  voyage  for  which  he  engaged,  '^he  shall  be  entitled 
to  the  payment  of  his  share  of  the  net  proceeds  of  the  voyage," 
which,  as  to  the  libellant,  must  mean  the  voyage  for  which  he  con- 
tracted. The  seventh  article  provides,  that  '^  in  case  of  sickness, 
or  death  of  any  mariner,  his  legal  representative  shall  be  entitled 
to  such  part  of  the  whole  amount  of  his  stipulated  share,  as  the 
time  of  his  service  on  board  shall  be  of  the  whole  term  of  the  voy- 
age.'' It  has  been  suggested,  that  if  a  person  who  shipped  after 
the  voyage  had  been  partly  performed,  should  die  before  its  termi- 
nation, his  share  must  be  of  the  whole  original  voyage,  in  propor- 
tion to  the  time  he  served.  But  that  is  not  the  necessary  conclu- 
sion. The  voyage,  as  to  him,  is  that  for  which  he  contracted ; 
and  if  he  dies  before  the  termination  of  his  voyage,  his  share  for 
Buch  voyage  is  to  be  reckoned  upon  the  principles  of  the  seventh 
article,  and  to  be  such  proportion  of  the  stipulated  lay  of  the  voy- 
age for  which  he  engaged,  as  the  time  he  served  bore  to  the  whole 
of  such  voyage.  It  has  also  been  urged,  that  as  the  man  ship- 
ped abroad  takes  the  place  of  some  predecessor,  whose  lay  must 
be  calculated  upon  the  whole  voyage,  it  would  be  proper,  that 
the  successor's  lay  should  also  be  calculated  on  the  whole  voyage, 
each  having  his  proportion ;  and  thus  the  owners  would  pay  the 
compensation  of  one  man  for  the  whole  voyage.  But  it  is  not 
shown,  and  cannot  be  assumed,  that  the  libellant  was  the  succes- 
sor of  any  particular  person.  It  is  known  that  ships  sometimes 
sail  on  these  voyages,  without  a  full  crew,  intending  to  ship  men 
at  a  foreign  port.  In  other  cases,  men  desert,  to  whom  no  com- 
pensation is  to  be  paid,  and,  in  all  cases  where  men  are  shipped 
abroad,  each  makes  his  own  contract,  according  to  his  skill  and 
ability  as  a  whaleman,  and  the  circumstances  in  which  he  is  placed, 
and  stipulates  for  his  own  share,  or  lay,  without  being  governed 
by  that  of  any  predecessor.  In  making  this  important  stipula- 
tion, I  think  he  would  have  reference  to  the  services  which  he  was 
12 
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to  perfonn,  and  the  voyage  for  which  he  was  about  to  engage, 
rather  than  to  the  whole  original  voyage. 

I  am  of  opinion,  therefore,-  that,  construing  these  articles  by 
the  light  of  the  facts  and  circumstances,  existing  at  the  time  the 
libellant  shipped,  and  of  the  contract,  which  it  is  known  and  con- 
ceded that  he  actually  made,  he  is  entitled  to  one-ninetieth  of  all 
the  oil  and  other  products  of  the  voyage,  taken  during  his  time 
of  service  on  board  the  ship,  i.  e.,  from  the  18th  February,  1847, 
until  her  return  to  New  Bedford. 

Adam  Mackie,  for  the  libellant. 

JST.  G;  0.  OoBn/y  for  the  respondent. 


March,  1849. 

The  Taranto. 


A.  C.  BRUCE    Aim    OTHERS,  LIBELLANTS,  THOMAS  H.   SWASET  AND   OTHERS, 

RESPONDEITTS. 

Where  sixty  persons  formed  a  yolnntary  association  for  mining  and  trading  in  Califor- 
nia, and  purchased  a  tossoI  and  stores  for  ayoyage  to  San  Francisco,  and  took  aoon- 
yeyance  thereof,  in  the  name  of  certain  persons,  as  their  agents :  Held,  that  the  mem- 
bers of  the  association  had  a  right  to  a  decree  for  the  title  and  possession  of  the  ▼esaeif 
and  the  stores  on  board  of  her. 

But  from  this  decree  were  excepted  a  portion  of  the  stores,  which  the  association  had 
not  paid  for,  and  which  had  been  purchased  without  their  authority. 

Compensation  to  the  agents  was  revised,  by  reason  of  their  misconduot. 

In  a  petitory,  or  possessory  suit,  material  men  cannot  interrene  to  enforce  a  lien,  which 
they  may  have  upon  the  vessel. 

Such  a  lien  will  not  be  affected  by  the  decree,  in  such  suit. 

An  attachment  of  the  yessel,  at  common  law,  by  a  creditor  of  the  agents,  in  a  suit 
against  them,  was  no  obstacle  to  a  decree  in  faror  of  the  association,  for  title  and 
possession. 

The  libellants,  sixty  in  number,  were  a  joint-stock  company, 
called  "The  Shawmut  Mining  and  Trading  Association,"  with  a 
capital  of  $18,000,  in  sixty  shares,  of  $300  each,  for  the  purpose 
of  mining  and  trading  in  California.  They  had  appointed  the 
respondents,  T.  H.  Swasey  &  Co.,  their  agents  and  treasurers, 
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and  had  paid  to  them  their  subscriptions.     The  Messrs.  Swasey 
purchased  the  brig  Taranto  with  this  money,  and  fitted  her  for 
sea,  with  stores  for  the  use  of  the  association,  for  eighteen  months. 
Just  as  the  association  was  about  to  sail,  the  Messrs.  Swasey  pre- 
sented their  account,  which  made  the  association  indebted  to  them 
about  $4000,  above  the  capital  stock.     The  association,  on  ex- 
amination of  this  account,  became  dissatisfied  with  the  conduct  of 
their  agents,  and  with  the  state  of  their  accounts ;  the  more  so, 
on  finding  that  they  had  got  possession  of,  and  destroyed,  the 
bond  given  by  them  to  the  association,  for  the  faithful  perform- 
ance of  their  duty.     The  Messrs.  Swasey,  having  taken  the  bill 
of  sale  and  custom-house  documents  in  their  own  name,  and  in 
that  of  J.  M.  Merrill,  the  master,  who  was  in  their  interest,  and 
having  the  possession  of  the  vessel,  with  all  the  stores  on  board, 
refused  to  give  them  up,  or  permit  the  vessel  to  go  to  sea,  unless 
their  account  was  allowed  and  paid  by  the  association. 

The  libel  alleged,  that  the  libellants  were  the  lawful  owners  of 
the  brig  Taranto,  her  tackle,  apparel,  and  furniture,  and  of  the 
sea-stores  on  board,  and  entitled  to  the  possession  thereof.  The 
prayer  of  the  libel  was  in  these  words,  after  the  prayer  for  pro- 
cess :  '^  And  that  this  honorable  court  would  be  pleased  to  decree 
that  the  libellants  have  a  right  to  the  title  and  possession  of  said 
brig  Taranto,  her  tackle,  apparel,  and  furniture,  and  to  the  sea- 
stores  now  on  board  said  brig,  and  that  the  title  to  the  same  be 
decreed  to  be  vested  in  Nathaniel  Adams,  John  T.  Dingley,  C.  P. 
Danforth,  C.  T.  Gill,  and  M.  A.  Thomas,  lawful  agents  of  the 
libellants,  for  the  use  of  the  libellants ;  and  to  decree  that  the 
possession  of  said  brig,  heY  tackle,  apparel,  and  furniture,  and  of 
the  sea-stores  now  on  board  said  brig,  be  delivered  to  the  libellants, 
or  to  the  said  Adams,  Dingley,  Danforth,  Gill,  and  Thomas,  for 
the  use  of  the  libellants ;  and  to  decree  that  the  said  Thomas  H. 
Swasey,  Edward  Swasey,  and  John  M.  Merrill,  do  deliver  to  the 
libellants,  or  to  the  said  Adams,  Dingley,  Danforth,  Gill,  and 
Thomas,  for  the  use  of  the  libellants,  the  bill  of  sale,  certificate 
of  registry,  enrolment,  or  license,  and  all  other  documents  be- 
longing to  said  vessel,  in  their  possession,"  ending  with  the  prayer 
for  general  relief  and  for  costs. 

There  were  three  sets  of  claimants.     Thomas  H.  Swasey  &  Co., 
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agents  of  the  association,  holders  of  the  bill  of  sale,  and  register 
of  the  vessel,  claimed  a  lien  upon  them  and  the  vessel,  for  the 
amount  of  their  account  against  the  association.  J.  M.  Merrill,  mas- 
ter of  the  vessel,  claimed  a  lien  for  security  against  liabilities  which 
he  might  be  under,  as  master,  to  persons  who  had  furnished  labor 
or  materials  for  the  vessel.  Messrs.  Thayer  k  Merrill,  who  had 
furnished  provisions  and  ship  chandlery  to  a  large  amount,  claimed 
a  lien  for  their  account,  under  the  statute  of  Massachusetts,  1848, 
chap.  290,  which  creates  a  lien  on  vessels,  in  the  home  port,  for  labor, 
materials,  provisions,  or  stores  furnished.  They  had,  also,  be- 
fore the  filing  of  the  libel,  attached  the  vessel  in  a  suit  at  com- 
mon law,  in  the  State  court,  against  the  Messrs.  Swasey,  for 
these  provisions,  and  denied  the  right  of  this  court  to  defeat  the 
attachment. 

■ 

The  trial  and  arguments  occupied  several  days ;  and  more  than 
thirty  witnesses  were  examined  on  the  merits. 

M.  H,  Dana,  Jr.,  for  the  libellants. — This  court  has  jurisdiction 
to  decree  title  as  well  as  possession,  and  full  power  to  pass  upon 
litigated  questions  of  title.  The  TiUon,  5  Mason,  465 ;  Dunlap's 
Adm.  Prac.  69,  296 ;  Betts'  Adm.  Prac.  16 ;  Rules  of  the  Circuit 
Court,  in  Admiralty,  XX. ;  1  Kaufman's  Mackeldy,  (Modem 
Civil  Law,)  sec.  193,  n.  It  will  take  jurisdiction  over  the  sea- 
stores,  as  incidental  and  auxiliary  to  the  vessel,  as  in  cases  of 
cargo  and  freight. 

This  court  has  jurisdiction,  by  a  personal  admonition,  to  require 
a  respondent  to  deliver  up  documents  of  title,  and  revenue  papers. 
Hall's  Adm.  Prac.  199 ;  Conkl.  Adm.  Prac,  (Isted.)  892 ;  Marr. 
For.  337. 

The  Messrs.  Swasey,  as  ship's  husbands,  or  as  agents,  have  no 
lien,  by  the  general  maritime  law.  There  was  no  contract  for  a 
lien,  and  their  conduct  has  been  such  as  to  defeat  any  equitable 
claim  for  a  lien  which  they  may  set  up.  John  M.  Merrill,  as  mas- 
ter, has  no  lien,  by  the  general  maritime  law,  and  in  his  case,  as 
in  that  of  the  Messrs.  Swasey,  there  was  neither  a  special  con- 
tract for  a  lien,  nor  equities  which  might  lead  the  court  to  decline 
taking  the  vessel  from  him. 

As  to  the  claim  of  Thayer  &  Merrill,  if  they  have  any  lien,  by 
the  statute  of  Massachusetts,  it  cannot  be  affected  by  the  decree 
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prayed  for«  as  the  decree  onlj  aiFects  title  and  poasesBion,  and 
the  lien  set  up  is  irrespective  of  either  title  or  possession.  The 
decree  coold  produce  no  other  effect  on  the  lien  under  the  statute, 
than  would  be  produced  by  a  sale  and  delivery  of  title  and  pos- 
session, out  of  court.  The  prayer  of  Messrs.  Thayer  &  Merrill, 
to  have  their  lien  enforced,  is  inadmissible.  They  are  not  in  a 
position  to  enforce  a  lien,  having  simply  come  into  court  as  re- 
spondents to  a  petitory  libel,  against  which  their  lien  is  no  de- 
fence. Also,  they  do  not  submit  themselves  to  the  jurisdiction 
of  the  court,  but  insist  on  the  preservation  of  their  attachment 
at  the  common  law,  which  is  inconsistent  with  the  enforcement 
of  their  lien.  Moreover,  their  attachment  is  a  waiver  of  their 
lien. 

The  attachment  of  the  vessel,  at  common  law,  by  Thayer  & 
Merrill,  is  no  obstacle  to  this  decree.  They  have  not  proceeded 
in  renij  against  the  vessel,  for  which  they  have  furnished  supplies, 
nor  against  any  particular  fund.  The  common  law  knows  no  such 
process.  They  have  attached  the  vessel,  simply,  as  the  property 
of  the  Messrs.  Swasey,  in  the  same  manner  that  they  would  attach 
their  house  or  furniture,  and  hold  it  by  no  other  or  better  claim. 
As  between  Thayer  &  Merrill,  as  attaching  creditors,  and  the 
libellants,  who  claim  the  vessel  as  their  own,  the  only  question  is, 
in  whom  is  the  property  in  the  vessel  ?  One  of  the  objects  of 
this  suit  is  to  contest  the  validity  of  the  attachment,  which  can  be 
contested  as  well  in  a  petitory  suit  in  admiralty,  as  in  a  suit  of 
replevin,  at  common  law.  Betts'  Adm.  Prac.  17.  As  to  their 
attachment,  Thayer  &  Merrill  have  no  better  claim  than  any  other 
creditor  of  the  Messrs.  Swasey,  who  should  attach  the  vessel,  for 
a  demand  arising  either  ex  contractu^  or  ex  delicto.  The  common 
law  attachment  is  founded  solely  on  property,  and  hafi  no  relation 
to  the  8ubject*matter  of  the  suit,  to  the  equities  between  the  par- 
ties, or  to  the  particular  fund  benefited  or  credited. 

Edward  D,  Sohier^  for  the  respondents,  contended  that,  on  the 
evidence,  the  Messrs.  Swasey  had  a  lien  by  special  contract ;  and 
that,  if  the  court  was  not  satisfied  of  this,  yet  they  had  made  ad- 
vances and  incurred  liabilities,  for  the  benefit  of  the  vessel,  rely- 
ing upon  her  as  security,  and  the  court,  governed  by  equitable 
considerations,  would  not,  under  such  circumstances,  take  the 
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vessel  from  them,  while  their  claims  remained  unsatisfied  and  un- 
secured. That  the  legal  title,  by  the  bill  of  sale,  being  in  them, 
the  court  would  not  enforce  a  merely  equitable  title.  The  Ovar- 
dian,  3  Rob.  93 ;  Abbott  on  Shipping,  132 ;  Ohl  y.  JEtxgle  Ins. 
Co.,  4  Mason,  390. 

As  to  Thayer  &  Merrill,  he  contended  that  their  lien  under  the 
State  law  could  be  enforced  in  this  proceeding.  The  Robert 
Fulton,  1  Paine,  620. 

Their  attachment,  also,  was  valid,  because  the  legal  title  to  the 
vessel  was  in  the  Messrs.  Swasey,  and  this  court  could  not  defeat 
the  attachment  which  depends  on  the  legal  title,  in  favor  of  a 
merely  equitable  title.  Moreover,  the  libellants,  by  permitting 
the  Messrs.  Swasey  to  have  the  bill  of  sale  and  custom-house 
documents,  in  their  own  name,  held  them  out  to  the  world  as 
owners,  and  could  not  now  set  up  a  title  in  themselves,  against 
third  persons,  who  had  given  credit  to  the  Messrs.  Swasey,  on  the 
faith  of  their  apparent  ownership. 

By  the  attachment,  the  vessel  was  in  the  custody  of  the  law, 
and  could  not  afterwards  be  taken  by  the  marshal.  He  should 
have  returned  the  fact,  that  the  vessel  was  attached  in  the  State 
court,  and  then  this  suit  in  rem  could  not  have  gone  forward. 
1  Paine,  ut  supra, 

Dana,  in  reply. — The  case  of  The  Robert  Fulton  was  a  proceed- 
ing for  the  enforcement  of  a  lien,  and  the  respondents,  having 
liens  also,  properly  intervened  to  have  their  claims  satisfied  from 
the  proceeds.  But  this  is  not  a  suit  for  the  enforcement  of  a  lien. 
Also,  in  that  case,  the  appellants  had  proceeded  in  rem,  under 
the  local  statute,  and  not  by  attachment.  An  attachment  is  no 
objection  to  a  proceeding  in  rem,  as  in  the  case  of  seamen's  wages, 
bottomry,  oi^ salvage. 

Sprague,  J.,  in  delivering  his  opinion,  said,  in  substance,  that 
he  was  satisfied,  upon  the  evidence,  that  the  following  was  the 
true  state  of  the  facts  : — 

The  Messrs.  Swasey  were  the  originators  of  this  enterprise,  for 
the  purpose  of  being  made  agents,  and  for  the  commissions  and 
other  profits  of  doing  the  business.  They  advertised  for  persons 
to  join  the  company,  prepared  a  constitution,  which  gave  them  the 
office  of  agent  and  treasurer,  and  fixed  the  capital  stock  at  $15,000, 
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in  fifty  shares  of  $300  each.  They  gave  strong  assurances  to  in- 
quirers, that  they  had  made  careful  estimates,  and  that  this  sum 
Tfas  ample  to  buy,  fit  out,  and  provision  the  vessel  for  two  years. 
These  assurances  were  not  fulfilled,  and  were  made  without  suffi- 
cient foundation.  On  the  faith  of  them,  however,  the  requisite 
number  of  persons  joined  the  company,  a  meeting  was  called,  and 
the  constitution  adopted.  As  prepared  by  the  Messrs.  Swasey, 
this  constitution  gave  no  security  to  the  company  for  the  fidelity 
of  the  agents,  but  an  amendment  was  made,  requiring  of  them  a 
bond  in  $20,000  for  the  faithful  discharge  of  their  duties.  This 
bond  was  given,  with  proper  sureties.  The  Swaseys  then  an- 
nounced to  the  company,  that  it  would  require  $3000  more  to  pay 
all  expenses ;  and  gave  the  strongest  assurances  that  this  would 
be  sufficient,  and  leave  a  handsome  balance  for  contingencies ;  and 
said  that  they  had  then  obtained  all  their  bills  of  any  consequence, 
and  knew  what  the  expenses  would  be.  On  the  faith  of  these 
assurances,  the  company  enlarged  their  number,  by  creating  ten 
new  shares,  which  were  subscribed  for  and  chiefly  paid  in.  The 
bill  of  sale  of  the  vessel  was  permitted,  by  a  vote  of  the  com- 
pany, to  stand  in  the  name  of  Messrs.  Swasey,  and  of  Captain 
Merrill.  On  this  point  the  evidence  is  complete  and  uncontra- 
dicted,— that  the  bill  of  sale  was  so  left,  merely  as  matter  of  con- 
venience, and  in  reliance  upon  the  bond  which  had  been  given, 
and  without  any  view  to  its  being  security  to  the  agents  or  master. 
At  the  time  of  this  vote,  there  was  no  idea  that  the  company 
would,  or  could,  be  in  debt  to  the  Messrs.  Swasey.  Indeed,  the 
Swaseys  had  no  authority  to  spend  anything,  beyond  the  amount 
of  the  capital  stock.  Between  themselves  and  the  association, 
they  were  merely  disbursing  agents. 

About  the  middle  of  February,  the  Swaseys  summoned  the 
members  to  the  city,  and  on  the  21st,  with  the  knowledge  of  the 
Swaseys,  it  was  voted  to  sail  on  the  24th.  The  vessel  was  now 
loaded,  the  hatches  on,  the  boats  stowed,  and  every  thing  ready 
for  sea.  On  the  afternoon  of  the  22d,  the  Swaseys,  for  the  first 
time,  announced  to  the  company,  that  it  was  in  debt  to  them 
about  $4000.  I  have  no  doubt,  from  the  evidence,  that  they  knew 
the  state  of  the  accounts  long  before  this,  and  delayed  the  an- 
nouncement intentionally,  until  the  company  was  placed  under 
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the  disadvantage  of  being  all  assembled,  most  of  them  at  a  dis- 
tance  from  their  homes,  and  in  the  expectation  of  going  imme- 
diately to  sea.  The  company  was  dissatisfied,  the  more  so  on  in- 
quiry into  the  purchases  made  by  the  Swaseys ;  and,  on  looking  for 
the  bond,  it  was  ascertained  that  Mr.  T.  H.  Swasey  had  obtained 
it,  in  some  manner  unknown  to  the  company,  and  destroyed  it. 
This  act,  his  counsel  very  properly  has  not  attempted  to  defend. 

On  inquiry,  it  appeared  that  the  Swaseys  had  charged  the  com- 
pany with  the  face  of  the  bills  of  goods  purchased  by  them,  of 
Thayer  &  Merrill,  when  in  fact  there  had  been,  (as  to  a  part  of 
the  bill,)  a  discount  of  three  per  cent. ;  and  $100  was  discounted 
from  the  price  of  the  vessel,  which  was  not  communicated  to  the 
company. 

I  am  satisfied  that  there  was  no  contract  between  the  Swaseys 
and  the  association,  by  which  they  have  any  lien  upon  the  ship  or 
her  stores.  As  to  a  right  in  general  equity,  which  an  agent  has 
to  retain  property  against  his  principal,  on  which  he  has  made 
advances,  it  is  enough  to  say,  that  the  conduct  of  the  Swaseys  has 
not  been  such  as  to  entitle  them  to  enforce  any  such  equities,  in 
this  court,  against  the  association.  As  against  these  respondents, 
therefore,  the  decree  must  be  for  the  libellants. 

As  to  the  claim  of  Captain  Merrill,  he  has  no  lien  by  contract, 
nor  by  the  general  maritime  law,  and  there  is  no  evidence  that  he 
has  incurred  any  liabilities,  nor  had  he  authority  &om  the  com- 
pany to  do  so. 

The  respondents,  Thayer  &  Merrill,  claim  a  lien  for  their  pro- 
visions and  chandlery  advanced,  under  the  Massachusetts  Statute, 
1848,  chap.  290.  This  statute  creates  a  lien  on  a  vessel,  in  the 
ports  of  the  State,  under  certain  limitations,  in  favor  of  parties 
who  have  furnished  labor,  materials,  stores,  or  provisions.  It  pro- 
vides no  means  of  enforcing  the  lien  by  any  process  from  the 
State  courts,  and  parties  are  left  to  pursue  their  remedy  in  admi- 
ralty. These  respondents  have  not  done  so.  It  is  not  necessary 
to  decide  whether  they  had  a  lien,  or  whether  it  is  waived ;  for 
they  are  not  properly  before  the  court,  for  the  enforcement  of  a 
lien.  They  are  not  libellants ;  no  notice  is  given  to  the  world  to 
show  cause  against  their  claim,  and  the  libel  to  which  they  respond, 
is  diverso  intuitu.    It  would  be  unprecedented,  in  a  petitory  or 
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possessory  suit,  to  enforce  a  lien  of  a  party  who  comes  in  merely 
as  a  respondent.  If  the  libel  itself  were  for  the  enforcement  of  a 
lien,  the  situation  of  these  respondents  might  be  different,  as  in 
the  case  of  The  Robert  FuUon,  Neither  is  their  lien,  if  any  they 
have,  an  objection  to  the  granting  of  the  decree  prayed  for.  The 
lien  created  by  the  State  statute,  is  independent  of  the  title  or 
possession  now  in  controversy,  and  cannot  be  affected  by  the 
decree. 

But  Messrs.  Thayer  &  Merrill  have  attached  the  vessel,  at 
common  law,  in  a  suit  against  the  Messrs.  Swasey,  and  claim  to 
have  that  attachment  preserved.  They  have  not  proceeded  in 
reniy  and  their  attachment  is  valid,  only  in  case  the  property 
attached  is  the  property  of  Messrs.  Swasey.  It  is  partly  to  deter- 
mine this  very  question,  whether  the  vessel  is  the  property  of  the 
Messrs.  Swasey,  or  of  the  libellants,  that  this  suit  is  brought. 
We  are  liable  to  be  misled,  in  the  first  view  of  this  point,  by  an 
impression  that  their  attachment  is  in  the  nature  of  a  proceeding 
against  certain  specific  property,  on  which  they  have  a  claim 
arising  out  of  the  nature  and  circumstances  of  their  debt.  But 
their  attachment  is  no  better,  at  the  common  law,  than  the  attach- 
ment of  any  other  creditor  of  the  Messrs.  Swasey,  for  a  different 
cause  of  action,  or  than  if  laid  upon  any  other  property  of  the 
Messrs.  Swasey. 

Being  satisfied  that  the  ship  and  stores  were  not  the  property 
of  the  Messrs.  Swasey,  when  the  attachment  was  made,  and  that 
Thayer  &  Merrill  knew,  when  the  debt  was  contracted,  that  the 
property  libelled  was  bought  with  the  money  of  the  company,  and 
held  by  the  Messrs.  Swasey  merely  as  agents,  their  attachment  is 
no  obstacle  to  the  decree  prayed  for. 

A  portion  of  the  stores  have  not  been  paid  for.  These,  of 
course,  the  libellants  cannot  retain,  without  being  bound  for  their 
value,  though  originally  purchased  without  authority.  The  decree, 
as  to  the  stores,  must  therefore  be  for  those  which  have  been  paid 
for.  Li  this  view,  my  attention  has  been  called  by  counsel  to  the 
commissions  charged  by  the  Messrs.  Swasey.  They  were  to  have 
commissions  for  services  rendered,  but  I  do  not  think  that  they 
have  rendered  valuable  services  to  the  company,  and  their  conduct 
has  been  such  that  they  are  not  entitled  to  compensation.    I  shall 
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therefore  treat  the  libellants  as  entitled  to  the  whole  amount 
which  they  have  paid  to  the  SwasejSy  except  actual  expenses. 

After  this  opinion  was  pronounced,  the  lihellants  made  an 
arrangement  with  Messrs.  Thayer  k  Merrill,  to  return  so  much  of 
the  goods,  as  exceeded  in  value  the  amount  which  the  libellants 
had  paid  to  the  Messrs.  Swasey ;  and  it  was  decreed  that  the  libel- 
lants had  a  right  to  the  possession  of  the  ship,  and  of  the  stores  on 
board  of  her,  and  that  the  title  thereto  should  be  vested  in  cer- 
tain persons  who  had  been  named  by  the  libellants,  as  their  agents 
for  that  purpose,  and  that  possession  of  the  ship  and  stores  should 
be  delivered  to  the  libellants,  or  to  said  persons,  as  their  agents, 
and  that  the  libellants  recover  costs. 


March,  1849. 

The  John  Walls,  Jr. 

Necessary  repairs  made  in  Massachosetts,  vpon  a  ressel  belonging  to  another  State,  may 

create  a  lien,  both  bj  the  general  maritime  law,  and  by  the  Massaehnaette  Btatate  of 

1848,  chap.  290. 
Where  a  term  of  credit  is  giren,  the  lien  cannot  be  enforced,  until  after  the  ezpiration 

of  the  credit. 
Where  the  libel  was  sustained  for  only  a  small  part  of  the  amoont  demanded,  costs  wen 

refused. 
When  the  marshal  holds  a  Tessel,  by  virtae  of  two  warrants  to  arrest,  in  different  soiti, 

the  custody  fees  are  to  be  charged  equally  upon  the  two  suits. 

This  was  a  libel  for  materials  furnished  for  the  repair  of  a  ves- 
sel, at  Salem,  Massachusetts.  It  proceeded  against  her  as  a  domeB- 
tic  vessel,  and  to  enforce  a  lien,  under  the  Massachusetts  Statute  of 
1848,  chap.  290.  It  appeared,  however,  by  the  answer  and  proofs, 
that  the  vessel  was  owned  in  the  State  of  Maine. 

The  counsel  for  the  claimants  contended,  that  six  months'  credit 
was  given,  which  had  not  expired,  and  that  the  libel  was  therefore 
premature. 

The  counsel  for  the  libellants  denied  that  any  term  of  credit  was 
given,  and  further  submitted,  that  if  there  were,  the  libel  might 
be  instituted  before  its  expiration. 
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Sprague,  J. — ^Ab  this  vessel  was  owned  in  another  State,  a  lien 
for  necessary  repairs  is  given,  both  by  the  general  maritime  law, 
and  by  the  Massachusetts  Statute  of  1848,  chap.  290. 

The  most  difficult  qudstion  here,  is  one  of  fact.  Was  there  a 
credit  of  six  months  ?  [The  judge,  after  an  examination  of  the 
evidence,  proceeded.]  I  think,  a  credit  of  six  months  was  given 
for  the  greater  portion  of  the  supplies,  and  for  such  portion,  no 
libel  can  be  sustained,  until  after  the  expiration  of  the  credit ; 
The  Nestor,  1  Sumner,  73 ;  The  Chusan,  2  Story,  455 ;  but  for 
the  residue,  so  far  as  it  remains  unpaid,  a  lien  may  now  be  en- 
forced. Certain  payments  have  been  made,  which  are  to  be  appro- 
priated to  the  extinguishment  of  the  libellants'  claim,  which  first 
became  due.  This  will  leave  only  $14.76,  for  which  the  libellants 
can  now  have  a  decree.  As  they  did  not  limit  their  demand  to 
this  small  amount,  they  cannot  have  costs. 

A  question  of  the  mode  of  taxing  costs  subsequently  arose. 
It  appeared  that  this  vessel  was  in  the  custody  of  the  marshal, 
upon  a  previous  libel,  when  this  suit  was  instituted,  and  that  it 
had  been  the  practice  of  the  marshal,  where  he  held  property  by 
virtue  of  two  warrants  of  arrest,  to  charge  the  whole  custody  fees 
in  the  first  suit ;  but  the  court  directed  that  they  should  be  appor- 
tioned equally,  charging  one-half  to  each  suit. 

S.  H.  PAiUipSy  for  the  libellants. 

I8(uie  Story,  Jr.,  for  the  respondents. 

See  The  Richard  Busteed;  The  Sarah  Starr ,  post 
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March,  1849. 

Thb  Fe&ax. 

THACHBB  k  8EAB8,  CLAIVAKT8. 

The  Statate  of  Magsachuaettfl,  a.  d.  1848,  chap.  290,  gires  a  lien  for  alteratioiu  of  resseli. 

Where  a  sale  of  a  vessel  was  made  on  a  condition,  npon  the  non-performanoe  of  which 
she  was  to  revert  to  the  original  owners,  and  the  purchaser  took  possession,  and  made 
alterations  necessary  for  the  voyage  which  he  contemplated ;  and  subsequently,  by 
the  non-performanoe  of  the  condition,  tiie  vessel  reverted  to  Uie  original  owners : 
Held,  that  the  carpenter  who  made  the  alterations,  and  was  ignorant  of  any  condition 
in  the  sale,  had  a  lien  npon  the  vesseL 

The  claimants,  Thacher  &  Sears,  were  owners  of  the  Ferax,  and 
in  January  last,  made  a  written  contract  with  Anthony  Brackett, 
therein  agreeing  to  sell  him  said  ship,  to  be  paid  for  by  instalments. 
The  contract  farther  provided,  that  in  case  of  failure  to  complete 
the  payments  before  May  1st,  the  previous  payments  should  be 
forfeited,  and  the  title  revert  to  the  claimants ;  but  that  after  the 
first  payment,  Brackett  should  take  possession  of  the  ship,  with 
liberty  to  ^^  make  such  repairs  as  he  may  wish,  to  load  the  ship,  or 
secure  passengers  for  her,  provided  nothing  is  done  to  injure  the 
vessel."  The  first  instalment  was  paid,  and  the  vessel  delivered 
into  Brackett's  possession,  who  immediately  advertised  her  for  a 
California  voyage,  and  fitted  her  up  with  accommodations  for  pas- 
sengers in  the  steerage.  For  this  purpose,  he  employed  the  libel- 
lant,  who  worked  on  board  about  a  fortnight,  putting  up  berths, 
bulkheads,  tables,  &c.,  and  setting  a  number  of  deck  lights  in  the 
deck,  for  the  state-rooms.  Brackett  failed  to  make  his  payment 
of  May  1st,  the  vessel  reverted  to  the  claimants,  who  altered  her 
destination,  removed  the  work  put  in  by  the  libellant,  and  sent  the 
vessel  on  a  freighting  voyage.  The  libellant  not  succeeding  in 
getting  his  pay  of  Brackett,  brought  this  libel  to  enforce  his  lien 
under  the  Statute  of  Massachusetts,  1848,  chap.  290.  The  statute 
provides  as  follows :  "  Whenever  a  debt  is  contracted  for  labor 
performed,  or  materials  used  in  the  construction  or  repair  of,  or 
for  provisions  and  stores  or  other  articles  furnished  for,  or  on  ac- 
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Goont  of,  any  ship  or  vessel  within  this  commonwealth,  such  debt 
shall  be  a  lien  upon  such  ship  or  vessel,  her  tackle,  apparel,  and 
furniture,  and  shall  be  preferred  to  all  other  liens  thereon,  except 
mariners'  wages." 

It  appeared  that  the  libellant  knew  nothing  of  the  contract  be- 
tween Brackett  and  the  claimants ;  that  the  vessel,  while  these 
alterations  were  in  progress,  lay  at  the  wharf  on  which  the  claim- 
ants' counting-room  stood ;  and  that  the  counting-rooms  of  Brackett 
and  of  the  claimants  were  within  two  doors  of  one  another.  It  was 
admitted,  that  the  libellant's  charges  were  reasonable,  and  that  the 
work  done  was  proper  and  suitable  for  a  vessel  bound  on  a  long 
voyage,  with  numerous  passengers,  but  unsuitable  for  freighting 
purposes. 

Spragub,  J.,  delivered  his  opinion  substantially  as  follows  :-* 
This  is  an  important  question.  It  depends  mainly  on  the  mean- 
ing of  the  term  ^'  construction  "  in  the  statute ;  for  the  libellant's 
work,  being  in  the  nature  of  alteration,  cannot  well  be  treated  as 
'^  repair,"  which  is  restoration.  The  statute  is  recent,  and  the  word 
has  been  the  subject  of  no  legal  determination.  We  must  look  to 
the  intention  of  the  legislature.  The  reason  of  the  statute  would 
make  it  apply  to  alterations  and  reconstructions,  as  well  as  to  the 
original  construction ;  and  if  the  latter  only  had  been  intended, 
the  word  '^building"  would  seem  to  have  been  more  natural. 
Suppose  a  vessel  is  changed  from  a  brig  into  a  bark,  or  internal 
alterations  made  to  fit  a  merchantman  for  a  whaleman ;  or  suppose 
a  vessel  be  coppered  for  the  first  time,  on  a  change  of  her  desti- 
nation ;  the  reason  of  the  act  would  apply  to  these  changes,  as 
much  as  to  repairs,  or  to  the  original  building.  It  is  not  desirable, 
on  practical  subjects  and  among  practical  men,  to  create  nice  dis- 
tinctions, where  there  is  no  distinction  in  the  reason  of  the  statute. 

The  next  point  made  by  the  claimants  is,  that  Brackett  had  not 
such  authority  over  the  ship,  as  to  bind  her  by  this  lien.  By  his 
contract,  he  is  the  purchaser,  under  certain  conditions ;  is  to  have 
possession  and  control,  to  engage  passengers,  and  make  repairs, 
provided  he  does  not  injure  the  vessel.  No  personal  liability  of 
the  claimants  is  here  contended  for,  but  only  a  lien  in  rem.  The 
term  '^  injure,"  must  mean  something  which  makes  the  vessel  less 
valuable  to  the  owners.     The  true  meaning  of  the  contract  is,  that 
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Brackett  may  fit  the  vessel  for  such  purpose  as  he  shall  destine 
her  for,  making  the  appropriate  changes,  with  a  guard  against 
waste,  or  such  alteration  as  would  diminish  the  value  of  the  vesseL 
But,  beyond  all  this,  the  libellant  made  his  contract  with  a  person 
placed  by  the  claimants  in  possession  and  apparent  ownership  of 
the  vessel ;  the  alterations  which  he  made  were  proper  for  the  pro- 
jected voyage,  were  nautical  in  their  character,  and  he  acted  in 
good  faith,  and  in  ignorance  of  any  contract  between  the  parties. 

But  supposing  that,  by  the  contract  between  Brackett  and  the 
claimants,  the  latter  had  the  right  to  interfere  to  prevent  the  altera- 
tions being  made.  They  did  not  interfere.  From  the  circum- 
stances proved,  the  advertisements,  the  situation  of  the  vessel  and 
the  counting-rooms,  the  reference  to  passengers  in  the  contract,  and 
the  great  remaining  interest  which  the  claimants  had  in  the  vessel, 
I  should,  if  the  case  depended  on  this  point,  require  strong  evi- 
dence to  contradict  the  violent  improbability  of  their  being  either 
ignorant,  or  dissatisfied,  with  what  was  going  on.  It  is  not  neces- 
sary to  decide  what  would  have  been  the  effect,  in  case  they  had 
given  the  libellant  notice. 

Decree  for  the  amount  of  the  libellant's  bill,  $233.87,  and 
costs. 

J2.  H.  Dana,  Jr.y  for  the  libellant. 

Cfh.  T,  Utisselly  for  the  claimants. 


Apnl,  1849. 

Foster  et  al.  t;.  Sampson. 

Where  a  vessel  sails,  without  the  statute  quantity  of  hread,  and  the  crew  are  put  upon  a 

short  allowance  of  hread,  it  is  no  defence  to  their  claim  for  douhle  wages,  that  fiour  was 

furnished  as  a  suhstitute. 
Where  double  wages  are  allowed,  under  the  statute,  for  such  short  aUowance,  damages 

may  also  be  giyen  for  a  deficiency  of  other  food. 
The  owner  is  bound  by  his  contract,  to  furnish  the  seamen  suitable  subsistence.    What 

is  suitable,  depends  upon  what  is  usual,  in  similar  voyages. 

This  was  a  libel,  promoted  by  three  of  the  crew,  against  the 
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master  of  the  bark  Fanny,  claiming  compensation  for  short  allow- 
ance of  provisions,  on  a  voyage  from  St.  Ubes  to  Boston. 

Spkaoue,  J. — It  is  admitted  that  this  vessel,  when  she  left  St. 
TTbes,  had  not  on  board  more  than  one-half  the  quantity  of  ship- 
bread  required  by  the  Act  of  1790,  chap.  29,  sec.  9,  (1  U.  S.  Stats. 
at  Large,  135,)  and  that,  in  consequence  thereof,  the  crew  were 
put  on  an  allowance,  one  week,  of  three  and  a  half  pounds,  and 
another  week,  of  three  pounds  of  bread,  for  each  man.  It  is  not 
denied,  that  this  is  a  short  allowance  of  bread;  but  the  defence  is 
rested  on  the  fact,  that  flour  was  given  to  the  crew,  which  could 
be  baked  into  bread,  in  quantities  sufficient  to  make  up  the  defi- 
ciency. The  statute  requires  that  there  shall  be  a  certain  quan- 
tity of  ship-bread  on  board,  at  the  commencement  of  the  voyage, 
beside  any  other  provisions.  It  is  clear,  that  this  requirement 
can  be  satisfied  by  nothing  but  ship-bread.  The  statute  subse- 
quently says,  that  if  the  crew  shall  be  put  upon  a  short  allowance 
of  bread,  extra  wages  shall  be  recoverable.  It  is  not  necessary 
to  decide  whether  this,  having  reference  to  what  precedes,  means 
ship-bread  only,  or  all  kinds  of  bread,  because  flour  is  not  bread. 
It  may,  with  other  ingredients,  be  converted  into  bread ;  but  even 
this  is  not  practicable,  under  all  circumstances.  There  is  good 
reason  for  requiring  a  strict  compliance  with  the  statute ;  for  it  is 
important  to  have  food  that  does  not  require  cooking,  especially 
in  case  of  wreck,  or  bad  weather. 

It  is  further  contended,  that  the  master  made  efforts  to  procure 
bread  at  St.  Ubes,  but  that  it  was  impracticable.  It  is  not  ne- 
cessary to  decide  whether  this  would  be  a  defence,  under  the  sta- 
tute, as  it  is  not  made  out  by  the  evidence.  I  would  remark, 
however,  that  the  point  has  never  been  decided  by  the  Supreme 
Court,  or  by  any  Circuit  Court ;  and  the  only  case  in  which  the 
defence  was  sustained  in  the  District  Courts,  is  that  in  The  Washr 
ington,  1  Pet.  Adm.  219 ;  while  in  The  Harriet^  Bee,  80,  the  de- 
fence was  not  sustained.  In  The  Mary^  Ware,  459,  on  the  other 
hand,  the  reasoning  of  the  court  sustains  the  decision  in  Peters. 
I  am  of  opinion  that  the  libellants  are  entitled  to  double* wages, 
for  two  weeks,  under  the  statute. 

The  libel  also  claims  compensation  for  short  provisions,  in  other 
respects,  beside  the  bread,  on  the  general  principles  of  the  mari- 
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time  law.  Proper  subsistence  is  a  part  of  the  contract  between 
the  owners  and  seamen.(a)  What  is  proper  subsistence,  depends 
upon  what  is  usual,  in  similar  voyages,  in  vessels  of  this  descrip- 
tion. We  have  had  the  evidence  of  shipmasters  and  merchants, 
acquainted  with  the  subject,  who  agree  that  the  practice  is  so  uni- 
form, to  give  tea,  or  coffee,  night  and  morning,  and  flour,  rice,  or 
beans  at  dinner,  in  addition  to  meat,  that  every  seaman  has  a 
right  to  expect  substantially  that  kind  of  fare.  In  this  vessel, 
there  were  ten  days  when  the  crew  had  nothing  but  meat,  of  which 
there  was  an  abundance,  and  a  short  allowance  of  bread.  For 
thirty-five  days  they  had  no  tea,  and  for  nineteen  days  only  bean 
coffee  in  the  morning.  The  weather  was  unusually  severe,  and 
the  crew  were  subjected  to  more  than  usual  exposure. 

I  shall  allow  them  $20  each,  in  addition  to  the  two  weeks  double 
wages,  with  costs. 

Decree  accordingly. 

jB.  ff.  Dana,  Jr^  for  the  libellants. 

Edward  Dexter,  for  the  respondent. 

See  The  Mary  Paulina^  ante,  p.  45 ;  Collins  v.  WkeeUr,  post,  p.  188. 


October,  1849. 

Grapo,  Administbatob,  V.  Allsh. 

Actions  in  the  adminltyy  for  mere  personal  UtrU,  do  not  saryiye  the  death  of  the  penoa 

injured. 
A  State  statute  will  not  enable  an  administrator  to  maintain  an  action,  in  ibe  DiMriet 

Court)  for  such  tort  oommitted  on  the  high  seas. 
Wrongfully  withholding  suitable  medicines  from  a  seaman,  or  wrongfii]l7  letting  him 

ashore  in  a  foreign  country,  are  riolations  of  the  contract  of  hiring. 

Spragub,  J. — This  is  a  libel  by  the  administrator  of  Peter 
Brotherson,  deceased,  alleging  that  the  intestate  was  one  of  the 
crew  of  the  bark  Montezuma,  of  which  the  respondent  was  master, 

(a)  The  Oyrua,  2  Pet.  Adm.  411  -,  The  CaetUia,  1  Hag.  69. 


MASSACHUSETTS,  1849.  185 

Crapo,  Administntor,  «.  Allen. 

on  a  whaling  voyage,  and  that  during  such  voyage  the  respondent 
treated  Brotherson  with  great  cruelty,  specifying  several  particu« 
lars,  and  among  them,  an  aggravated  assault  and  battery.  The 
respondent  has  pleaded,  that  the  causes  of  action  set  forth  in  the 
Ubel,  do  not  survive  the  death  of  Brotherson,  and  that  the  court 
has  not  jurisdiction. 

The  causes  of  action  set  forth  are  maritime,  and  over  them  the 
admiralty  haa  undoubted  jurisdiction.  So  far  as  they  are  mere 
tartiy  the  right  of  action,  by  the  general  maritime  law,  dies  with 
the  person  injured.  HalFs  Admiralty  Frac.  21 ;  Dunlap's  Adr 
miralty  Prac.  87.  It  is  contended^  that  by  the  Revised  Statutes 
of  Massachusetts,  chap.  93,  sec.  7,  actions  for  mere  torts  survive, 
and  that  the  right  thus  created  by  the  local  law,  should  be  enforced 
by  the  courts  of  the  United  States.  I  am  not  aware  that  this  pre- 
cise question  has  ever  been  decided.  The  cases  urged  as  analogous, 
are  those  arising  under  the  State  laws,  creating  a  lien  in  favor  of 
material  men,  on  domestic  ships,  which  would  not  exist  by  the 
general  maritime  law.  The  admiralty  will  enforce  such  liens  by 
process  in  rem.  Schooner  Marion^  1  Story,  68 ;  Mead  v.  SuU  of  a 
New  Brig,  Id.  244;  The  Qeneral  Smith,  4  Wheaton,  442;  Peyrouz 
et  dU.  V.  Howard  et  al,  7  Peters,  324 ;  The  Bark  Chusan,  2  Story, 
455 ;  Ship  Robert  Fulton,  1  Paine,  C.  C.  620 ;  Bavii  et  ah  v. 
Hull  of  a  New  Brig,  Gilpin,  473. 

It  is  to  be  observed,  that  these  were  all  cases  of  contract,  by 
which  not  merely  a  new  remedy,  but  a  new  right  of  property,  a 
ju»  in  re,  was  created,  which  might  be  enforced  wherever  the  re$ 
should  be  found.     The  Mary  Anne,  Ware,  104. 

The  U>rt9  set  forth  in  this  libel  were  committed  on  the  high 
seas ;  the  subject-matter,  therefore,  is  within  the  jurisdiction  of  all 
courts  of  admiralty.  But  if  a  suit  were  commenced  in  the  Dis- 
trict Court,  sitting  in  a  State  where  no  local  statute  gave  a  remedy 
to  the  administrator,  it  could  not  be  maintained.  I  cannot  think, 
that  for  a  transaction  upon  the  high  seas,  a  personal  suit  in  ad- 
miralty may  be  maintained  in  one  district  of  the  United  States, 
and  not  in  others.  By  the  admiralty  rules,  established  by  the 
Supreme  Court,  if  a  defendant  cannot  be  found,  his  property,  or 
his  goods  or  credits,  may  be  attached.  Suppose  this  respondent 
had  never  come  within  this  State,  and  was  never,  therefore,  per- 
18 
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sonally  witliin  the  jurisdiction  of  this  court,  but  resided  within  a 
district  where  he  was  liable  to  no  action,  can  it  be  that  his  goods 
or  credits,  within  this  State,  could  be  held,  by  a  suit  in  the  admi- 
ralty here  ?  Such  an  incongruity  is  inadmissible.  I  think  that 
those  claims  in  the  libel,  which  rest  upon  mere  personal  tarts,  can- 
not be  sustained.  But  there  are  other  allegations  in  the  libel, 
namely,  withholding  suitable  medicines  in  sickness,  and  putting 
the  intestate  ashore  in  a  foreign  country.  These  may  be  deemed 
violations  of  the  contract  of  hiring,  and  an  action  therefor  may 
be  maintained  by  the  administrator.  See  Chamberlain  et  aL  y. 
Chandler,  3  Mason,  242 ;  Conkl.  Adm.  Prac,  829. 

Decree  for  the  libellant  for  $75  and  costs. 

Clifford  ^  Brigham,  for  the  libellant. 

T.  D.  Eliot  ^  Kasson,  for  the  respondent. 


AprU,  1850. 

Barnard  et  al.  t;.  Morton. 

Sagan  were  transported  from  Cuba  to  Halifax,  and  thenee  imported  into  Uie  United 
States :  Held,  that  under  the  Tariff  Act  of  1842,  the  dntles  were  to  be  assessed  upon 
the  market  ralae  of  the  sngars  in  Cuba,  at  the  time  when  they  were  shipped  from 
Halifax,  with  the  addition  of  the  usnal  charges  at  Halifax. 

Freight  from  Cuba  to  Halifax  is  not  to  be  added. 

This  was  an  action  against  the  collector  of  the  port  of  Boston. 
The  case  came  before  the  court  upon  a  statement  of  facts,  by  which 
it  appeared  that  two  invoices  of  Havana  sugars  were  consigned  to 
the  plaintiffs,  by  merchants  residing  at  Halifax,  N.  S.,  subject  to 
an  ad  valorem  duty  of  30  per  cent.  That  upon  arrival,  they  were 
appraised  for  the  assessment  of  duties,  by  adding  to  the  market 
value  in  Cuba,  the  charges  incurred  there,  freight  from  there  to 
Halifax,  and  the  charges  at  Halifax.  The  plaintiffs,  considering 
this  mode  of  valuation  unauthorized  by  law,  paid  the  duties  as- 
sessed, under  protest,  and  brought  this  action  against  the  collector, 
to  recover  so  much  as  was  unlawfully  demanded. 
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C.  G  ^  F.  (7.  Loring^  for  the  plaintiffs,  contended,  that  upon 
a  proper  construction  of  the  Stat.  Aug.  80th,  1842,  sec.  16,  (5 
U.  S.  Stats,  at  Large,  563,)  the  valuation  for  the  assessment  of 
duties,  when  goods  were  imported  from  a  place  other  than  that  of 
production  or  manufacture,  should  be  the  market  value  in  the 
principal  market  of  the  country  of  production  or  manufacture,  at 
the  time  of  the  exportation  to  the  United  States,  with  the  addition 
of  the  charges  at  the  place  of  such  exportation,  or  otherwise  at 
the  place  of  production;  and  that  in  neither  case,  should  the 
freight  to  the  intermediate  port  be  added.  So  that  in  the  present 
case,  the  sugars  should  be  taken  at  their  value  in  Cuba,  at  the 
time  they  were  shipped  from  Halifax,  and  to  this  should  be  added, 
for  the  assessment  of  duties,  only  the  charges  at  Halifax,  or  at 
the  place  of  shipment  in  Cuba. 

lAmt^  for  the  defendant,  rested  the  defence  principally  upon 
the  instructions  of  Mr.  Walker,  when  Secretary  of  the  Treasury, 
and  subsequent  confirmatory  directions  of  Mr.  Meredith,  to  whose 
attention  the  case  was  early  presented  by  the  plaintiff. 

Sprague,  J. — It  is  plain,  that  the  time  when  the  valuation  is 
to  be  made,  is  that  of  the  exportation  to  the  United  States,  and 
the  standard,  the  market  value  in  the  country  of  production,  at 
that  time. 

The  only  question  is,  as  to  what  shall  be  added  to  such  valua- 
tion. 

The  law  says,  to  this  value  shall  be  added  the  usual  cost  and 
charges. 

If  it  were  not  for  the  subsequent  proviso  in  the  statute,  the 
valuation  would  be,  in  all  cases,  the  market  value  at  the  place  of 
exportation,  which  might  include  the  charges  at  Cuba,  and  the 
freight  thence ;  and  to  this  should  be  added  the  charges  at  Halifax. 
But  the  proviso  alters  the  standard  of  value,  by  declaring  that, 
when  the  place  of  exportation  is  not  that  of  production,  the  value 
shall  be  taken  in  the  place  of  production,  at  the  time  of  exporta- 
tion. Nothing  is  said  about  costs  and  charges  in  the  proviso,  and 
therefore,  only  the  costs  and  charges  at  the  place  of  exportation 
should  be  added. 

The  principal  question  is,  whether  the  freight  from  Cuba  to 
Halifax  can  be  added.     This  item  constitutes  no  part  of  the 
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value  of  the  merchandize  in  Cuba,  and  it  is  not  one  of  the  costs 
and  charges  incurred  at  Halifax.  If  the  standard  were  the  mar- 
ket value  in  Halifax,  it  might  be  included ;  but  as  the  standard  in 
the  market  value  in  Cuba,  it  is  necessarily  excluded.  It  is  ad- 
mitted, that  if  the  sugars  had  been  shipped  from  Cuba  to  the 
United  States,  freight  could  not  be  added,  and  there  is  no  more 
reason  why  it  should  be  added  in  the  present  case. 

Upon  examination  of  the  statute,  I  cannot  resist  the  conclusion, 
that  the  construction  which  has  been  given  to  it  by  the  treasury 
department,  and  is  now  contended  for,  in  behalf  of  the  United 
States,  is  erroneous. 

This  opinion,  I  understand  to  be  in  accordance  with  the  deci- 
sion of  the  Circuit  Court  of  the  United  States,  in  the  recent  case 
of  Grinnell  v.  Lawrence,  (since  reported  1  Blatchf.  C.  C.  346.) 

In  the  present  case,  the  duties  should  have  been  assessed  on 
the  market  value  of  the  sugars  in  Cuba,  at  the  time  when  shipped 
from  Halifax,  with  the  addition  of  the  usual  charges  at  Halifax ; 
and  for  the  excess,  which  was  unlawfully  demanded  and  paid,  the 
plaintiffs  are  entitled  to  judgment. 


June,  1850. 

Collins  et  al.  v.  Wheeler  et  al. 

Under  the  Statute  of  1790,  chap.  29,  see.  9,  if  less  than  the  statute  quantity  of  mil  the 
three  artioles  be  pat  on  board,  and  there  be  a  short  allowance  of  all,  triple  extra  wages 
are  given  for  each  daj. 

The  recovery  of  such  i>enalt7  does  not  necessarily  preclude  the  seaman  from  recoTering 
damages,  also,  for  a  deficiency  of  other  provisions. 

The  libellants  were  seamen  of  the  ship  Palmyra,  owned  by  the 
respondents,  on  a  voyage  from  Calcutta  to  Boston.  The  suit  was 
for  short  provisions,  under  the  Act  of  Congress,  1790,  chap.  29, 
sec.  9,  (1  U.  S.  Stats,  at  Large,  135.)    The  act  is  as  follows : 

^^  Every  ship  or  vessel,  belonging  as  aforesaid,  bound  on  a 
voyage  across  the  Atlantic  Ocean,  shall,  at  the  time  of  leaving 
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the  last  port  from  whence  she  sails,  have  on  board,  well  secured 
under  deck,  at  least  sixty  gallons  of  water,  one  hundred  pounds 
of  salted  flesh  meat,  and  one  hundred  pounds  of  wholesome  ship* 
bread,  for  every  person  on  board  such  ship  or  vessel,  over  and  be- 
sides such  other  provisions,  stores  and  live-^tock,  as  shall,  by  the 
master  or  passengers,  be  put  on  board,  and  in  like  proportion  for 
shorter  or  longer  voyages;  and  in  case  the  crew  of  any  ship  or 
vessel,  which  shall  not  have  been  so  provided,  shall  be  put  upon 
short  allowance,  in  water,  flesh,  or  bread,  during  the  voyage,  the 
master  or  owner  of  such  ship  or  vessel,  shall  pay  to  each  of  the 
crew,  one  day's  wages  beyond  the  wages  agreed  on,  for  every  day 
they  shall  so  be  put  to  short  allowance,  to  be  recovered  in  the 
same  manner  as  their  stipulated  wages." 

The  libellants  also  claimed  damages,  under  the  general  mari- 
time law,  for  short  allowance  of  other  provisions,  flour,  rice,  vege- 
tables, &c.  Under  the  statute,  they  claimed  three  days'  extra 
wages,  for  each  day  on  which  they  had  a  short  allowance  of  the 
three  statute  articles.  The  respondents  contended  that  only  one 
day's  extra  wages  could  be  given,  for  each  day  on  which  there  was 
a  short  allowance,  whether  of  one  qr  more  articles. 

Sprague,  J. — ^I  shall  not  go  into  the  details  of  the  evidence,  as 
I  am  satisfied,  on  the  respondents'  admissions,  that  they  are  liable. 
Putting  the  most  favorable  construction  upon  their  answer  and 
evidence,  it  is  clear  that  they  had  not  on  board  meat  enough  for 
more  than  two  and  one-seventh  voyages  across  the  Atlantic,  and 
less  than  that  quantity  of  bread,  and  a  little  over  three  times  the 
quantity  of  water  required  for  such  a  voyage.  All  the  evidence 
shows  that  a  voyage  '^  across  the  Atlantic"  is,  in  distance,  about 
3000  miles,  while  a  voyage  from  Calcutta  is  about  15,000  miles.  If 
the  proportion  is  to  be  taken  from  the  average  length  of  time,  the 
Atlantic  voyage  averages  about  thirty  days,  and  the  voyage  home 
from  Calcutta  about  one  hundred  and  twenty  days.  So  that,  with- 
out deciding  which  is  the  proper  rule  for  ascertaining  the  proportion, 
either  way,  and  on  the  most  favorable  construction,  the  vessel  had 
not  on  board  the  requisite  quantity  of  bread,  meat,  or  water.  Upon 
a  comparison  of  evidence,  there  is  reason  to  believe  that  there  was 
considerably  less  on  board  than  the  amounts  stated  by  the  res- 
pondents; but  it  is  not  necessary  to  go  into  that  inquiry. 
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It  is  admitted,  that  none  of  these  provisions  were  stowed  under 
deck.  It  has  been  argued  that  this  is  not  essential,  and  does  not 
draw  after  it  the  penalty,  unless  the  short  allowance  is  traceable 
to  this  cause.  But  I  think  it  is  peremptory  and  essential,  and 
for  good  reasons,  which  have  been  stated  at  the  bar.  Not  only 
might  these  provisions  spoil  on  deck,  but  they  would  be  liable  to 
be  washed  overboard,  and  the  crew  reduced,  at  once,  to  a  state  of 
starvation. 

The  only  remaining  question  of  fact  is,  whether  there  was  a 
short  allowance,  and  for  how  long  a  time.  On  the  first  day  of 
January,  while  off  the  Cape  of  Good  Hope,  and  only  about  sixty 
days  out,  the  allowance  began.  It  was  first  one  pound  of  meat, 
one  pound  of  bread,  and  three  quarts  of  water  per  day,  to  each 
man.  There  may  be  some  doubt  whether  this  would  be  a  short 
allowance,  if  the  crew  had  other  provisions  given  them,  which  are 
usual  in  the  merchant  service,  and  required  in  the  navy,  such  as 
flour,  rice,  &c.  But  not  only  the  vegetables,  but  all  the  small 
stores  allowed  the  crew,  had  given  out  before  this  time,  except 
the  beans,  and  a  little  meal,  which  was  sour.  In  such  a  state  of 
things,  I  have  no  doubt  that  the  above-mentioned  allowance  was 
short.  It  is  not  necessary  to  follow  the  allowance  in  its  stages  of 
reduction,  until  the  bread  and  beef  were  exhausted,  and  relief 
•  obtained  from  other  vessels.  I  am  satisfied  that  the  crew  were 
on  short  allowance  from  January  1st  until  April  1st,  the  time  of 
the  vessel's  arrival,  with  the  exception  of  four  days.  A  question 
now  arises  on  the  construction  of  the  statute.  There  being  a  defi- 
ciency in  the  quantity  put  on  board,  and  a  short  allowance  of  all  of 
the  three  statute  articles,  the  libellants  claim  triple  extra  wages 
for  each  day.  I  am  of  opinion  that  this  is  the  proper  rule.  The 
statute  separates  the  articles,  and  treats  them  disjunctively ;  and 
it  is  reasonable  to  do  so,  otherwise  a  short  allowance  of  all  the 
articles,  at  the  same  time,  would  entail  no  greater  penalty  than  of 
one  only.  Thus,  if  all  three  were  deficient  for  a  week,  seven 
day's  extra  pay  only  would  be  recoverable.  While  if  there  was  a 
deficiency  of  only  one  article,  successively  for  three  weeks,  which 
might  be  a  mitigation  to  the  seaman,  he  would  be  entitled  to 
twenty-one  day's  extra  pay.  The  case  of  The  Harriet^  Bee,  80, 
has  not  been  followed  by  other  courts.     A  contrary  decision  has 
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been  made  in  this  district ;  The  Mary  Paulina^  ante,  p.  45 ;  and 
also  by  Judge  Ware,  in  The  Mary^  Ware,  454,  459.  In  that  case, 
there  was  no  deficiency  of  water,  but  only  of  bread  and  beef, 
which  are  coupled  together,  and  eighteen  days'  additional  pay 
allowed  for  a  short  allowance,  during  that  time.  It  is  not  said 
whether  the  quantity  of  beef  served  out  would  have  been  deemed 
insufficient,  if  the  bread  had  been  abundant.  But  whether  the 
allowance  of  one  or  both  those  articles  was  deficient,  the  decision 
is  inconsistent  with  that  in  The  Sarriet.  The  question  now  be- 
fore me,  was  not  made  in  the  case  of  The  Mary. 

The  libel  also  claims  damages,  under  the  general  maritime  law, 
for  deficiency  of  other  articles.  I  do  not  think  that  a  recovery 
under  the  statute  is  necessarily  a  bar  to  this  claim ;  and  in  a  proper 
case,  damages  might  be  given.  But  as  the  statute  penalty  amounts 
to  a  sufBcient  compensation,  I  shall  not  go  beyond  it. 

Decree  for  triple  extra  wages  to  each  man,  for  three  months, 
with  costs.  The  number  of  libellants  was  fourteen,  and  the  extra 
wages  amounted  to  about  $1500. 

B.  S,  Dana^  Jr.^  ^  Q-.  P.  Sanger,  for  the  libellants. 

Wm.  Sohier,  for  the  respondents. 

This  decision  was  affirmed,  upon  appeal  to  the  Circuit  Court. 


See,  also,  Foster  v.  Sampson,  ante,  p.  182 ;  The  Elizabeth  Frith,  1  Bl.  A 
Howl.  195 ;  S.  C.  2  Paine,  C.  G.  291 ;  Ship  New  Jersey,  1  Pet.  Adm.  223 ;  The 
Bark  TdUnt,  Grabbe,  216 ;  Piehl  v.  Balchm,  01c.  24;  The  Ohilde  Harold,  Id. 
275  J  The  Washington^  I  Pet.  Adm.  219. 


^ 
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Nwember,  1850. 

WsBB  BT  AL.  t;.  Pierce  et  al. 

The  mMter  of  areMel,  in  the  port  ef  a  Btato  to  which  she  doei  not  belong,  haa  aaOiorikj, 
by  virtae  of  his  office,  to  bind  his  TOfsel  and  owners,  for  necessary  supplies. 

Where  the  master  of  such  a  yessel  had  taken  her  on  shares,  agreeing  to  victual  and  man 
her,  he  had  no  right,  as  between  himself  and  his  owner,  to  obtain  provisions  npon  the 
credit  of  the  owners. 

Bat  third  persons,  ignorant  of  any  special  agreement^  had  a  right  to  trust  to  the  appa- 
rent authority  of  the  master ;  and  if  they  did  so  in  good  faith,  the  owner  would  be 
bound  personally,  for  necessary  supplies  and  provisions. 

This  was  a  libel  in  personam,  promoted  by  Messrs.  Webb  k  Low, 
of  Boston,  ship-chandlers,  to  recover  payment  for  stores  famished 
to  the  brig  Antoinette,  owned  by  the  respondents,  who  lived  in 
Belfast,  Maine.  At  the  time  the  stores  were  furnished,  the  brig 
was  lying  in  Boston,  and  they  were  ordered  by  one  Richards,  the 
master,  and  nothing  was  said  on  either  side,  as  to  the  party  to 
whom  credit  should  be  given.  The  libellants  knew  the  respond- 
ents to  be  the  general  owners  of  the  vessel,  and  had  dealt  with 
them  before  as  such,  and  had  no  acquaintance,  or  previous  dealings, 
with  Richards ;  and  knew  nothing  of  any  arrangement  between 
him  and  the  respondents,  as  to  the  sailing  of  the  vessel ;  and  charged 
the  stores  to  the  brig  Antoinette,  and  owners. 

For  the  defence,  it  was  shown,  that  at  the  time  the  articles  were 
furnished,  Richards  was  sailing  the  vessel  on  shares,  under  the 
usual  agreement,  that  he  should  victual  and  man  the  vessel,  and 
pay  half  port  charges,  the  gross  earnings  being  equally  divided 
between  him  and  the  owners.  The  goods  furnished  were  groceries, 
and  like  consumable  stores ;  and  did  not  go  to  the  permanent  use 
of  the  vessel.  The  contract  between  the  master  and  owners  was 
parol,  for  no  fixed  period,  and  rested  on  the  general  usage.  As 
to  this  usage,  the  libellants  ofiered  evidence,  that  under  it,  the 
master  had  no  power  to  appoint  another  master,  in  his  own  place, 
or  to  remove  one  appointed,  and  that  the  owners  always  exercise  a 
general  control  over  the  voyages,  and  remove  the  master  at  their 
pleasure. 
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B.  H.  Danay  Jr.,  for  the  libellants,  contended :  Ist.  Under  this 
contract,  the  master  did  not  become,  (as  between  himself  and  the 
respondents,)  a  temporary  or  special  owner,  but  all  the  criteria  of 
ownership  and  control,  rested  still  with  the  general  owners ;  the 
contract  being  either  one  of  employment,  the  compensation  mea* 
sm^ed  by  earnings,  or  one  of  special  partnership.  Emery  v.  Heriey, 
4  Greenl.  407 ;  Lj/man  v.  Redman,  23  Me.  289 ;  The  CaisiuSy 
2  Story,  81 ;  Skolfield  v.  Potter,  Daveis,  398 ;  Fenton  v.  Dublin 
Co.,  8  A.  &  E.  835. 

2d.  Even  if  the  master  does  obtain,  under  this  contract,  the  con- 
trol of  the  vessel,  so  as  to  be,  between  himself  and  the  respondents, 
the  temporary  owner,  yet  the  policy  of  the  law  does  not  permit  the 
general  owners  to  set  up,  against  persons  who  are  ignorant  of  it, 
a  special  coi^ract,  made  with  a  person  whom  they  are  holding  out 
to  the  world  as  merely  master,  and  as  clothed  with  the  ordinary 
powers  of  a  master.  Rich  v.  Ooe,  Cowper,  686 ;  Dry  v.  Bos- 
weU,  1  Campb.  329 ;  The  Oassiw,  2  Story,  81 ;  The  If.  Hooper^ 
8  Sumn.  576. 

3d.  Credit  is  presumed  to  be  given  to  the  general  owners.  Jame$ 
V.  Bixhy,  11  Mass.  84 ;  Janes  v.  Blum,  2  Rich.  475 ;  Cox  v. 
Reid,  1  C.  &  P.  602;  JExpaHe  Machell,  2  V.  &  B.  216;  Jenr 
nings  v.  Griffith,  Ry.  &  Mo.  42 ;  8  Kent's  Comm.  135. 

Bradford  Sumner,  for  the  respondents,  contended,  that  on  the 
evidence,  the  master  was  owner  for  the  time  being,  and  as  such 
was  solely  liable  for  stores  of  this  description.  Reeve  v.  Daviiy 
1  A.  &  E.  312 ;  Story  on  Bailments,  §  294,  295 ;  3  Kent's  Comm. 
135,  140 ;  Abbott  on  Shipping,  41,  n.,  65,  n. ;  Thompson  y.  Snow, 

4  Greenl.  264 ;  Winsor  v.  Cutts,  7  Id.  261 ;  Reynolds  v.  Toppan^ 
15  Mass.  370 ;  Taggard  v.  Loring,  16  Id.  336 ;  Perry  v.  0«6om, 

5  Pick.  422 ;  Cutler  v.  Winsor,  6  Id.  335 ;  Cutler  v.  Thurh,  7 
Shep.  213 ;  Williams  v.  Williams,  10  Id.  17 ;  Lyman  v.  Redman, 
Id.  289 ;  Manter  v.  Holmes,  10  Met.  402. 

Dana,  in  reply,  said,  that  in  most  of  the  cases  cited,  it  was 
either  proved  or  assumed,  that  the  master,  under  the  contract  set 
up,  had  the  sole  power  to  direct  the  employment  of  the  vessel,  and 
to  appoint  and  remove  a  master  under  himself;  and  there  was  no 
case  where,  in  the  absence  of  such  tests  of  ownership  in  him,  the 
general  owners  had  been  exempted  from  liability. 
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Sprague,  J. — There  has  been  a  great  deal  of  evidence  in  this 
case,  but  the  result  of  the  whole  is  this :  The  respondents,  residing 
in  Belfast,  Maine,  were  owners  of  the  brig  Antoinette.  They  made 
a  contract  with  Richards,  to  take  her  on  shares,  and  be  master. 
Richards  was  bound  to  victual  and  man  the  vessel,  at  his  own  ex- 
pense. Under  this  agreement,  Richards  took  the  possession  and 
command  of  the  vessel,  and  his  name  was  inserted  in  her  papers, 
as  master.  In  the  course  of  her  employment,  and  while  so  com- 
manded, the  vessel  being  in  the  port  of  Boston,  was  in  need  of 
provisions,  to  enable  her  to  proceed  on  a  voyage,  and  the  master 
had  not  the  funds  wherewith  to  pay  for  them.  At  the  request  of 
the  master,  the  libellants  furnished  the  necessary  provisions,  on  the 
credit  of  the  vessel  and  owners,  and  now  bring  this  suit  therefor, 
against  the  owner.  It  is  objected,  in  behalf  of  the  respondents, 
that  as  the  master  took  the  vessel  on  shares,  and  was  thereby 
bound  to  have  procured  these  provisions  at  his  own  expense,  he 
was  not  authorized  to  bind  the  owners  personally  therefor.  This 
defence  would  be  valid  against  all  persons  who  knew  of  the  special 
agreement,  under  which  Richards  had  the  command  of  the  vessel. 
But  the  libellants  had  no  knowledge  thereof,  nor  were  there  any 
circumstances  which  should  have  put  them  upon  inquiry.  They 
trusted  to  the  apparent  authority  of  the  master  to  bind  the  owner. 
There  can  be  no  doubt,  that  if  the  relation  in  which  the  master 
stood  to  the  respondents  had  been  what  it  apparently  was ;  that  is, 
if  he  had  been  on  wages,  in  the  usual  manner,  he  would  have 
had  authority  to  pledge  the  personal  credit  of  his  owners ;  and 
this  suit  could  have  been  maintained.  Does  the  special  agreement, 
restricting  the  authority  of  the  master,  which  was  unknown  to  the 
libellants,  defeat  their  right  ?  I  think  it  does  not.  The  respondents 
placed  Richards  in  the  command  of  this  vessel,  as  master,  and 
she  was  documented  accordingly.  Richards  was  thus  held  out  as 
possessing  the  usual  right  and  authority  of  master,  in  their  full 
extent.  Among  the  usual  and  well  known  powers  of  a  master,  is 
that  of  obtaining  necessary  supplies,  in  a  foreign  port,  upon  the 
credit  of  his  vessel  and  owners.  The  respondents,  when  they  placed 
him  in  the  office  of  master,  thereby  represented  to  all  persons, 
that  he  had  authority  to  bind  the  respondents,  as  owners  of  the 
vessel,  for  such  supplies  as  were  furnished  by  the  libellants.   Upon 
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this  representation,  the  furnishers,  acting  in  good  faith,  had  a  right 
to  rely.  It  is  no  answer  to  say,  that  by  a  private  arrangement 
between  the  owner  and  master,  the  authority  of  the  latter  was  to 
be  restricted,  or  that  it  was  specially  agreed,  that  the  latter  should 
not  exercise  one  of  the  ordinary  and  usual  powers  appertaining 
to  his  office.  As  between  the  owners  and  the  master,  he  had,  in- 
deed, no  right  to  exercise  the  power  so  inhibited,  and  it  was  a 
violation  of  his  duty  to  do  so.  But  as  between  the  owners  and 
third  persons,  such  special  and  secret  restriction  can  have  no  eflFect, 
and  the  owners  must  be  held  responsible  to  the  libellants,  in  the 
same  manner  as  if  it  had  never  existed. 

The  view  already  taken  being  decisive,  I  do  not  think  it  neces- 
sary to  consider  what  weight  might  be  given  to  the  fact,  that  the 
respondents  were  to  receive  half  the  earnings  of  the  voyage,  which 
these  supplies  enabled  the  vessel  to  make. 

Decree  for  the  libellants. 


Upon  appeal  to  the  Circuit  Court,  this  decree  was  reversed.  See  S.  C,  I 
Curtis,  C.  G.  104;  subsequently,  in  Thomas  etcU,  v.  Osborrtj  19  How.  29, 30,  the 
Supreme  Court  say,  that  in  such  case,  the  master  may  bind  the  vessel  for  supplies, 
but  not  the  owner,  personally.  But  this  was  a  dictum  only,  and  has  never  been 
decided  by  the  Supreme  Court  Quasrej  as  to  the  distinction  which  it  sets  up. 
In  The  Sophie,  1.  W.  Bob.  369,  the  court  say,  that  in  these  cases,  they  ''  never 
can  make  a  ship  responsible  for  advances  and  supplies,  for  which  the  owner 
himself,  if  he  were  in  this  country*  would  not  be  responsible."  So,  too,  in  The 
Alexander,  1  W.  Rob.  360.  And  practically,  this  special  ownership  leaves  the 
enterprise  subject  to  the  same  necessities,  as  if  the  master  were  master  merely, 
and  not  charterer ;  and  the  maritime  law  gives  him  the  same  power  to  borrow, 
in  order  to  meet  that  necessity,  as  if  he  were  not  charterer.  *'  There  must  be' 
nothiDg  in  the  case  to  repel  the  ordinary  presumption,  that  the  master  acted 
under  the  authority  of  the  owners."  3  Kent's  Comm.  163;  see,  also.  The 
Schooner  Freeman,  18  How,  182, 
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Mareh^  1852. 

United  States  v.  Pitman. 

The  courts  of  the  United  States  have  jurisdiction  over  the  oiFence  of  plundering,  or  steal- 
ing, property  from,  or  belonging  to  a  vessel,  although  she  maj  belying  upon  the  shore; 
and  even  if  the  property  has  been  plundered,  after  it  has  been  separated  from  the  ves- 
sel and  thrown  upon  the  shore. 

Construction  of  the  words  "plunder  or  steal,"  in  the  "  Crimes  Act"  of  1825,  chap.  65,  see.  9. 

The  prisoner,  master  of  the  ship  Sterling,  of  Boston,  was  in- 
dicted, jointly  with  Samuel  N.  Dixey,  master  of  the  bark  Mis- 
souri, of  New  York,  and  also  separately,  upon  the  9th  section  of 
the  Statute  of  1825,  chap.  65,  commonly  called  the  "  Crimes 
Act."(a) 

The  Statute  provides,  "  that  if  any  person  or  persons,  shall  plun- 
der, steal,  or  destroy  any  money,  goods,  merchandize,  or  other 
eflfects,  from,  or  belonging  to  any  ship,  or  vessel,  or  boat,  or  raft, 
which  shall  be  in  distress,  or  which  shall  be  wrecked,  lost,  stranded, 
or  cast  away,  upon  the  sea,  or  upon  any  reef,  shoal,  bank,  or 
rocks  of  the  sea,  or  in  any  other  place,  *  *  *  every  person  so 
offending,  shall  be  deemed  guilty  of  felony,"  &c. 

To  the  indictment,  Dixey  pleaded  guilty,  and  Pitman,  having 
put  himself  upon  trial,  was  found  guilty  by  the  verdict  of  the 
jury. 

A  motion  for  a  new  trial  was  made,  the  grounds  of  which  suffi- 
ciently appear  in  the  opinion  of  the  court. 

Spragub,  J. — ^The  various  points  made  for  the  prisoner,  in 
this  case,  upon  his  motion  for  a  new  trial,  resolve  themselves  into 
two.  One  is  an  objection  to  the  jurisdiction ;  the  other,  that  the 
verdict  ought  to  be  set  aside,  as  against  the  evidence,  and  the 
weight  of  evidence.  The  defendant  was  tried  upon  three  indict- 
ments, which,  by  agreement,  were  consolidated.  These  were  so 
framed  as  to  cover  every  contingency  contemplated  by  the  sta- 
tute. Under  the  decision  in  United  States  v.  Coombs,  12  Peters, 
72,  if  the  evidence  in  this  case  had  shown  the  property  plundered  to 

(a)  4  U.  S.  Stats,  at  Large,  116. 
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have  been  separated  from  the  vessel,  and  taken  upon  the  shore, 
the  indictment  would  still  have  been  quite  sufficient,  and  the  juris^ 
diction  would  have  been  sustained,  under  the  power  of  Congress 
to  regulate  commerce.  The  evidence  submitted  to  the  jury  was, 
that  the  vessel  missed  stays,  and  went  upon  the  beach,  stem  first. 
There  can  be  no  doubt  that  she  was  stranded  when  she  touched 
the  shore,  nor  any  doubt  that  she  was  then  within  the  jurisdiction 
of  the  United  States.  If  afterwards  she  had  gone  high  and  dry, 
she  would  still  have  been  stranded  and  wrecked,  within  the  mean* 
ing  of  the  statute.  She  was  upon  a  beach,  or  shore,  of  the  island 
of  Sumatra,  and  upon  an  arm,  or  inlet  of  the  sea,  but  still  upon 
the  sea. 

The  money  was,  in  fact,  taken  on  the  sea ;  it  was  taken  from 
the  wrecked  vessel  into  a  boat,  to  be  transported  to  the  Sterling, 
and  thus,  when  plundered,  was  actually  on  the  sea,  and  so,  un- 
questionably, within  the  admiralty  and  maritime  jurisdiction. 

The  other  point  raised  is,  that  the  verdict  is  against  the  weight 
of  evidence,  because  the  testimony  did  not  sufficiently  show  that 
the  money  was  plundered.  A  suggestion  is  made  that  the  money 
was  taken  from  the  wreck,  whereas,  the  averment  of  the  indict- 
ment is,  that  the  money  was  "belonging  to  the  vessel."  The 
statute  is  in  the  alternative.  Its  expression  is,  "  from,  or  belong- 
ing to ;"  and  it  is  evident  that  money,  so  taken  from  the  wreck, 
was  belonging  to  it.  The  indictment  alleges,  that  this  money  the 
defendant  did  "plunder,  steal,  take,  and  carry  away."  As  the 
statute  makes  it  an  offence  to  plunder  or  steal,  if  the  evidence 
prove  either  of  these  alternatives,  it  is  sufficient. 

It  is  suggested,  that  the  word  "steal,"  involves  the  crime  of 
larceny,  and  the  6th  section  of  the  statute  is  referred  to  in  sup- 
port of  this  view.  But  the  9th  section  has  no  reference  to  the 
6th.  The  language  of  the  statute  is,  "  plunder  or  steal."  Now, 
as  to  the  word  "plunder,"  I  would  remark,  that  no  instructions 
were  asked,  as  to  the  meaning  of  this  word,  nor  was  any  argu- 
ment made  by  counsel  upon  this  point.  It  was  left  to  the  jury, 
therefore,  to  determine  whether  plundering  was  made  out.  The 
word  is,  in  fact,  used  in  this  section  in  its  popular  sense,  in  such 
a  sense  as  would  be  understood  by  seamen,  for  instance,  and  as 
it  would  be  used  and  understood  in  ordinary  conversation.     The 
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jury  found  no  difficulty  in  understanding  it.  It  is  contended  by 
counsel,  that  ^^  to  plunder,"  means  to  take  by  force.  But  although 
this  is  undoubtedly  one  sense  of  the  word,  it  by  no  means  ex- 
presses its  full  meaning.  The  various  lexicographers,  who  have 
been  quoted  at  the  bar,  inform  us  that  it  means  as  well,  taking 
by  fraud.  And  so  in  the  quotation  made  from  the  Scriptures,  by 
the  district  attorney,  where  the  word  "  to  spoil,  "(a)  which  the  lexi- 
cographers give  as  one  of  the  original  synonyms  of  plunder,  was 
applied  to  a  taking  of  property,  of  which  the  possession  was  ori- 
ginally obtained  by  consent.  But  it  does  not  rest  here.  So  long 
ago  as  the  time  of  Judge  Peters,  it  was  practically  adjudged 
by  him,  that  plundering  was  equivalent  to  embezzlement.  The 
Kensington,  1  Pet.  Adm.  239,  242.  And  further,  it  will  be 
found,  by  reference  to  the  shipping  articles  used  in  England  and 
this  country,  that  the  word  ^^  plunderage,"  is  used  in  them,  in  a 
manner  to  imply,  not  a  forcible  taking,  but  a  fraudulent  taking, 
in  fact,  an  embezzlement.  And  this  word,  "  to  plunder,"  is  one 
of  very  general  meaning.  It  embraces  robbery  and  fraudulent 
taking.  A  vessel  may  properly  be  said  to  be  plundered,  not  only 
if  openly  attacked  an4  robbed,  but  if  property  be  taken  from  her 
furtively,  in  the  night  time,  or  after  she  has  been  abandoned  by 
the  crew.  And  I  cannot  doubt,  that  within  the  true  meaning  of 
this  word,  the  evidence  not  only  warranted,  but  required  the  ver- 
dict.    The  motion  for  a  new  trial  is  accordingly  overruled. 

George  Lunty  U.  S.  District  Attorney,  for  the  United  States. 

M,  ChoaU  and  Cyrus  Cfummings,  for  the  defendant. 


(a)  <'  To  spoil  the  Egjptiuis.*'    Exodus,  xii.  35,  36. 
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WILCOX,  CLAIMAKT. 

Courts  of  admiralty  deal  with  claims  by  seamen  for  compensation  of  marine  seryices,  in 
the  nature  of  wages,  in  a  manner  different  from  that  in  which  courts  of  common  law 
treat  ordinary  transactions. 

Receipts  or  releases  given  by  seamen,  eyen  with  all  the  solemnity  of  sealed  instruments, 
will  hare  no  effect,  beyond  the  actual  consideration  fairly  paid* 

This  was  a  libel  by  a  seaman  for  his  share  or  lay  in  a  whaling 
voyage.  The  facts  in  the  case  sufficiently  appear  in  the  opinion 
of  Sprague,  J.,  which  was  delivered  substantially  as  follows : — 

1  have  not  thought  it  necessary  to  look  at  this  case  as  an  ordinary 
transaction,  between  merchant  and  merchant,  which  is  the  aspect 
in  which  the  learned  counsel  for  the  respondent  has  presented  it. 
It  is  a  claim  by  a  seaman,  for  compensation  for  marine  service,  in 
the  nature  of  wages,  and  the  admiralty  deals  with  contracts  re- 
specting such  service  or  compensation,  differently  from  the  man- 
ner in  which  a  court  of  common  law  can  treat  ordinary  transac- 
tions. 

Seamen  have  been  called  the  wards  of  the  admiralty,  and  it 
habitually  exercises  a  degree  of  guardianship  over  them,  for  their 
protection.  It  scrutinizes  all  contracts  respecting  their  services 
or  wages,  in  order  to  see  that  advantage  has  not  been  taken  of 
their  necessities,  ignorance,  or  thoughtless  improvidence.  Thus, 
where  contracts  have  been  made,  by  which  seamen  have  agreed 
not  to  receive  any  wages,  unless  the  ship  should  safely  return  to 
her  home  port,  although  freight  should  be  earned  on  the  outward 
voyage,  courts  of  admiralty  have  set  them  aside.  This  was  the 
case  in  Johnson  v.  8im9y  1  Pet.  Adm.  215,  and  The  Juliana^ 

2  Dods.  504,  where  the  agreement  was  inserted  in  the  shipping 
articles ;  and  in  Buck  v.  Rawlinson^  1  Brown,  P.  C.  102,  where  the 
contract  was  by  a  separate  bond,  given  to  the  master.  So  an 
engagement  by  a  seaman,  that  the  expenses  of  curing,  in  case  of 
sickness,  should  be  deducted  from  his  wages,  has  been  set  aside. 
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Receipts  or  releases  given  bj  seamen,  even  with  all  the  solem- 
nity of  sealed  instruments,  will  have  no  effect  beyond  the  actual 
consideration  fairly  paid.  This  is  shown  by  many  cases,  and  par- 
ticularly in  The  David  Pratt,  Ware,  496.  Judge  Story,  in  Brown 
V.  Lull,  2  Sumner,  443,  has  examined  such  contracts  with  sea- 
men, and  declared  that  they  cannot  be  sustained,  unless  it  shall 
appear  that  they  were  fully  explained  and  understood  by  the  sea- 
men, and  a  fair  and  adequate  consideration  received  for  every  right 
renounced,  or  obligation  assumed.  He  holds  the  following  lan- 
guage: '^Seamen  are  a  class  of  persons  remarkable  for  their 
rashness,  thoughtlessness  and  improvidence.  They  are  generally 
necessitous,  ignorant  of  the  nature  and  extent  of  their  own  rights 
and  privileges,  and  for  the  most  part  incapable  of  duly  appreciat- 
ing their  value,  "(a) 

And  again  he  says :  "  Courts  of  admiralty  on  this  account  are 
accustomed  to  consider  seamen  as  peculiarly  entitled  to  their  pro- 
tection ;  so  that  they  have  been,  by  a  somewhat  bold  figure,  often 
said  to  be  favorites  of  courts  of  admiralty.  In  a  just  sense  they 
are  so,  so  far  as  the  maintenance  of  their  rights,  and  the  protec- 
tion of  their  interests,  against  the  effects  of  the  superior  skill  and 
shrewdness  of  masters  and  owners  of  ships,  are  concerned.  Courts 
of  admiralty  are  not,  by  their  constitution  and  jurisdiction,  con- 
fined to  the  mere  dry  and  positive  rules  of  the  common  law.  But 
they  act  upon  the  enlarged  and  liberal  jurisprudence  of  courts  of 
equity."  .  And  he  subsequently  declares,  that  whenever  a  new 
stipulation  is  found  in  the  shipping  articles,  derogating  from  the 
general  rights  and  privileges  of  seamen,  courts  of  admiralty  hold 
it  void,  unless  two  things  concur,  ^' first,  that  the  nature  and 
operation  of  the  clause  is  fully  and  fairly  explained  to  the  seamen; 
and,  secondly,  that  an  additional  compensation  is  allowed,  entirely 
adequate  to  the  new  restrictions  and  risks  imposed  upon  them 
thereby."  Nor  is  this  doctrine  confined  to  dealing  between  sea- 
men and  the  owners  or  masters,  but  extends  to  contracts  with 
other  persons  respecting  their  compensation  or  wages;  as,  for  ex- 
ample, sales  of  shares  or  prize-money,  which  Judge  Story,  in  the 

(a)  See  also  PieJd  y.  BalcJieUj  01c.  24 ;  The  Sarah  Jane,  B\.  &  Howl.  451  *, 
The  Brig  Cadmus,  2  Paine,  C.  C.  229. 
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same  case,  adverts  to  in  the  following  language :  ^'  I  know  not, 
indeed,  that  this  doctrine  has  ever  been  broken  in  upon  in  courts 
of  admiralty,  or  in  courts  of  equity.  The  latter  courts  are  accus- 
tomed to  apply  it  to  classes  of  cases  far  more  extensive  in  their 
reach  and  operation ;  to  cases  of  young  heirs  selling  their  expect- 
ancies ;  to  cases  of  reversioners  and  remainder-men  dealing  with 
their  estates ;  and  to  cases  of  wards  dealing  with  their  guardians ; 
and  above  all,  to  cases  of  seamen  dealing  with  their  prize-money 
and  Other  interests."  These  principles  are  sustained  also  by  a 
very  able  and  elaborate  opinion  of  Lord  Stowell,  in  The  Julianay 
2  Dods.  504.  See  also  1  Story's  Equity,  sees.  881-340 ;  and 
Curtis's  Merchant  Seamen,  43. 

Let  us  now  advert  to  the  facts  of  the  present  case.  The  libel- 
lant.  Dray,  served  on  board  the  whale-ship  Rajah,  from  the  23d 
November,  1848,  to  10th  June,  1851,  at  the  lay  of  yj^,  and  the 
balance  due  to  him  at  the  termination  of  his  voyage  amounted  to 
$154.73,  which  he  now  claims.  The  owner  objects  to  paying  that 
amount,  or  any  part  thereof,  on  the  ground  that  the  libellant  has 
transferred  his  whole  claim  to  Mead  &  Co.,  by  means  of  the  order 
which  has  been  presented  and  accepted.(a)  That  order  is  not  a 
negotiable  instrument,  and  it  is  not  contended  that  it  can  operate 
further  than  as  an  assignment  of  the  fund  in  the  hands  of  the 
owner,  the  whole  amount  of  which  he  still  retains,  nothing  having 
been  paid  on  the  order.  Soon  after  the  order  was  given,  Dray 
gave  notice  to  Wilcox,  the  owner,  not  to  pay  it  to  Mead  &  Co., 
and  requested  payment  to  himself.  The  order  bears  date  the  10th 
June,  1851,  and  has  written  on  it  the  word  "Entered"  and  also 
the  words  "Accepted,  6  Mo.  12th,  1851."  Wilcox,  the  owner,  in 
his  answers  to  the  interrogatories,  says,  that  he  first  saw  the  order 
on  the  10th  June,  then  finding  it  at  his  place  of  business,  where 
it  had  been  previously  left ;  that  he  considered  it  accepted  from 

(a)  The  order  ran  as  follows : — 

"New  Bedford,  6  Mo.,  10th,  1851. 

"  For  valae  receired,  pay  to  Mead  &  Co.,  or  their  order,  the  net  proceeds  of 

mj  voyage,  (inelnding  slush,)  and  their  receipt  shall  be  mine  in  foil. 

Jambs  Drat. 

"  To  the  agent  and  owners  of  the  Bark  Rajah.  (Entered.) 

"Accepted,  6  Mo.  12th,  1851. 

"  Witness,  Geo.  P.  Drew." 

14 
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the  time  he  saw  it ;  that  he  cannot  Bay  on  what  day  the  words 
"  accepted,  6  Mo.  12th"  were  written ;  they  were  intended  to 
represent  the  day  when  he  considered  it  accepted,  and  that  such 
acceptance  was  before  he  saw  Dray.  An  interrogatory  was  dis- 
tinctly put  to  Wilcox,  whether  he  wrote  those  words  before  Dray 
forbade  his  paying,  and  from  the  answer,  which  seems  to  haye 
been  carefully  prepared,  I  cannot  be  satisfied  that  they  were 
written  before  he  received  notice  not  to  pay  the  order,  but,  look- 
ing also  at  other'  circumstances,  believe  that  they  were  written 
afterward.  It  appears,  by  the  answer  of  the  owner,  that  the  libel- 
lant  demanded  payment,  and  offered  a  bond  of  indemnity,  which  was 
declined,  unless  he  would  get  the  President  of  the  United  States  as 
surety ;  that  is,  the  owner  absolutely  refused,  but  has  chosen  to  aid 
Mead  &;  Go.  in  their  controversy  with  the  libellant,  and  for  that 
purpose  lent  his  name  to  them,  to  carry' on  this  suit  for  their  own 
benefit.  Mead  &  Co.  are  the  real  party  respondent,  and  the  court 
is  bound,  therefore,  to  look  into  the  transaction  between  them 
and  the  libellant.  It  appears,  by  the  evidence,  that  Mead  k  Co. 
are  what  in  New  Bedford  are  called  "fitters,"  that  is,  persons 
that  furnish  supplies  to  seamen,  on  going  upon,  or  returning  from, 
whaling  voyages;  that  this  class  of  traders  employ  runners  to 
solicit  trade:  that,  on  the  arrival  of  a  whale-ship,  from  twenty-fiye 
to  one  hundred  of  these  runners  come  on  board,  to  solicit  the  sea- 
men, before  they  have  opportunity  to  go  on  shore ;  that,  on  the 
arrival  of  this  bark  Rajah,  the  libellant  was  induced  by  a  runner 
of  Mead  &  Co.  to  go  directly  from  the  vessel  to  their  store ;  there 
he  was  supplied  with  clothing  to  the  amount  of  {28.37,  watch  and 
chain  (30,  and  $2  in  cash,  which,  with  a  charge  of  fifty  cents  for 
boating  in  bringing  him  on  shore,  amounted  to  $60.87 ;  and  there- 
upon, an  order  for  the  whole  proceeds  of  his  voyage,  expressed  to 
be  for  value  received,  was  given ;  and  thus,  in  one  hour  after  land- 
ing from  a  whaling  voyage  of  more  than  two-and-a-half  years* 
duration,  he  was  induced  to  transfer  to  a  stranger,  his  whole  re- 
maining claim  for  his  long  and  laborious  services.  The  amount 
of  that  claim,  as  we  have  seen,  was  $154.73.  He  had  received 
from  Mead  &;  Co.,  at  most,  only  $60.87.  Why  was  an  instru- 
ment taken  from  him,  operating  as  a  transfer  of  the  whole? 
The  reason  given  in  the  answer  of  the  owner,  is,  that  Mead  &  Go. 
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promised  him  to  pay  him  in  clothing  from  their  store,  for  the  resi- 
due which  they  should  receive,  above  the  amount  then  furnished. 
If  this  were  so,  the  libellant  had  divested  himself  of  all  control  of 
the  proceeds  of  his  voyage,  and  placed  himself  so, far  in  the  power 
of  Mead  k  Co.  that  he  could  claim  nothing  from  them,  but  a  fur- 
ther supply  of  clothing,  and  this,  too,  when  he  had  received  only 
two  dollars  in  cash  for  the  supply  of  all  his  other  wants.  It  is 
true,  that  afterwards,  on  the  11th,  Mead  &  Go.  let  him  have  money 
to  the  amount  of  (10 ;  and  on  the  12th,  $16.75  more.  But,  if  the 
answer  is  to  be  taken  as  true,  this  was  voluntary  on  their  part,  and 
not  by  virtue  of  any  obligation  which  they  were  under ;  and  the  vali- 
dity of  the  order  is  to  be  tested  by  the  agreement  under  which  it 
was  given.  No  satisfactory  reason  has  been  assigned,  why  Mead 
&  Co.  should  have  taken  an  assignment  of  a  cash  fund,  to  an 
amount  greater  than  the  supplies  furnished  at  the  time,  and  the 
court  can  perceive  no  reason,  unless  it  was  intended  to  tie  up  the 
hands  of  the  libellant,  so  that  he  could  receive  the  residue  only 
through  Mead  &  Co.,  and  in  such  manner  as  they  should  see  fit. 
I  have  no  hesitation,  therefore,  in  saying,  that  neither  the  owner, 
who  has  lent  his  name  as  a  nominal  party,  nor  Mead  &  Co.,  the 
real  defendants,  can  withhold  from  the  libellant  any  greater 
amount  than  has  been  actually  and  fairly  paid  to  him.  What  is 
that  amount  ?  The  watch  and  chain  charged  in  their  account  at 
$30,  was  returned  within  a  few  days,  but  they  refused  to  take  it 
back.  It  was  left,  however,  on  their  counter.  Two  watchmakers 
have  been  called  to  testify  what  would  be  the  retail  price,  afibrd- 
ing  a  good  profit  to  the  vendor.  One  of  them  says  $17.50,  the 
other  $20.50.  This  evidence  is  not  controlled.  It  thus  appears, 
that  the  charge  was  from  about  fifty  to  seventy  per  cent,  above 
the  fair  value,  and  the  seaman  had  a  right  to  rescind  the  contract, 
within  a  reasonable  time.  This  he  did.  Some  objections  were 
made  to  other  items,  but  they  were  finally  waived,  and  the  residue 
of  Mead  &  Co.'s  account,  after  deducting  the  watch  and  chain, 
amounting  to  $57.62,  will  be  allowed  to  them.  This  sum,  deducted 
from  the  whole  amount  of  the  libellant's  voyage,  will  leave  $97.11^ 
for  which  a  decree  must  be  entered  for  the  libellant,  with  costs. 

A.  Mackicj  for  the  libellants. 

r.  Q-.  Ooffiuj  for  the  respondents. 


/^ 
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Seamen  on  board  of  a  amall  Teesel,  under  a  eoaeting  lioenae^  employed  in  eoUeeting  and 
taking  paying  Btonea  from  Marshfield  and  Seitaate  beaehei,  and  conrejing  them  to 
Boston,  the  whole  passage  being  within  the  ebb  and  flow  of  the  tide,  hare  a  lien  upon 
the  yessel  for  their  wages. 

If  a  ye^l  is  engaged  In  the  coasting  trade,  withoat  a  lioensoi  and  that  fitci  is  not  known 
to  a  seaman,  it  does  not  affect  his  right  to  wages. 

It  is  not  incumbent  npon  a  seaman  to  examine  the  yessel's  papers,  to  see  if  the  yoyage 
belegaL 

This  was  a  libel  promoted  by  David  Downing  and  others,  of 
the  crew  of  the  schooner  Mary,  in  a  cause  of  subtraction  of  wages. 

It  appeared  that  the  yessel  was  employed  in  bringing  paving* 
stones  from  Scituate  and  Marshfield  beaches,  to  Boston,  and  the 
libellants  were  employed  in  loading  the  vessel  with  the  stones,  at 
the  various  places  where  they  were  obtained,  navigating  the  vessel 
to  Boston,  and  unloading  her.  The  schooner  had  a  coasting  license, 
which  expired  on  the  14th  April,  1852;  after  which,  and  before 
the  renewal  of  the  license,  she  made  one  trip  to  Scituate.  The 
claim  of  the  libellants  was  for  services  on  that  trip.  It  was  in« 
sisted  in  the  defence,  that  the  services  of  the  libellants  were  not 
properly  maritime,  the  compensation  for  which  creates  a  lien  upon 
the  vessel ;  that  the  trip  made  after  the  expiration  of  the  license, 
was  illegal,  and  that  no  wages  could  be  recovered  for  services  on 
an  illegal  voyage. 

Spbagub,  J. — The  first  ground  of  defence  is,  that  the  services 
of  the  libellants  were  not  maritime.  In  the  Supreme  Court  of 
the  United  States,  in  the  case  of  the  Steamer  Jeff enon^  10  Wheat. 
428,  it  was  decided  that  the  services  must  be  rendered  upon  a 
vessel  whose  passages  were  upon  the  high  seas,  or  within  the  ebb 
and  flow  of  the  tide.  Judge  Hopkinson,  in  the  case  of  2%^ 
Farmer^  Gilp.  524,  a  vessel  under  fifty  tons  burden,  the  business 
of  which  consisted  in  going  across  the  river,  about  two  miles,  for 
wood,  the  passage  seldom  occupying  more  than  an  hour,  held  that 
the  admiralty  had  no  juriBdiction.     The  same  judge  sustained  the 
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jurisdiction  in  the  case  of  a  vessel  plying  between  Philadelphia 
and  Smyrna^  in  Delaware,  entirely  a  river  navigation,  but  within 
the  ebb  and  flow  of  the  tide.  The  PeUn,  Gilpin,  203 ;  The  Ohio, 
Id.  505.  In  The  Louisaj  1  Woodb.  &  M.  48,  a  small  vessel  car- 
ried stones  from  Quincy  to  Boston,  and  the  men  on  board  not 
only  loaded  and  unloaded  them,  but  assisted,  also,  in  laying  them 
into  the  wharves  and  other  structures;  and  Judge  Woodbury  inti- 
mated that  they  had  no  lien  upon  the  vessel.  In  my  opinion,  per- 
sons employed  in  navigating  vessels,  engaged  in  transporting  goods 
upon  tide-water,  although  within  a  harbor,  are  engaged  in  the 
maritime  service,  and  have  a  lien  upon  the  vessel  for  their  wages, 
which  may  be  enforced  in  the  admiralty.  If  such  service  is  merely 
incidental,  and  subsidiary  to  some  other,  as  the  quarrying  of  stone 
for  the  building  of  wharves,  then  the  whole  cannot  be  deemed 
maritime ;  but  if  the  taking  on  board  of  the  stones,  and  the  dis- 
charging or  laying,  them  into  the  walls  of  the  wharf,  are  merely 
incidental  and  subsidiary  to  the  maritime  employment  of  the 
vessel,  then  the  whole  contract  service  is  maritime,  and  the  suit 
thereon  may  be  brought  in  the  admiralty.  In  the  present  case, 
the  vessel  in  her  passage  for  the  paving  stones,  went  upon  the 
high  seas.  After  leaving  the  outer  light,  she  was  extra  faticee 
ttrrcB.  While  taking  in  her  cargo,  she  was  upon  the  high  seas. 
It  appeared,  by  the  evidence,  that  th^  libellants  were  seamen,  and 
that  they  signed  shipping  articles  for  a  coasting  voyage.  Their 
contract,  therefore,  was  maritime. 

As  to  the  objection  of  the  illegality  of  the  last  trip  or  voyage, 
there  is  no  evidence  that  the  seamen  were  aware  that  the  vessel 
had  not  the  requisite  papers.  It  is  not  incumbent  on  the  mariner 
to  examine  the  vessel's  papers,  or  to  see  whether  the  master  has 
done  his  duty.  If  it  should  appear  that  the  seamen  knew  of  the 
illegality  of  a  voyage,  it  might  bar  his  claim.  Such  is  not  the 
present  case. 

Decree  for  libellants. 

S.  0.  Sutehins,  for  the  libellants. 

JZ.  JJ.  Dana,  Jr.,  for  the  respondents. 

See  The  Canton,  post ;  McCormick  ▼.  Ives,  Abbott,  B.  418. 
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The  Ship  Antarctic. 

HOWLAVD,  OLAIMAHT. 

Under  the  MsssaohniettB  Btatote  of  1848,  chap.  290,  see.  1,  the  lien  upon  a  new  Teosd 
for  materials  famished,  is  onlj  for  those  aotnally  used  in  her  oonstmotlon. 

Where;  in  the  pnrohase  of  materials  to  be  used  in  the  constmction  or  repair  of  a  vessel,  a 
credit  is  given,  which,  it  is  known  bj  the  parties,  will  expire  before  the  eompletioa 
and  sailing  of  the  vessel,  the  lien  is  not  thereby  eztingnished. 

When  there  are  two  debts,  one  secnred  by  a  lien  and  the  other  not  so  secured ;  and  a 
general  payment  is  made  by  the  debtor,  without  any  appropriation  thereof  at  the  time 
it  is  made,  either  by  the  debtor,  or  by  the  creditor  with  the  actual  or  presumed  assent 
of  the  debtor,  the  law  will  appropriate  it  to  the  extinguishment  of  the  debt  seeured  by 
the  lien. 

This  was  a  process  in  rem,  by  which  the  libellant,  Gordon 
Waterman,  sought  to  recover  a  balance  of  (1048  claimed  to  be 
due  on  account  of  materials  furnished  for  the  ship  Antarctic,  by 
virtue  of  the  lien  given  by  the  Statute  of  Massachusetts,  of  1848, 
chap.  290,  sec.  1,  which  provides  that  "Whenever  a  debt  is  con- 
tracted for  labor  performed,  or  materials  used  in  the  construction 
or  repair,  &c.,  of  any  vessel  within  this  Commonwealth,  such  debt 
shall  be  a  lien,"  &c. 

It  appeared  in  evidence  that  the  libellant,  in  pursuance  of  a 
contract  with  Cannon  &  Lewis,  the  ship-builders,  delivered  a  quan- 
tity of  lumber  valued  at  $1148,  at  their  ship-yard,  while  the  Ant- 
arctic was  building.  The  evidence,  as  to  what  portion  of  this 
identical  lumber  was  actually  used  in  the  ship,  was  conflicting. 
The  lumber  was  originally  purchased  upon  a  credit  of  four  months. 
On  the  1st  of  January,  1852,  the  builders  made  to  the  libellant  a 
cash  payment  of  $100,  and  gave  their  promissory  negotiable  not^ 
payable  at  the  Marine  Bank,  in  New  Bedford,  without  interest^ 
for  $400  more.  The  note  was  dated  Jan.  6th,  1852,  and  was  pay- 
able in  four  months.  The  Antarctic  was  libelled  April  28th,  and 
sailed  in  May  following. 

The  points  taken  by  the  respective  counsel,  and  the  facts  in 
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the  case,  sufBciently  appear  in  the  opinion  of  the  court,  which 
was  delivered  substantially  as  follows,  by 

SPBAauE,  J. — The  first  question  is,  whether  the  libellant  has 
any  lien.  It  is  contended  by  the  claimant,  that  in  order  to  create 
a  lien,  the  materials  should  have  been  originally  furnished  for  this 
specific  ship,  and  I  have  been  referred  to  the  case  of  The  CalistOj 
Dayeis,  29.  But  the  language  of  the  Maine  statute,  under  which 
that  decision  was  made,  is  different  from  the  Massachusetts  statute. 
The  former  requires  the  materials  to  be  furnished  for,  or  on  ac- 
cotmt  of,  the  ship ;  the  latter,  that  they  should  be  used  in  the  ship. 
In  this  case,  the  ship  was  in  the  process  of  building ;  the  lumber 
was  delivered  to  the  builders,  at  their  yard,  and  was  suitable  for 
this  ship,  and  so  far  as  it  was  actually  used  in  her  construction, 
the  presumption  is,  that  it  was  purchased  for  that  purpose.  It  is 
said,  that  the  construction  of  the  statute  contended  for,  will  give  a 
general  and  indefinite  lien,  following  the  property  through  any 
number  of  intermediate  hands.  But  where  the  circumstances 
plainly  show  a  personal  credit,  and  negative  the  idea  of  any  other, 
the  lien  will  not  exist.  When  a  man  sells  to  a  mere  lumber  dealer, 
he  certainly  trusts  to  individual  credit ;  and  generally,  when  he 
sells  to  one  not  a  builder,  he  has  no  lien.  The  debt  is  to  be  created 
for  materials  to  be  used  in  the  ship.  I  think,  in  this  case,  there 
is  a  prirndfade  lien. 

On  the  other  hand,  it  is  contended  by  the  libellant,  that  there 
is  a  lien  for  the  whole  amount,  whether  used  or  not,  if  it  were 
apparently  furnished  for  the  ship.  But  I  cannot  say,  that  if  it 
were  furnished  for  the  ship,  it  would  create  a  lien,  unless  used. 
That  is  the  language  of  the  statute,  and  is  equitable.  The  mer- 
chant, contracting  with,  or  purchasing  of,  the  builders,  may  know 
what  amount  of  materials  has  gone  into  the  ship,  and  may  guard 
himself  to  that  extent ;  but  he  cannot  know  what  amount  the 
builders  may  have  purchased.  The  equity  of  the  law  is,  that  the 
materials  and  labor  put  into  the  vessel,  shall  be  held  as  security 
to  those  who  furnished  them.(a) 

The  second  question  is,  whether  such  a  credit  as  was  given  by 


(a)  The  Kearsarge,  Ware,  (2d  ed,)  546 ;  The  Kieraage,  2  Curtis,  C.  C.  421 ; 
1  Parsons'  Mar.  Law,  493-496. 
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the  original  contract,  excludes  the  idea  of  a  lien.  When  the  ori- 
ginal credit  was  given,  it  was  known  by  the  parties  that  it  would 
expire  before  the  completion  or  sailing  of  the  vessel,  and  I  think 
there  is  nothing  in  it  inconsistent  with  the  existence  of  the  lien. 
Such  a  credit  only  suspends  the  remedy,  until  it  expires. 

By  the  evidence  it  is  shown,  that  the  note  for  $400  was  an 
absolute  payment  pro  tanto^  and  it  remains  to  consider  how  this 
amount,  and  the  $100  paid  in  cash,  shall  be  appropriated.  The 
libellant  contends,  that,  if  it  appears  that  for  a  portion  of  the 
lumber  purchased  he  has  no  lien,  then  this  payment  shall  be  ap> 
plied  to  discharge  the  portion  of  the  debt  not  thus  secured;  while 
the  claimant  contends  that  the  payment  shall  be  applied  to  the 
extinguishment  of  the  lien.  This  leads  us  to  consider  the  doctrine 
of  the  appropriation  of  payments.  The  books  abound  with  very 
conflicting  opinions  on  this  subject.  The  language  of  different 
cases  \^  not  capable  of  being  reconciled.  But  I  think  we  shall 
find  the  dicta  more  contradictory  than  the  decisions.  The  dispo- 
sition to  generalize  has  led  to  much  of  the  difficulty.  Thus,  the 
strongest  case  cited  for  the  libellant,  Upham  v.  LefavauTj  11 
Mete.  174,  contains  the  general  proposition,  that  the  creditor  may 
appropriate  a  payment  to  discharge  a  portion  of  the  debt  that  has 
no  security ;  but  the  circumstances  of  that  case  were  very  pecu- 
liar, and  required  no  such  dietum  to  support  the  decision.  [The 
judge  here  entered  upon  a  critical  examination  of  the  facts  in  that 
case,  and  the  grounds  upon  which  the  decision  might  properly  be 
placed.]  The  authorities  agree  that,  in  the  first  instance,  the 
debtor  may  appropriate ;  that,  failing  to  do  so,  the  creditor  may 
appropriate  at  the  time ;  but,  beyond  this  point,  the  decisions  are 
not  uniform.  It  is  held,  in  some  of  the  cases,  that  the  creditor 
has  the  right  of  appropriation,  even  up  to  the  last  moment,  and 
may  change  a  prior  application  made  by  him.  But  I  think  the 
true  rule  is  otherwise,  and  is  that  which  is  substantially  laid  down 
in  the  cases,  O-ass  v.  Stinsan,  3  Sumn.  98 ;  PaUisan  v.  HuR,  9 
Cowen,  773 ;   Warren  v.  Warren,  6  Law  Rep.  601. 

All  the  authorities  agree  in  one  point,  that  the  debtor,  when  he 
pays,  has  a  right  to  say  to  what  debt  the  payment  shall  be  appro- 
priated ;  and  this  for  the  obvious  reason,  that  the  debtor  might 
withhold  the  payment,  and  if  the  creditor  receives  it,  he  must 


MASSACHUSETTS,  1852.  209 


Tho  Ship  Antarotio. 


take  it  on  the  terms  offered  by  the  debtor.  Now,  it  is  said,  that 
the  debtor  failing  to  exercise  the  right,  it  passes  to  the  creditor. 
Why  so  ?  What  equity  is  there  in  giving  this  right  to  the  credi- 
tor,  at  any  subsequent  period  ?  If  the  creditor  appropriates  it  at 
the  moment,  and  with  the  knowledge  of  the  debtor,  and  he  is  silent, 
there  is  a  presumed  assent  to  the  application.  Otherwise  the  law 
ought  to  appropriate.  But  on  what  principles  ?  The  Roman  law 
adopted  the  rule  of  appropriation,  sanctioned  in  the  case  of  0-088 
y.  Stin8ony  and  the  other  cases  above  cited,  viz.,  that  the  applica- 
tion was  to  be  made  as  the  defendant  would  have  made  it,  if  he 
had  expressed  his  choice  at  the  time.  Thus,  where  there  are  two 
debts,  one  secured  by  a  penalty  and  the  other  not,  or  one  bearing 
interest  and  the  other  not,  the  payment,  in  both  cases,  is  to  be 
applied  to  discharge  the  former,  according  to  the  presumed  intent 
of  the  debtor.  I  am  satisfied,  that  the  law  applies  the  same  prin- 
ciple, in  case  of  a  debt  in  part  secured  by  a  lien ;  that  the  debtor 
wou|^  naturally  intend  to  relieve  his  property  from  incumbrance. 
He  had  the  original  right  of  appropriation,  but  it  not  having  been 
made  by  either  party,  the  law  comes  in  and  makes  it,  as  it  pre- 
sumes the  debtor  would  have  done.  The  case  cited  of  Barker  v. 
Chnradj  12  S.  &;  R.  301,  fully  sustains  this  view,  and  the  present 
case  is  stronger  in  favor  of  the  claimant.  The  case  in  Pennsyl- 
vania, was  one  of  lien  and  a  general  payment,  and  the  court  held 
that  the  builder  was  bound  in  conscience,  to  have  relieved  the 
property  sold  by  him,  from  incumbrance ;  and,  therefore,  he  must 
be  presumed  to  have  intended  so  to  do.  But  from  the  circum- 
stances of  that  case,  it  is  doubtful  whether  it  was  his  pecuniary 
interest  to  do  so.  The  presumption  was  certainly  a  charitable 
one.  But,  in  the  present  case,  both  the  obligation  and  interest 
of  the  builders  required  them  to  deliver  the  ship  to  the  claimant 
free  of  all  incumbrances,  for  he  had  made  advances  to  the  builders 
equal  to  the  value  of  the  vessel.  It  is  therefore  to  be  presumed, 
that  they  would  have  so  appropriated  the  payments  as  to  effect 
this  object.  I  shall  therefore  appropriate  the  $500,  toward  satis- 
faction of  the  part  secured  by  the  lien. 

The  last  question  to  be  considered  is,  what  was  the  amount  of 
materials  used  in  this  ship,  for  which  a  lien  existed?  The  amount 
is  left  somewhat  indeterminate,  but  on  the  whole  I  must  take  the 
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bnilders'  testimony  as  most  satisfactory,  and  shall  fix  the  amoimt 
at  $700.  From  this  the  $500  is  to  be  deducted,  and  a  decree 
will  be  entered  for  the  balance,  $200,  and  costs. 

T.  ff .  Coffin^  for  the  libellant. 

B.  Q.  Pitman  ^  J.  C.  Stone^  for  the  respondents. 


Jantiarifj  1853. 

FoYE  V.  Leckie. 

Where  a  muter  orden  a  seeond  mate  to  dash  the  nuurta,  or  to  take  in  light  sails,  ts  a 
panishmenty  when  no  offence  has  been  oommiUed  that  would  justify  it,  the  second 
mate  has  a  right  to  refuse  ohedienoe. 

The  master  has  no  right  to  imprison  him,  for  suoh  refusaL 

This  was  a  libel  for  damages,  by  the  second  mate,  against  the 
master  of  the  bark  Ithona. 

It  appeared  that  the  libellant  shipped  for  a  voyage,  from  Bos- 
ton to  the  Mediterranean  and  back ;  that  when  a  few  days  out, 
the  master  found  fault  with  the  manner  in  which  he  had  sewed  a 
rope  upon  an  old  sail,  and  ordered  him,  as  punishment,  to  slush 
the  mast.  This  order  he  refused  to  obey ;  the  master  gave  him 
time  to  reflect,  telling  him,  that  if  he  did  not  obey,  he  should  be 
put  in  irons.  He  then  ordered  him  to  go  aloft,  and  take  in  the 
top-gallant  studding-sail,  and  furl  the  royal.  This  order  he  also 
refused  to  obey.  At  the  same  time,  he  told  the  master,  that  if  he 
would  put  him  forward,  he  would  obey  these  orders.  The  master 
then  put  him  in  irons,  and  he  remained  in  irons,  until  the  arrival 
of  the  vessel  at  Trieste,  when  he  applied  for  his  discharge,  and 
was  discharged  before  the  consul,  but  without  wages.  While  in 
irons,  he  was  allowed  the  use  of  his  state-room,  and  of  the  quarter- 
deck, and  was  set  free  at  meal  times,  and  whenever  else  it  was 
necessary.  It  was  also  understood  between  him  and  the  master, 
that  he  could  come  out  of  irons,  whenever  he  would  promise  to 
perform  any  seaman's  duty  that  the  master  might  order.     These 


MASSACHUSETTS,  1858.  211 

Foye  V.  Leekie. 

terms  he  refused  to  comply  with,  but  was  willing  to  be  turned 
forward. 

A  number  of  ship-masters  were  examined,  as  experts,  as  to  the 
extent  of  the  duties  of  a  second  mate,  in  vessels  of  this  size. 

Sprague,  J. — It  is  not  necessary  to  lay  down  any  general  rule, 
fixing  the  limits  of  a  second  mate's  duty.  Slushing  masts  and 
taking  in  light  sails,  are  parts  of  a  seaman's  duty,  but  not  usually 
assigned  to  able  seamen,  if  there  are  light  hands  on  board,  and 
never  to  a  second  mate,  unless  in  an  exigency,  and  when  all  the 
men  are  otherwise  employed.  The  experts  agree  in  this.  It  is 
argued,  that  the  second  mate  is  a  workman  on  board,  and  must, 
at  the  discretion  of  the  master,  do  any  part  of  the  duty  of  a  sea- 
man, when  not  in  command  of  a  watch.  I  do  not  deem  it  neces- 
sary to  go  into  the  inquiry,  how  far  the  second  mate  is  bound  to 
slush  the  masts  and  take  in  light  sails,  when  ordered  to  do  so,  in 
the  fair  exercise  of  the  discretion  of  the  master ;  for  in  this  case, 
it  is  plain,  that  the  order  was  given,  not  for  the  performance  of  a 
necessary  duty,  but  as  a  punishment,  when  there  had  been  no  of- 
fence which  could  justify  it.  The  officer  had  a  right  to  protect 
himself  and  his  rank.  He  did  not  do  so  by  formidable  resistance. 
He  submitted  quietly  to  the  penalty  of  his  refusal. 

I  am  of  opinion,  that  his  imprisonment  was  wrongful,  and  that 
he  is  entitled  to  compensation.  It  appears  that  the  libellant  has 
also  instituted  criminal  proceedings  against  the  master,  which  are 
still  pending.  I  shall  give  no  damages  beyond  the  mere  indem- 
nity for  the  wrong  done. 

Decree  for  $100  and  costs. 

J,  ff,  Prinecj  for  the  libellant. 

B.  H.  Dana,  Jr.,  for  the  respondent. 

See  SmUk  v.  Jwdan^  21  Law  Bep.  204 ;  Tht  Sarah,  Siaart's  Adm.  88,  89. 
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January f  1853. 

FOTB  V.  DaBNET  ET  AL. 

WronifAil  discharge  in  a  foreign  eonntry. 
Keasore  of  damagee. 

This  was  a  libel  by  the  second  mate  of  the  bark  Ithona^ 
against  the  owners,  claiming  wages  for  the  entire  voyage  for 
which  he  shipped. 

This  case  was  tried  at  the  same  time,  and  on  the  same  evidence, 
as  the  preceding  case,  {Faye  v.  Leekiey)  with  the  further  fact,  that 
the  second  mate,  after  his  discharge,  shipped  on  wages,  at  Trieste, 
in  a  vessel  bomid  to  New  York,  and  voluntarily  left  that  vessel  at 
Leghorn. 

The  court  held,  that  the  discharge  of  the  second  mate  was  not 
volimtary  on  his  part,  but  coerced  by  the  illegal  conduct  of  the 
master,  and  that  he  was  entitled  to  compensation  as  for  a  wrong- 
ful discharge. 

That  the  measure  of  damages  was  not,  necessarily,  his  wages 
for  the  whole  voyage.(a) 

His  contract  wages  and  expenses  were  allowed,  up  to  the  time 
when  he  might  have  reached  his  original  home  port,  deducting 
what  he  had  actually  earned,  or  might  have  earned,  on  his  pas- 
sage home. 

«/".  H.  Prince^  for  the  libellant* 

R.  S.  Dana^  Jr.y  for  the  respondents. 

(a)  See  Euid  v.  Colbwm  ei  oZ.,  post,  p.  216 ;  Sheffidd  t.  I^xge^  post 
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Unitbi)  States  v.  Cook  et  als. 

If  datiable  goods  are  wrecked,  and  strewn  upon  the  shore,  by  force  of  the  winds  And 
wareSy  they  are  liable  to  duties  only  upon  their  yalne,  as  they  lie  upon  the  shore. 

If  worthless  in  that  condition,  they  are  snl^eot  to  no  duty. 

To  justify  an  officer  in  making  a  seiinre  of  goods  as  forfeited,  there  most  be  reasonable 
ground  to  beUeve  that  some  offence  has  been  committed. 

To  subject  a  person  to  an  indictment,  under  the  Statute  of  1799,  chap.  22,  sec.  71,  for 
carrying  away  goods,  alleged  to  be  under  seisure,  a  seisure  must  haye  been  lawfully 
made,  and  possession  taken  and  continued  by  the  officer ;  and  the  accused  must  haye 
canried  the  goods  away  forcibly,  knowing  them  to  be  under  seisure. 

This  was  an  indictment,  containing  four  counts,  founds  on 
United  States  Statute,  March  2d,  1799,  chap.  22,  sec.  71.(a)  The 
defendants  were  charged  with  ^'  forcibly  resisting,  preventing,  and 
impeding,"  custom-house  officers  and  their  assistants,  in  the  exe- 
cution of  their  duty.  The  different  counts  alleged,  that  Edwin 
Young,  deputy-collector  of  Scituate,  Tilden  Hall,  deputy-collector 
of  Marshfield,  and  one  William  Young,  their  assistant,  were  re- 
sisted, prevented,  and  impeded,  in  the  execution  of  their  duty* 
It  appeared  from  the  evidence,  that  in  March,  1853,  the  ship 
Forest  Queen  was  wrecked  on  Scituate  beach,  with  a  foreign 
cargo,  composed,  among  other  articles,  of  rags  in  bales.  The 
rags  were  strewn  along  the  beach  for  miles,  and  being  mixed  with 
wool,  and  rock-weed,  and  other  substances,  and  saturated  with 
linseed  oil,  were  of  no  value  in  that  state.  Many  tons  were 
picked  up  by  various  persons  of  Scituate,  and  being  separated, 
with  much  labor,  from  foreign  substances,  and  dried  in  the  fields, 
were  put  up  into  bundles,  for  sale.  Messrs.  B.  &  R.  Cook,  two 
of  the  defendants,  purchased  large  quantities  of  these  rags  from 
many  persons,  it  being  understood  from  Mr.  W.  P.  Allen,  the 
then  deputy-collector  at  Scituate,  that  no  duties  were  to  be  de- 
manded for  them. 

Shortly  after  this,  Allen  was  removed  from  office,  and  Edwin 

(a)  1  U.  8.  Stats,  at  Large,  67S. 
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Young  was  appointed  in  his  place,  who  demanded  duties  on  a 
parcel  of  rags  belonging  to  the  defendants,  and  on  others  stored 
in  their  loft.  This  demand  was  refused,  and  the  rags,  shortly  af- 
terwards, and  in  the  daytime,  were  put  on  board  the  schooner 
Taglioni,  a  packet  plying  between  Scituate  and  Boston.  There 
they  were  seen  by  Young ;  and  Hall  testified  that  Young  seized 
them,  but  told  nobody  of  the  seizure.  The  rags  were  afterwards, 
and  in  the  absence  of  Hall  and  Young,  taken  from  the  packet ; 
to  this,  on  their  return,  they  made  no  objection,  and  in  their  pre- 
sence, the  rags  were  put  into  wagons,  and  carried  away  by  the  de- 
fendants. The  two  deputy-collectors  told  nobody  that  the  bags 
were  seized,  and  Young  made  no  objection  to  their  being  carri^ 
away.  Hall  testified,  that  he  forbade  their  putting  the  rags  into 
the  wagons,  but  his  evidence  was  not  supported. 

Spraoue,  J.,  in  the  course  of  his  charge,  laid  down  the  law  sub- 
stantially as  follows.  To  charge  the  defendants,  the  goyemment 
must  make  out : 

1st.  That  the  officers  were  obstructed  in  the  lawful  discharge 
of  their  duty. 

2d.  That  this  was  done  by  the  defendants,  forcibly. 

8d.  That  the  acts  of  force  were  done  knowingly  and  intention- 
ally. In  order  to  justify  the  United  States  officers  in  seizing 
goods,  probable  cause  must  be  shown  for  seizure.  They  must 
have  reasonable  cause  to  believe  that  some  violation  of  the  revenue 
acts  has  taken  place.  Salvage  goods  are  liable  to  duty,  if  of  any 
value.  The  rags  in  question  were  liable  to  duty,  on  the  beach,  if 
of  value,  but  otherwise,  if  worthless.  The  duties,  in  such  case, 
are  to  be  assessed  upon  their  value  as  they  lay  on  the  beach, 
and  not  on  the  enhanced  value,  given  by  subsequent  labor.  If 
these  rags  were  worthless  on  the  beach,  and  Young  knew  it,  and 
knew  that  they  were  not  liable  to  duty,  then  there  was  no  pro- 
bable cause  of  seizure.  And  further,  in  order  to  maintain  this 
indictment,  the  government  must  prove  an  actual  seizure  of  the 
rags  by  Young  or  Hall,  and  that  the  defendants  knew  of  this 
seizure.  They  must  also  prove  that  the  officer  took  the  goods 
into  his  custody,  and  continued  to  hold  them,  until  forcibly 
ousted  by  the  defendants.  If  the  seizure  was  abandoned  by 
the  officer,  the  Messrs.  Cook  had  a  right  to  take  the  rags.    Or 
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if  the  acts  of  the  ofiScer  were  such  as  to  induce  the  defendants  to 
believe,  either  that  no  seizure  had  been  made,  or,  if  made,  that  it 
had  been  abandoned ;  and  if  the  defendants  did  really  so  believe, 
and  acted  in  good  faith,  in  removing  the  goods,  then  they  were 
not  guilty  of  the  offence  charged  in  this  indictment.  But,  on  the 
other  hand,  if  the  goods  had  been  rightfully  seized,  and  were  in 
the  custody  of  the  officer,  and  the  defendant,  knowing  these  facts, 
forcibly  and  wilfully  deprived  him  of  the  possession,  and  carried 
the  goods  away,  then  the  indictment  is  maintained. 

The  jury  returned  a  verdict  of  not  guilty y  as  to  each  of  the  three 
defendants. 

jB.  F.  HalUtty  District  Attorney,  for  the  United  States. 

C.  Cf-.  Davis  ^  Seth  Webby  Jr.^  for  the  defendants. 


October,  1853. 

Hunt  v.  Oolbubn  bt  al. 

If,  during  a  yoyage  for  which  a  seaman  has  shipped,  he  is  wrongfUly  left  by  the  master 
in  a  foreign  port,  the  owners  are  liable. 

The  measure  of  damages,  is  an  indemnity  for  all  that  he  has  lost  and  suffered. 

This  indemnity  may  be  either  more  or  less  than  wages  and  expenses,  up  to  the  time  of 
his  own,  or  of  the  ship's,  return  home.  It  may  include  the  value  of  his  clothing  de- 
tained by  the  master. 

The  eircumatanoes  of  his  particular  case  will  be  examined,  to  ascertain  what  would  be 
adequate  compensation,  for  the  violation  of  his  contract  by  the  master. 

This  was  a  libel  in  personam^  promoted  by  John  Hunt,  second 
mate  of  the  bark  Trinity,  against  the  master  and  owners,  claim- 
ing damages  for  the  wrongful  dismissal  of  the  libellant,  by  the 
master,  at  Galveston,  Texas.  There  was  also  a  claim  for  the  value 
of  his  clothes,  which  the  libellant  was  compelled  to  leave  on  board 
of  the  Trinity,  and  for  wages. 

The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

^PRAGUE,  J. — The  libellant,  while  ill,  at  Galveston,  requested 
to  be  discharged  from  the  bark,  that  he  might  go  to  the  hospital. 
He  was  told  by  the  captain,  that  he  would  discharge  him,  when  the 
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pettim  cargo  of  cotton  was  stowed  in  the  vessel.  This  service  was 
performed  under  the  superintendence  of  the  libellant.  Afterwards, 
as  the  vessel  was  casting  off  from  the  wharf,  the  libellant  not  hav* 
ing  been  discharged,  stepped  on  shore,  and  refused  to  go  on  board, 
saying  that  he  wished  to  consult  a  physician,  and  also  to  take 
counsel  as  to  his  legal  rights.  His  clothes  remained  on  board. 
Within  twenty-four  hours  from  this  time,  he  procured  a  man  to 
take  him  down  to  the  bark,  lying  about  ten  miles  distant.  When 
he  reached  the  vessel,  the  captain  pointed  a  pistol  at  him,  and 
threatened  to  shoot  him,  if  he  came  on  board.  The  libellant  re- 
plied that  he  wanted  his  clothes,  and  also  two  dollars  to  pay  the 
man  for  bringing  him  down  to  the  bark.  He  offered  to  go  on 
board,  and  work  his  passage  to  Boston.  But  the  captain  refusing, 
told  him  he  would  not  have  him  come  on  board  again ;  but  if  he 
wanted  hid  clothes,  to  come  down  again  in  a  pilot-boat  for  them. 
The  captain  sailed  without  the  libellant,  and  detained  his  clothes. 
The  libellant  was  detained  at  Galveston,  by  illness,  and  did  not 
arrive  at  Boston,  until  seven  months  after  the  departure  of  the 
vessel. 

Under  these  circumstances,  the  owners  are  liable  for  the  wrong- 
ful discharge  of  the  libellant,  by  the  master,  and  also  for  the  direct 
and  necessary  consequences  resulting  therefrom,  one  of  which  was 
the  loss  of  the  libellant's  clothes,(a)  though  they  were  not  con- 
verted by  the  master  to  his  own  use,  but  were  left  exposed,  until 
they  were  destroyed.  As  to  the  measure  of  damages  to  which  the 
libellant  is  entitled,  for  being  wrongfully  left  at  Galveston,  the 
rule  has  sometimes  been  stated  to  be  wages  up  to  the  return  of  the 
vessel,  and  expenses,  deducting  therefrom  any  wages  earned  by 
the  party  in  the  meantime ;  and,  in  other  cases,  that  wages  and 
expenses  should  be  allowed  up  to  the  time  of  the  libellanfs  return, 
he  using  due  diligence,  and  deducting  wages  earned  during  that 
time.  But  there  are  cases  in  which  neither  of  these  rules  will 
give  the  true  measure  of  indemnity.  And,  consequently,  the 
court  will  look  at  all  the  circumstances  of  the  case,  in  fixing  the 
amount  of  damages.     In  the  present  case,  the  libellant  will  be 

(a)  See  Hutchinson  t.  Coombs^  Ware,  66. 
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entitled  to  wages  daring  the  time  he  was  necessarily  absent,  his 
expenses,  including  his  passage  home,  and  the  value  of  his  clothes. 

Decree  accordingly,  $235,  and  costs. 

(7.  0-.  ThomaSy  for  the  libellant. 

(7.  B.  Q-oodriehy  for  the  respondent. 


See  Sheffield  v.  Page,  post. 


Deepnher^  1853. 

Crabtree  V.  Clare  et  al. 

■ 

Bj  charter  party,  it  was  oovenanted  that  the  charterer  should  furnish  a  cargo  of  salt  at 
Bnen  Ayre,  and  that  the  master  should  there  receive  it  on  board  of  his  vessel,  and  cany 
it  to  Boston.  It  was  flirther  agreed  that  the  master  should  use  the  vessel's  funds,  in 
the  purchase  of  the  salt :  Htldf  that  the  risk  of  there  being  salt  at  Buen  Ayre  was 
npon  the  charterer. 

The  master  was  not  bound  to  wait  for  a  cargo,  when  there  was  no  hope  of  obtaining  any, 
and  the  delay  would  have  been  useless. 

If  other  goods  could  have  been  obtained  at  Buen  Ayre,  on  freight,  to  diminish  the  loss 
to  the  charterer,  it  would  have  been  the  duty  of  the  master  to  take  them. 

Bat  he  was  not  bound,  for  that  purpose,  to  purchase  cargo  at  his  own  risk,  or  to  go  to 
other  places  to  obtain  it. 

This  was  a  libel  for  damages  in  the  nature  of  freight.  The 
libellant,  by  a  charter-party,  agreed  with  respondents  to  receive 
on  board  the  brig  Carniola,  of  which  he  was  master,  at  Buen  Ayre, 
a  cargo  of  salt,  and  to  bring  it  to  Boston.  The  respondents  stipu- 
lated ^'  to  furnish  at  Buen  Ayre,  a  full  cargo  of  salt,*'  and  to  pay 
freight  upon  it  at  fourteen  cents  per  bushel.  In  addition  to 
the  above,  and  the  other  stipulations  usual  in  such  contracts,  the 
charter-party  contained  the  following :  ^^  It  is  further  understood 
and  agreed,  that  the  master  is  to  use  the  Vessel's  funds  in  payment 
for  salt,  which  he  is  to  purchase  at  the  lowest  cash  price;  and  on 
vessel's  arrival  at  Boston,  the  charterers  are  to  pay  the  master, 
15 
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or  his  agent,  the  invoice  cost  of  salt,  export  duty,  if  any,  and  in- 
eurance  on  amount  invested  in  purchase  of  salt,  from  Buen  Ayre 
to  Boston,  and  Boston  wharfage,  all  in  addition  to  the  freight." 

The  Carniola  went  to  Buen  Ayre,  furnished  with  funds  to  buy 
a  cargo,  but  there  was  no  salt  there,  and  after  remaining  twenty- 
four  hours,  she  left  and  proceeded  to  Boston  in  ballast.  This 
action  was  brought  to  recover  damages  of  the  respondents,  for  their 
failure  to  furnish  a  cargo. 

The  respondents  contended,  1st.  That  the  libellant's  engage- 
ment to  purchase  the  cargo  should  be  construed  as  a  condition  pre- 
cedent to  their  own  obligation  to  pay  freight,  ^d.  That  assuming 
that  the  respondents  had  contracted,  without  limitation,  to  furnish 
a  cargo  of  salt  at  Buen  Ayre,  the  libellant  should  have  remained 
there  a  reasonable  time,  for  them  to  perform  this  contract,  and 
could  not  otherwise  charge  them  with  damages  for  an  alleged  non- 
performance. 8d.  That  assuming  that  the  libellant  was,  under 
the  contract,  to  be  regarded  as  the  agent  of  the  respondents  for 
the  purchase  of  salt  at  Buen  Ayre,  yet,  that  failing  to  find  salt 
there,  his  agency  was  enlarged  from  necessity,  and  required  him 
to  endeavor  to  buy  salt  at  Cura9oa,  or  any  other  place  or  island, 
where  he  conveniently  could. 

Sprague,  J.,  held  that  the  respondents  had  broken  their  con- 
tract, in  failing  to  furnish  a  cargo ;  that  the  libellant's  obligation 
to  invest  the  vessel's  funds  in  the  purchase  of  a  cargo,  was  not 
broken  by  his  failure  to  do  so,  unless  there  was  salt  at  Buen  Ayre 
to  be  purchased ;  or,  in  other  words,  that  by  the  proper  construc- 
tion of  the  charter-party,  the  respondents  were  to  be  regarded  as 
taking  the  risk  of  there  being  salt  at  Buen  Ayre.  That  the  libel- 
lant was  not  bound  to  remain  at  Buen  Ayre  longer  than  he  did^ 
unless  there  was  some  ground  to  expect  that  a  cargo  might  be  pro- 
cured by  longer  delay,  and  that  from  the  evidenoe  in  this  case^ 
it  was  apparent  that  longer  delay  would  have  been  useless ;  that 
if  cargo  of  any  kind  could  have  been  obtained  at  Buen  Ayre,  to 
be  brought  to  Boston  as  freight,  the  libellant  would  have  been 
bound  to  take  it,  that  the  proceeds  might  diminish  the  damages, 
for  which  the  respondents  were  liable ;  but  that  he  was  not  bound 
to  purchase  a  cargo  on  bia  own  risk^  or  to  go  to  Curafoa,  or  any 
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other  port,  in  pursuit  of  business,  and  thus  by  a  deviation,  endan- 
ger his  insurance. 

Decree  for  the  libellant,  for  (1296.61. 

J.  (7.  Dodgty  for  the  libellant. 

(7.  B.  Goodrich  ^  T.  JET.  Lothropj  for  the  respondents. 


This  decision  was  affirmed,  upon  appeal  to  the  Circuit  Conrt.  S.  C,  2  Curtis, 
C.  C.  87.  See  Bculey  v.  Damon^  3  Gray,  92  j  Wilson  v.  Hicka^  40  Eng.  Law  k 
Eq.  511. 


February y  1864. 

Allen  et  al.  v.  Mackay  et  al. 

It  Is  the  eatahliflhed  rule  in  this  coart,  that  in  case  of  collision,  if  both  parties  are  in  fault, 

the  loss  must  be  divided. 
Where  sailing  Teseels  are  approaching  each  other,  one  close-hauled,  the  other  going  free, 

it  is  the  duty  of  the  latter  to  clear  the  former.    To  this  general  rule,  there  may  be  ex- 

cepUons. 
A  Teeael  lost  by  a  collision,  is  to  be  paid  for  at  her  value  when  lost.    By  the  Statute  of 

1851,  chap.  43,  sec.  3,  the  owners  of  the  vessel  in  fault  are  liable  to  the  extent  of  the 

''  freight  then  pending/'  as  weU  as  of  the  value  of  their  vesseL 
And  the  term,  "  freight,'*  includes  the  earnings  of  the  vessel,  in  transporting  the  goods 

ef  her  owners. 

This  was  a  cause  of  collision.  The  libellants  were  the  owners 
of  the  barque  Hindoo,  of  Newcastle-on-Tyne,  which  sailed  from 
Liverpool,  in  January,  1851,  on  a  voyage  to  Aden,  in  the  Bed 
Sea,  with  a  cargo  of  coal. 

On  the  24th  of  March,  1851,  at  about  one  o'clock  at  night,  the 
Hindoo  being  then  in  lat.  5^  22'  S.,  and  Ion.  25°  17'  W.,  the  wind 
being  the  south-east  trade,  and  blowing  about  S.  S.  E.,  the  Hin- 
doo being  close-hauled  on  the  larboard  tack,  with  all  plain  sail  set, 
and  going  about  five  knots,  the  watch  on  her  deck  saw  a  large  ship 
bearing  down  towards  them,  with  all  sails  set,  including  studding- 
sails  alow  and  aloft,  and  going  dead  before  the  wind,  at  about  nine 
or  ten  knots.  The  ship  proved  to,  be  the  John  Quincy  Adams,  of 
Boston^  owned  by  the  respontlents. 
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The  captain  of  the  Hindoo  was  called,  came  on  deck,  and  cor> 
rected  his  reckoning ;  supposing,  as  he  testified,  that  the  ship  in- 
tended to  speak  him.  Finding,  however,  that  she  was  coming  too 
close,  he  hailed  her  to  port  her  helm,  as  did  also  the  mate  and  all 
the  watch. 

The  helm  of  the  Adams,  however,  was  put  first  to  starboard  and 
then  to  port ;  but  at  what  precise  time  these  orders  were  given, 
and  whether  her  course  was  changed  essentially,  or  not,  from  the 
time  she  was  first  seen,  was  disputed. 

The  master  of  the  Hindoo  testified,  that  he  saw  the  Adams  obey 
her  helm,  when  it  was  put  to  starboard,  and  that  he  then  perceived 
that  a  collision  was  unavoidable,  and  gave  orders  to  put  up  the  helm 
of  his  own  vessel,  and  square  her  after-yards,  in  order  to  diminish 
the  force  of  the  shock.  This  order  was  given  and  obeyed,  but  the 
Hindoo  had  not  time  to  get  round,  when  the  Adams  struck  her, 
just  aft  the  mainmast,  and  cut  her  down  to  the  water's  edge,  so 
that  she  sunk  in  fifteen  minutes,  or  less,  the  officers  and  crew  sav- 
ing themselves  by  the  bowsprit  of  the  Adams. 

Much  conflicting  evidence  was  given,  as  to  the  state  of  the  at- 
mosphere on  the  night  of  the  collision,  whether  clear  or  hazy ;  as 
to  whether  the  vessels  respectively  pursued  the  proper  course,  and 
as  to  the  state  and  condition  of  the  Hindoo. 

Spbague,  J. — Some  of  the  leading  facts  in  this  case  are  not  dis- 
puted ;  the  total  loss  of  the  Hindoo,  by  collision  with  the  John 
Quincy  Adams;  the  time  and  place  where  this  disaster  happened; 
the  tacks  on  which  the  vessels  were  sailing.  There  is  no  doubt 
that  the  sea  was  smooth,  and  the  night  fair,  with  a  moon,  but 
whether  there  was  any,  and  if  so,  how  much  haze  or  fog,  is  in 
controversy. 

Upon  this  point,  the  evidence  satisfies  me  that  there  was  not  so 
much  haze,  as  to  make  this  a  case  of  inevitable  accident.  It  is 
certain,  that  the  Adams  was  seen  a  mile  and  a  half,  some  wit- 
nesses say  two  miles,  off.  And  I  am  satisfied  that  the  Hindoo 
might  have  been  seen  from  the  Adams,  at  least  three-quarters  of  a 
mile.  This  is  the  testimony  of  Captain  Nickels,  the  master  of  the 
Adams. 

The  collision,  then,  ought  to  have  been  avoided.  One  or  both 
of  the  parties  must  be  in  fault.     If  both,  the  loss  must  be  divided ; 
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this  is  the  settled  rule  in  admiraltj.(a)  Some  doubt  has  been  ex- 
pressed on  this  point,  at  the  bar,  but  it  is  the  established  doctrine 
of  this  court. 

1st.  Was  the  Adams  in  fault  ? 

It  was  her  duty  to  clear  the  Hindoo,  because  she  was  going  free, 
and  the  barque  was  close-hauled.  The  vessels  were  approaching 
each  other,  nearly  at  right  angles,  and  it  was  the  duty  of  the 
Adams  to  go  under  the  stern  of  the  Hindoo.  It  has  been  said  at 
the  bar,  that  there  is  no  general  rule,  and  experts  have  so  testified 
here,  but  this  is  a  mistake.  There  are  general  rules,  and  it  is  very 
important  that  they  should  be  known,  in  order  that  when  vessels 
meet  each  other  suddenly,  each  may  at  once  adopt  the  proper 
measures. 

These  rules  are,  of  course,  liable  to  exceptions  and  modifica- 
tions. Thus,  if  the  vessel  which  is  bound  to  give  way,  or  to  take 
a  particular  direction,  cannot  do  so  with  safety,  by  reaso]^  of  the 
proximity  of  the  shore,  or  of  other  obstructions,  the  rule  does  not 
apply ;  but,  subject  to  such  variations  as  peculiar  circumstances  of 
this  sort  may  impose,  there  are  general  rules,  which  should  be 
known  and  adhered  to.(() 

In  this  case,  the  ship  should  have  gone  under  the  stem  of  the 
barque,  because,  by  doing  so,  the  vessels  would  be  constantly  in- 
creasing their  distance  from  each  other,  and  because  this  course 
would  not  require,  on  her  part,  any  calculation  of  the  rate  of  speed 
at  which  the  other  vessel  was  going. 

The  Adams  had  ample  time  to  do  this,  for  she  might  have  seen 
the  Hindoo  at  the  distance  of  three-quarters  of  a  mile,  as  I  have 
already  observed ;  and  if  she  had  attempted  to  do  so,  when  within 
half  a  mile,  or  a  quarter  of  a  mile,  with  a  smooth  sea,  and  with 
the  headway  which  she  had,  there  is  no  doubt  that  she  would  have 
cleared  the  barque.  It  is  so  testified  by  the  experts  called  by  the 
respondents.  She  did  not  do  so,  and  the  inference  is  that  she 
must  have  been  in  fault. 

A  good  deal  has  been  said  about  the  lookout  kept  on  board  the 
Adams.     The  build  of  the  ship,  and  the  position  of  her  sails,  were 

(a)  The  Eivalf  ante,  p.  128. 

(6)  See  2  ParsoDs'  Mar.  Law,  202,  note  3. 
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such,  that  from  the  quarter-^leck,  those  on  board  could  not  see 
much,  if  at  all,  forward  of  the  beam,  nor  could  the  men  of  the 
watch,  excepting  from  the  topgallant-forecastle.  Some  doubt  has 
been  raised,  as  to  the  number  of  men  on  the  topgallant-forecastle. 
I  am  satisfied  that  there  was  but  one  person  there ;  he  was  seyen- 
teen  years  old,  and  rated  as  a  boy. 

I  do  not  think  that  this  was  a  sufficient  lookout.  The  respon- 
dents ought  to  have  had  a  man  there ;  one  who,  if  any  emergency 
arose,  would  be  able  to  give  the  proper  order.  In  this  very  case, 
the  boy  cried  gtarboard^  which  was  wrong.  The  moment  the  cap- 
tain came  on  deck,  he  at  once  gave  the  order  to  part  the  helm, 
although  from  the  quarter-deck  he  could  not  see  the  Hindoo ;  but 
he  says  that  he  knew  that  any  vessel,  which  they  should  meet  in 
that  place,  would  be  sailing  in  the  direction  which  the  Hindoo 
actually  was  taking,  in  which  case  the  order  should  have  been  to 
port  the  helm.     And  he  was  right. 

The  Adams,  then,  was  to  blame  for  not  seeing  the  Hindoo  sooner, 
and  for  taking  the  wrong  course  after  she  was  seen. 

2d.  The  next  question  is,  was  the  Hindoo  to  blame  ?  It  is  said 
that  she  intended  to  speak  the  Adams,  and  that  she  ought,  there- 
fore, to  have  shown  a  light,  and  none  was  shown.  But  if  she  did 
nothing  to  carry  out  this  intention,  did  not  alter  her  course,  nor 
deaden  her  way,  she  is  not  to  be  accounted  blameworthy  for  a  mere 
intention. 

The  Hindoo  was  justified  in  presuming  that  the  Adams  would 
keep  out  of  the  way ;  she  had  a  right  to  keep  her  course. 

It  is  contended  that  she  deadened  her  way,  first,  by  backing  her 
topsail,  secondly,  by  taking  in  her  gaff-topsail. 

It  is  doubtful  whether  she  did  take  in  her  gaff-topsail ;  and  the 
only  two  witnesses  who  speak  of  it,  do  not  say  when  it  was  done. 

The  evidence,  as  to  the  main-topsail,  is  quite  clear,  that  it  was 
not  backed  till  just  before  the  collision,  when  there  was  great 
danger,  and  then  she  had  a  right  to  do  it,  in  order  to  try  to  evade 
or  diminish  the  imminent  shock.  If  the  gaff-topsail  was  taken  in, 
or  let  go,  it  was  probably  done  at  the  same  moment.  I  do  not 
think,  therefore,  that  the  Hindoo  was  in  fault,  and  the  decree 
must  be  for  the  libellants. 
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The  case  was  sent  to  an  assessor,  and  upon. the  report  made  by 
him,  several  questions  were  argued. 

SPRAaUB,  J. — The  Hindoo  is"  to  be  paid  for,  at  her  value  when 
lost.  The  master  reported  her  value,  at  the  port  of  departure, 
to  be  £3500,  and  he  has,  upon  a  rehearing,  decided  that  he  caA 
ascertain  no  diminution  of  value,  from  the  time  of  her  leaving 
Liverpool,  up  to  the  day  of  her  loss.  In  his  estimate,  he  has  de- 
ducted i6600  from  the  value  which  the  witnesses  affixed  to  th^ 
vessel,  because  he  was  satisfied  from  the  testimony,  as  to  the  leak, 
that  she  could  not  have  been  so  well  repaired  after  her  former  voy- 
age, as  those  witnesses  have  supposed. 

The  respondents  contend,  that  the  leak  was  a  great  and  in- 
creasing one,  and  that  the  vessel  would  have  been  obliged  to  put 
into  Rio  for  repairs ;  and  experts  were  called  to  show,  that  the 
repairs  at  Rio  would  have  been  very  expensive. 

The  evidence  is  very  contradictory.  I  do  not  think  it  proves 
that  the  leak  was  an  increasing  one ;  the  weight  of  testimony  is 
the  other  way.  Then,  as  to  the  testimony  of  the  experts,  they 
were  asked  what  they  should  judge,  from  the  whole  evidence^  would 
be  the  expense  of  repairs  at  Rio.  This  was  not  the  proper  mode 
of  examining  witnesses.  The  evidence  was  contradictory  and  volu- 
minous ;  and  instead  of  thus  asking  them,  in  the  first  place,  to 
judge  of  the  result  of  the  evidence,  and  then  their  opinion,  as 
experts,  upon  that  result,  a  suppositious  case  should  have  been 
put  to  them,  for  their  opinion,  and  the  court  would  have  judged 
whether  that  case  existed.  It  is  no  part  of  the  duty  or  power  of 
experts,  to  decide  upon  conflicting  evidence,  (a)  And  I  cannot  tell 
what  evidence  they  adopted ;  certainly  not  that  of  the  captain  and 
mate,  who  testified  that  there  was  no  leak. 

There  does  not  appear  to  be  any  evidence  in  the  case,  from 
which  any  one  can  say  what  the  cause  of  the  leak  was ;  and  there- 
fore I  cannot  adopt  these  opinions  of  the  experts,  nor  could  they, 
with  any  certainty,  estimate  the  amount  of  repairs  required,  nor 
the  sum  which  they  would  cost. 

The  libellants,  on  the  other  hand,  think  that  too  much  has  been 
allowed  for  the  leak.     I  am  convinced,  by  the  whole  evidence  taken 

(a)  The  Clement^  2  Curtis,  G.  C.  369,  and  cases  there  cited. 
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together,  that  the  yessel  leaked  a  good  deal,  and  I  cannot  disturb 
the  master's  report,  as  to  the  allowance  to  be  made  for  it.  Assum- 
ing the  master  to  be  correct  in  his  estimate  of  the  value,  at  the 
port  of  departure,  I  think  it  is  for  the  respondents  to  show  a  de- 
terioration, or  depreciation,  after  the  vessel  sailed.  This  they 
have  not  done.  I  have  already  considered  the  evidence  concern- 
ing the  leak,  and  it  does  not  show  that  the  leak  increased,  or  that 
anything  occurred  to  injure  the  vessel,  from  the  beginning  of  the 
voyage.  I  think,  therefore,  the  value  at  the  port  of  departure, 
must  be  taken  to  be  the  value  at  the  place  of  the  disaster. 

Another  question,  of  considerable  interest,  has  been  raised  and 
discussed ;  whether,  under  the  Statute  of  the  United  States,  (1851, 
chap.  43,  sec.  3,)(a)  limiting  the  liability  of  ship  owners  to  the 
value  of  the  vessel  and  freight  then  pending^  the  freight  of  the  ^ 
Adams  is  to  be  brought  in ;  the  same  persons  owning  the  vessel 
and  cargo. 

This  is  a  new  question,  so  far  as  I  know.  No  cases  have  been 
cited  at  the  bar,  and  I  suppose  there  are  none.  Under  the  Eng- 
lish statute,  the  question  cannot  arise,  as  it  is  provided  for  in 
terms. 

It  is  argued,  that  no  freight  was  to  be  paid  in  this  case,  and 
therefore,  that  none  was  pending.  I  think,  however,  that^^A^ 
is  often  used  in  a  sense  broad  enough  to  cover  this  case. 

The  old  maxim  was,  "  freight  is  the  mother  of  wages."  If  you 
take  this  literally,  and  extend  to  it  the  rule  contended  for  here,  it 
would  exclude  the  sailors  from  wages,  where  the  owner  carries  his 
own  goods. 

I  think  the  erfre^AQu  freight  pending^  is  perhaps  a  little  broader 
than  that  of  the  English  statute,  freight  due  or  to  grow  due  ;  and 
it  may  fairly  cover  the  increased  value  of  goods  conferred  on  them 
by  their  carriage,  which  is  just  as  real  a  gain  to  the  owner  of  the 
vessel,  and  just  as  real  a  payment  by  the  owner  of  the  goods,  in 
the  one  case  as  in  the  other.  I  take  into  consideration,  also,  that 
this  statute  limits  a  responsibility  which  existed  at  common  law, 
and  therefore  must  not  be  extended  beyond  the  fair  import  of  its 
language.     I  think  that  the  earnings  of  the  vessel,  in  transport- 


(a)  9  U.  S.  Stats,  at  Large,  635. 
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ing  the  goods  of  the  owner,  may  well  be  deemed  freight^  within 
the  meaning  of  this  statute,  and  the  amount  will  be  what  would 
have  been  a  fair  compensation  for  transporting  the  same  goods, 
had  they  belonged  to  other  persons. 

Decree  for  the  libellant,  for  £3500,  the  value  of  the  Hindoo, 
and  for  £900  freight.  Total,  £4400,  or  $21,316.36,  with  interest 
from  the  date  when  the  vessel  would  have  arrived  at  her  port  of 
destination,  in  the  ordinary  course  of  such  a  voyage,  $3406.84. 

William  Sohier.^  John  Lowell^  for  the  libellants. 

8.  BartUtt  ^  JE.  D.  Sohier,  for  the  respondents. 


February,  1854. 

I      

Whbatlby  v.  Hotchkiss. 

The  libellant  shipped  as  an  able  seaman,  but  was  in  fact  competent  to  perform  only  the 
duties  of  a  green  hand :  Held,  that  the  measure  of  compensation  for  his  services  is  not 
the  wages  of  a  green  hand  for  such  a  voyage,  but  only  what  his  services  were  actoaUy 
worth  to  the  owners. 

The  practice  in  admiralty,  of  exempting  seamen  from  giving  security  for  costs,  is  on 
suscount  of  their  presumed  inability. 

Any  person  may  sue  there  without  giving  such  security,  upon  proof  of  inability. 

This  rule  does  not  necessarily  apply  to  appeals.  And  where  there  is  evidence  that  a  sea- 
man is  of  ability,  the  court  will  order  him  to  give  security  for  such  costs  as  the  Appel- 
late Court  may  decree,  unless  he  shall  prove  himself  unable  to  do  so  by  satis&otoiy 
ttflfidavits. 

This  was  a  libel  filed  by  a  seaman  of  the  ship  Harvard,  against 
the  master,  for  wages,  during  her  late  voyage  from  Calcutta  to 
Soston.  The  respondent  admitted  that  the  libellant  shipped  at 
Calcutta,  as  an  able  seaman,  and  by  the  articles  was  to  have 
$30  per  month,  but  alleged  that  the  libellant  was  grossly  in- 
competent to  perform  the  duties  of  an  able  seaman,  and  was  so 
ignorant  of  all  ship's  work,  that  he  was  not  worth  on  board  more 
than  half  the  wages  of  an  able  seaman ;  and  that  the  respondent 
had  tendered  to  him  the  sum  of  $15  per  month,  as  full  compensa- 
tion for  his  services  during  the  voyage. 

Spraoue,  J.,  after  stating  that  upon  the  evidence  he  thought 
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that  the  libellant  was  not  an  able  seaman,  remarked  that  there 
was  more  difficulty  in   deciding  what  amount  of  compensation 
should  be  accorded  to  him,  for  such  services  as  he  rendered  on 
board  of  the  ship.     Having  failed  to  execute  his  contract  as  set 
forth  in  the  articles,  he  has  no  right  to  claim  the  $30  per  month, 
which  were  the  wages  therein  stipulated ;  but  only  such  a  sum 
as  his  services  fairly  deserved.     In  applying  a  qtuintum  meruit 
to  seamen's  services,  there  is  some  difficulty.     In  case  of  services 
rendered  on  shore,  when  a  laborer  brings  an  action  against  his 
employer  for  their  value,  it  is  competent  for  him  to  prove  the 
market  value  of  similar  services,  as  one  element  to  show  the  value 
of  his  own  services,  in  the  particular  case.     But  the  master  on 
shore  has  the  power  to  discharge  an  incompetent  servant,  when 
he  chooses,  and  to  substitute  another  in  his  place.     At  sea  there 
is  no  power«of  substitution ;  the  master  must  continue  an  ineffi- 
cient or  ignorant  seaman  to  the  end  of  the  voyage.     Beside  this, 
the  ship  needs  but  a  limited  number  of  hands,  and  those  are  dis- 
tributed into  able  seamen,  ordinary  seamen,  green  hands  and  boys, 
from  each  of  which  classes  are  expected  peculiar  services,  and  of 
each  of  which  the  ship  is  supposed  to  have  its  exact  complement. 
If  the  man,  who  ships  as  an  able  seaman,  is  incompetent  to  do  his 
duty  as  such,  he  not  only  deprives  the  ship  of  what  may  be  essen- 
tial service,  but  his  deceit  wrongs  the  other  able  seamen,  by  com- 
pelling them  to  do  his  work,  while  he  remains  an  ordinary  seaman, 
or  green  hand,  on  a  vessel  already  quite  supplied  with  persons  of 
this  description.     A  supernumerary  green  hand  may  be  worthless 
on  board  of  a  ship,  to  which,  at  the  very  time,  an  able  seaman  is 
essential ;  and  the  measure  of  such  a  person's  value  is  not  the  wages 
which  a  green  hand  can  command  in  port,  but  the  value  of  that 
person,  to  that  ship,  under  all  the  circumstances.    Any  other  rule 
would  be  contrary  to  policy,  as  well  as  justice,  and  would  en- 
courage men  to  ship  for  duty  which  they  were  incompetent  to  dis- 
charge, in  the  confidence  that  failure  would  do  nothing  worse  than 
throw  them  back,  on  the  wages  of  that  class  of  seamen  to  which 
they  properly  belonged. 

In  such  cases,  the  burden  is  on  the  libellant  to  show  the  value 
of  his  services,  in  this  respect.    No  such  proof  has  been  furnished. 
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In  thifi  State  of  the  evidence,-  the  court  cannot  award  him  more 
than  the  sum  tendered.     Libel  dismissed,  without  costs. 

F.  W.  SaanfeTj  for  the  libellant. 

B.  H,  Dana,  Jr.,  for  the  respondent. 

In  the  aboye  case,  the  libellant  claimed  an  appeal,  and  the  re- 
spondent moved  that  he  be  required  to  give  security  for  costs.  It 
appeared  that  the  respondent  had  recently  paid  the  libellant  above 
(400,  as  damages  in  a  suit  for  a  tort.  Spragxtb,  J.,  said  that  the 
practice  of  exempting  seamen  from  giving  security  for  costs,  was 
fomided  on  their  presumed  inability.  Any  other  person  may  sue 
in  the  admiralty,  without  giving  security,  upon  proof  of  inability; 
and  a  seaman  may  be  required  to  give  security,  if  his  ability  is 
proved.  This  libellant  has  had  one  hearing,  without  giving  secu- 
rity, and  now,  upon  his  claiming  an  appeal,  there  is  evidence 
tending  to  show  his  ability  to  give  security  for  costs,  and  he  must 
stipulate  with  surety  for  such  costs  as  the  Appellate  Court  may 
decree,  unless  he  prove  himself  unable  to  do  ^o  by  satisfactory 
affidavits. 


March,  1854. 

United  States  v.  Edmitnd  Lbckib. 

Psnoni  ohmrged  with  a  miademeanor  may,  in  the  diseretion  of  the  wmri,  be  allowed  to 

plead  and  defend,  in  their  absence. 
^Rw  conditions  stated,  upon  wliich  this  priyilege  will  generally  be  allowed. 

This  was  an  indictment  of  the  master  of  the  American  bark 
Ithona,  under  the  Act  of  1835,  chap.  40,  sec.  8,  for  beating  and 
wounding  the  second  mate.  At  the  arraignment,  the  counsel  for 
the  defendant  appeared  and  offered,  as  the  attorney  of  the  de- 
fendant, to  enter  a  plea  of  not  guilty,  and  claimed  the  right  to 
have  the  trial  proceed,  in  the  defendant's  absence.  Proof  by  affi- 
davit was  offered,  that  the  defendant  had  been  obliged  to  go  to 
sea,  a  few  days  before  the  bill  was  found  by  the  grand  jury,  or 
lose  the  command  of  a  valuable  vessel,  and  be  put  to  great  peou- 
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niar J  loss ;  jand  that  he  had  endeavored  to  obtain  the  consent  of 
the  district  attorney  to  his  so  doing. 

jB.  H.  Danay  Jr,^  for  the  defendant. — Ist.  In  misdemeanors,  the 
defendant  may  plead  by  attorney,  and  be  tried  in  his  absence,  by 
his  own  consent.  1  RoUe's  Abr.  289,  Attorney,  F,  3 ;  1  Bacon's 
Abr.  185,  Attorney,  B ;  Bacon's  Oasey  1  Levinz,  146 ;  Keilway, 
165 ;  Rex  v.  Tanner,  2  Ld.  Raymond,  1284 ;  Dyer,  212,  346 ;  Bex 
V.  Haddochj  2  Strange,  1100 ;  Com.  Dig.,  Attorney,  B.  6,  6 ; 
CooVs  Case,  Littleton's  Rep.  2;  1  Chit.  Crim.  Pr.  411,  436; 
Fight  V.  The  State,  7  Hammond,  (Ohio,)  328 ;  Jacob  v.  Comnum- 
wealth,  5  S.  &  R.  317 ;  Canada  v.  CommonweaUh,  9  Dana,  304. 
2d.  The  court  will  follow  the  practice  of  the  State  in  which  it  sits, 
in  doubtful  cases,  and  in  cases  of  discretion.  By  Rev.  Stat,  of 
Mass.,  chap.  137,  sec.  9,  such  a  course  of  pleading  and  trial,  is 
allowed.  At  least  the  authorities  show  that  the  court  has  the  dis- 
cretion to  allow  such  a  plea  and  trial. 

B,  F.  Hallett,  District  Attorney,  said,  that  he  would  put  no 
obstacle  in  the  way  of  the  defendant,  but,  on  the  contrary,  was 
desirous  that  the  court  would  adopt  some  rule  for  the  relief  of 
masters  and  officers,  in  these  cases,  which  should  yet  secure  the 
ends  of  public  justice.     The  court  took  time  for  consideration. 

At  a  subsequent  day,  Spraqub,  J.,  said:  The  party  charged 
with  a  misdemeanor  may,  in  the  discretion  of  the  court,  be  allowed 
to  plead  by  attorney,  and  be  tried  in  his  absence.  It  is  often 
highly  proper,  that  this  discretion  should  be  exercised  in  favor  of 
the  accused.  As  it  is  very  desirable  that  the  rules  by  which  this 
discretion  will  be  guided,  so  far  as  any  can  be  laid  down,  should 
be  the  same  in  the  Circuit  and  District  Courts,  I  have  consulted 
with  Mr.  Justice  Curtis,  of  the  Supreme  Court,  and  we  have  con- 
curred in  the  following: — 

Where  the  punishment  may  be  only  a  fine,  and  there  is  no 
special  reason  to  suppose  that  imprisonment  will  be  necessary, 
the  court  will  allow  the  party  charged  with  a  misdemeanor  to  plead, 
by  an  attorney  specially  authorized  thereto,  by  a  power  of  attor- 
ney filed  in  court;  and  to  be  tried  in  his  absence,  if  the  necessity 
for  such  absence  be  made  to  appear  by  affidavit,  and  the  district 
attorney  consent  thereto.  If  the  district  attorney  should  with- 
hold his  consent,  without  sufficient  cause,  the  court  will,  notwith- 
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Standing  such  refusal,  allow  the  party  to  plead  and  be  tried  in  his 
absence.  Where  the  punishment  must,  by  law,  be  imprisonment, 
or  the  court  has  good  reason  to  believe  that  it  will  be  their  duty, 
in  case  of  conviction,  to^  inflict  that  punishment,  the  court  does 
-tot  think  fit  to  indicate  any  general  rule  for  allowing  the  party  to 
plead  and  defend  in  his  absence,  but  will  exercise  its  discretion 
upon  the  circumstances  of  each  case. 


March,  1854. 

The  Brig  Whitaker. 

A  person  who  eontnetfl  with  the  owner,  to  snpply  or  repair  a  foreign  veseel/for  a  roand 
snm,  is  no^  merely  by  virtae  of  his  oontraot,  the  agent  of  the  owner. 

Laboren  employed  by  such  contractor  have  not  a  lien  upon  the  Tessel,  for  the  price  or 
Talue  of  their  labor. 

This  was  a  suit  in  rem,  against  the  brig  Whitaker,  to  recover 
$2330,  for  services  rendered  in  getting  said  brig  off  a  beach  in 
Scituate,  upon  which  she  had  been  driven  in  a  storm. 

It  appeared  in  evidence,  that  the  master  of  the  brig  had  entered 
into  a  contract  with  one  Samuel  H.  Holbrook,  to  get  his  vessel 
off",  for  the  sum  of  J900,  which  was  to  be  in  full  for  every  expense 
attending  that  service.  Holbrook,  in  pursuance  of  his  contract, 
procured  an  anchor  and  chain  to  be  sent  to  the  vessel,  to  be  used 
in  getting  her  off;  employed  men  to  labor  upon  her  at  daily  wages, 
and  with  their  aid,  attempted  to  launch  her  directly  into  the  sea. 
Having  failed  in  this  attempt,  he  hired  Otis,  the  libellant,  to  launch 
her,  and  directed  him  to  employ  such  assistance  as  was  necessary. 
Otis,  with  the  aid  of  persons  employed  by  him,  launched  the  ves- 
sel, across  the  beach,  into  the  North  River,  in  a  direction  opposite 
to  that  in  which  Holbrook  had  attempted  to  launch  her. 

All  the  persons  who  labored  with  Holbrook  in  his  attempt  to 
launch  the  vessel,  and  Otis,  who,  in  his  schedule,  in  addition  to  a 
claim  for  his  own  services,  charged  the  wages  of  the  persons  whom 
he  had  employed,  as  money  paid,  were  joined  in  this  libel. 

The  libellants  had  knowledge  of  the  contract  with  Holbrook. 
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The  Whitaker  belonged  in  the  State  of  Maine,  and  the  claim- 
ants, her  owners,  all  resided  there. 

Sprague,  J. — ^Holbrook  had  a  lien,  which  he  might  enforce, 
either  in  a  cause  of  contract  or  of  salvage.  But  in  the  execution 
of  his  contract  with  the  master,  he  had  no  authority  to  hire 
laborers,  or  procure  materials,  upon  the  credit  either  of  the  vessel 
or  owners ;  and  the  men  employed  by  him  have  no  lien  upon  the 
vessel,  which  they  can  enforce  in  this  libel.  They  knew  that  Hol- 
brook  was  a  contractor,  and  not  an  agent  of  the  owners.  The 
libellants  did  not  bestow  their  labor  and  materials  on  the  vessel, 
under  a  contract  with  the  owners  or  master,  or  with  any  person 
who,  by  the  acts  or  conduct  of  the  owners,  had  apparent  authority 
to  bind  the  vessel  by  a  lien. 

The  aggregate  amount  of  the  claims  of  these  libellants  greatly 
exceeds  the  $900,  for  which  Holbrook  had  contracted  to  get  the 
vessel  off;  and  if  they  have  a  lien  therefor,  it  would  subject  the 
owners  to  the  payment  of  a  larger  sum  than  that  stipulated  in  the 
contract  with  Holbrook,  under  which  alone  these  persons  labored. 
This  libel  to  enforce  a  lien,  as  material  men,  in  which  Holbrook 
has  not  joined,  must  be  dismissed.  Whether  the  libellants  might 
join  with  Holbrook,  in  a  libel  for  salvage,  I  have  no  occasion  now 
to  consider. 

Libel  dismissed. 

Seth  Webb,  Jr.,  for  libellants. 

John  0.  Dodge,  for  claimants. 


AprUf  1854. 

PuRCELL  V.  Lincoln. 

After  service  of  process,  !n  a  snit  bj  a  seaman  against  an  oiBcer  for  a  tori,  a  settlement 
was  made,  without  the  knowledge  of  the  libellant's  proctor,  bat  in  good  faith,  and 
when  the  situation  of  the  respondent  was  such,  that  there  was  more  danger  of  undne 
influence  upon  him,  than  upon  the  libellant:  Held,  that  the  proctor  could  not  recover 
his  costs. 

Sprague,  J. — This  is  a  libel  by  a  seaman  against  the  mate  of 
a  vessel,  for  a  tort*    After  the  service  of  the  libel,  the  parties 
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made  a  settlemeat^  and  the  libellant  gave  to  the  respondent  a 
written  discharge  of  both  damages  and  costs.  This  was  done 
without  the  knowledge  of  the  proctor  for  the  libellant,  who  now 
pursues  the  action  to  recover  his  costs. 

The  circumstances  of  this  case  are  peculiar,  and  such  as  I  think 
must  prevent  the  court  from  decreeing  in  favor  of  the  claim  now 
set  up.  The  process  issued  was  a  warrant  to  arrest.  Service 
was  made  by  taking  bail,  while  the  respondent  was  confined  to 
his  bed  by  illness.  A  few  days  afterward,  and  while  the  respon- 
dent was  yet  confined  by  severe,  and,  as  it  was  said  at  the  time, 
dangerous  illness,  the  libellant,  of  his  own  accord,  went  to  his 
lodgings,  and  there  the  settlement  was  made,  with  the  aid  of  a 
friend  of  the  respondent ;  the  libellant  representing,  at  the  time, 
that  he  had  Mly  paid  his  proctor.  The  respondent  had  not  seen, 
or  consulted,  counsel ;  and  there  is  no  evidence  that  he  had  re- 
ceived any  notice  of  the  claim,  or  of  the  intention  to  institute  a 
suit,  before  the  service  of  process. 

This  court  does  not  encourage  suits,  before  notice,  or  request, 
even  in  cases,  of  tor%  but  prefers  that  an  opportunity  for  a  pre- 
vious settlement  should  be  given.  If,  indeed,  there  bb  reason  to 
apprehend  that  the  party  will  avoid  the  service  of  process,  which 
is  too  often  the  case,  the  libellant  would  be  fully  justified  in  caus- 
ing an  arrest,  in  the  first  instance.  But  here  the  respondent  could 
not  escape ;  he  was  confined  to  his  bed  by  serious  illness ;  indeed, 
sach  was  his  condition,  that  the  only  service  that  could  have  been 
made  upon  him  was  a  mere  notice^  by  monition,  had  not  his  friend 
voluntarily  become  his  bail. 

This  court  has,  in  several  cases,  allowed  a  proctor  to  proceed 
and  recover  his  costs,  after  a  settlement  by  the  parties,  without 
his  knowledge.(a)  The  settlement,  in  the  present  case,  was  not 
collusive ;  and  such  was  the  situation  of  the  respondent,  that  there 
was  more  danger  of  undue  influence,  or  coercion,  upon  him,  than 
upon  the  libellant.  I  do  not  mean  to  decide  that  a  case  may  not 
exist,  in  which  the  court  would  extend  this  protection  to  a  proc- 
tor, when  the  settlement  was  not  with  intent  to  defeat  him  of 

(a)  The  Planet^  ante,  P*  ^^  »  Angtll  v. Bennett^  ante,  p.  85 ;  Collins  v.  Nkher- 
wiij  ante,  p.  126. 
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his  just  claims;  bat  the  circumstances  of  this  case  are  such,  that  I 
do  not  think  it  proper  to  decree  costs  for  the  benefit  of  the  proctor. 

Libel  dismissed,  without  costs. 

A,  0.  Allen,  for  the  libellant. 

S.  0.  Maine,  for  the  respondent. 


May,  1854. 

United  States  v.  Nickerson. 

The  seyenth  eeotion  of  tbe  Act  of  1813,  ohap.  35,  does  not  require  any  oath  to  the  sgne- 
ment  referred  to  in  that  section. 

Falsely  taking  such  an  oath  is  not  peijnry,  within  the  ninth  section  of  that  aet 

The  act  having  prescribed  the  oaths  and  measures  which  shall  be  taken  to  obtain  the 
fishing  bounty,  it  is  not  competent  for  any  officer  of  the  government  to  require  an  ad- 
ditional oath,  so  as  to  render  the  false  taking  of  it  legally  oriminaL 

The  taking  of  an  oath  to  such  an  agreement,  although  pursuant  to  instructions  from  ths 
secretary  of  the  treasury,  is  not  an  ofTence,  under  Statute  of  1823,  chap.  37,  sec  3. 

This  was  an  indictment  against  Nickerson,  one  of  the  owners 
of  the  schooner  Silver  Spring,  charging  him  with  statute  perjury, 
in  having  sworn  falsely,  in  matters  to  which  an  oath  was  required 
by  the  Statute  of  July  29th,  1813,  in  order  to  obtain  the  bounty, 
or  allowance,  on  the  said  schooner  Silver  Spring,  for  the  fishing 
season  of  1853. 

The  perjury  was  alleged  to  consist,  1st.  In  an  oath  as  to  the 
national  character  of  the  crew.  2d.  In  swearing  that  a  certain 
paper  was  the  original  agreement  between  the  owners,  master,  and 
men. 

The  indictment  was  founded  on  the  seventh  and  ninth  sectionB 
of  the  Statute  of  July  29th,  1813.(a)  The  latter  section  pro- 
vides only,  that  false  swearing,  under  the  act,  shall  be  perjury. 

On  the  indictment  being  read,  the  court,  Sprague,  J.,  ex- 
pressed an  opinion,  that  the  first  charge,  if  sustained  by  evidence, 
would  not  authorize  a  conviction,  because  the  statute  contained  no 
requirement  that  three-fourths  of  the  crew  should  be  citizens  of 
the  United  States. 

(a)  3  U.  S.  Stats,  at  Large,  52. 
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As  to  the  second  charge,  after  argument  by  (7.  B.  Q-oodrich  ^ 
T.  K.  Lothrapy  for  the  prisoner,  and  by  B.  F.  HalUtty  district  attor- 
ney^ for  the  government,  the  court  said,  that,  by  the  seventh  sec* 
tion,  no  oath  was  required  to  the  agreement.  That  section  required 
the  production  of  the  agreement  therein  described,  and  also  a 
certificate  therein  described,  "  to  the  truth  of  which,  he  or  they 
shall  swear."  The  word  "which,"  is  satisfied  by  the  antecedent 
certificate.  The  word  "  also,"  indicates  the  commencement  of  a 
distinct  clause.  The  words  "  the  truth  of,"  are  apt,  as  applied  to 
a  certificate,  but  inapt,  as  applied  to  an  agreement ;  and  here  the 
oath  actually  taken  and  alleged  in  the  indictment,  was  not  to  the 
truth  of  the  agreement,  but  that  it  was  the  original  agreement. 
And  further,  it  is  not  necessary  that  the  agreement  should  be  pro^ 
duced  and  the  certificate  made,  at  the  same  time.  The  legisla- 
ture may  have  intended  that  the  oath  should  extend  to  the  agree- 
ment, bat  it  is  by  no  means  clear  that  they  did  so.  The  language 
is  too  indeterminate,  and  the  uncertainty  too  great,  to  warrant  a 
eonviction. 

Upon  learning  this  opinion  of  the  court,  the  district  attorney 
proposed  to  prove,  that  the  oath  as  to  the  agreement  was  taken 
m  pursaance  of  instructipns  from  the  secretary  of  the  treasury 
to  the  collectors,  relative  to  the  payment  of  the  fishing  bounty, 
and  contended,  (upon  the  third  section  of  the  Statute  of  March  1st, 
1823,(a)  and  the  case  of  United  States  v.  Bailey,  9  Peters,  238,) 
that  the  secretary  of  the  treasury  had  a  right  to  require  an  oath 
as  to  the  agreement,  and  that  such  an  oath,  so  required,  would  be 
a  legal  one,  the  false  taking  of  which  would  sustain  an  indict- 
ment for  perjury. 

The  court,  (Sprague,  J.,)  without  expressing  an  opinion  on  this 
point,  held  the  evidence  inadmissible,  in  support  of  the  present 
indictment,  which  rested  upon  difierent  grounds,  and  charged  the 
defendant  with  perjury,  committed  by  falsely  swearing,  in  an 
oath  required  by  the  Statute  of  July  29th,  1813,  and  instructed  the 
jury  that  this  indictment  was  not  sustained ;  and  they,  thereupon, 
returned  a  verdict  of  not  guilty. 

A  motion  was  then  made  for  the  discharge  of  the  prisoner. 


(a)  3  U.  S.  Stats,  at  Larse,  771. 
16 
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HaUettj  district  attorney,  for  the  United  States,  objected,  on 
the  ground  that  farther  proceedings  would  be  instituted  against 
him,  under  the  Statute  of  March  1st,  1823,  chap.  37,  sec.  3,  which 
provides,  that  "  any  person  who  shall  swear  or  afSrm  falsely,  touch* 
ing  the  expenditure  of  public  money,  or  in  support  of  any  claim 
against  the  United  States,  shall,  upon  conviction  thereof,  suffer  as 
for  wilful  and  corrupt  perjury ;"  and  he  cited  the  case  of  United 
States  V.  Bailey  J  already  referred  to,  to  show  that  such  an  indict- 
ment might  be  maintained. 

Spragub,  J. — The  court  has  already  decided,  that  no  oath  to 
the  agreement  is  required  by  the  Act  of  1813,  and  the  jury,  under 
the  direction  of  the  court,  have  returned  a  verdict  of  not  guilty. 
A  motion  has  been  made  for  the  discharge  of  the  prisoner,  to  which 
the  district  attorney  objects,  on  the  ground  that  he  wishes  to  re- 
tain the  prisoner  in  custody,  that  he  may  institute  new  proceed- 
ings against  him,  for  the  same  offence.  He  states,  that  the  oath, 
as  to  the  agreement,  was  taken  in  compliance  with  the  instructions 
of  the  secretary  of  the  treasury,  and  in  conformity  with  the  usage 
for  the  last  forty  years,  in  all  cases  where  claims  have  been  made 
for  the  fishing  bounty ;  and  he  cites  the  decision  of  the  Supreme 
Court,  in  United  States  v.  BaUey^  to  show  that  the  secretary  of 
the  treasury  has  power  to  require  oaths  to  be  taken  in  support  of 
claims,  and  that  they  are  legal  oaths. 

That  case  goes  to  the  extreme  of  the  law,  and  is  not  to  be  ex- 
tended. Let  us  compare  it  with  the  present  case,  and  see  if  there 
is  any  distinction  between  them.  In  that  case,  an  act  of  congress 
authorized  the  treasury  department  to  adjudicate  upon,  and  settle, 
certain  claims  on  the  State  of  Virginia,  for  pay  for  military  ser- 
vice, which  had  been  assumed  by  the  United  States.  There  was 
no  provision,  as  to  the  kind  of  proof  the  secretary  might  require, 
and  the  adjudication  of  the  department  was,  I  believe,  final.  The 
Supreme  Court  say,  that  congress  must  be  supposed  to  have  acted 
with  reference  to  the  well-known  usage  of  the  department,  to  re- 
quire the  oath  of  the  claimant,  in  support  of  claims  payable  there ; 
and  therefore,  that  the  secretary  had  authority  to  insist  upon  the 
oath,  in  that  case,  and  that  the  oath  so  taken  was  a  legal  one. 

But,  by  the  Statute  of  July  29th,  1813,  congress  has  seen  fit 
to  prescribe  expressly  the  kind  of  proof  of  compliance  with  the 
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requirements  of  that  act,  for  obtaining  the  fishing  bounty,  which 
shall  be  necessary  to  entitle  the  owner  of  a  fishing  vessel  to  claim 
the  bounty.  It  directs  that  the  owners  of  yessels  of  more  than 
twenty  tons,  shall  produce  the  agreements  made  with  their  fisher- 
men, and  also  a  certificate  of  the  days  of  the  vessel's  sailing  and 
returning,  and  of  the  time  that  she  was  at  sea.  And  it  further 
requires  an  oath  to  the  truth  of  the  certificate.  There  are  other 
requisitions  for  boats  and  vessels  between  five  and  twenty  tons ; 
and  when  these  proofs  have  been  made,  the  collector  is  to  pay  the 
bounty.  Now,  when  congress,  the  supreme  legislative  authority, 
has  thus  directed  precisely  what  shall  be  done,  to  entitle  a  party 
to  receive  the  bounty,  what  papers  shall  be  produced,  and  to  which 
of  them  an  oath  shall  be  required,  it  is  not  competent  for  any 
oflBcer  to  require  new  oaths,  so  as  to  make  the  false  taking  of  such 
oaths  legally  criminal.  The  difference  between  this  case  and  that 
of  United  States  v.  BdiUt/y  is,  that  in  that  case,  no  mode  of  proof 
was  provided  by  law ;  in  this  case,  congress  has  seen  fit  to  pre- 
scribe the  amount  and  manner  of  proof. 

I  might  further  say,  that  in  this  case  the  secretary  of  the  trea- 
sury has  no  authority  by  the  statute ;  and  that  the  power  of  de- 
ciding on  the  claims  is  left  entirely  to  the  collector.  As  to  the 
power  of  the  secretary,  or  of  the  collector,  to  regulate  the  proof 
necessary,  in  relation  to  matters  required  by  other  statutes,  in 
which  no  mode  of  proof  is  provided,  I  have  no  occasion  to  express 
my  opinion. 

The  only  oath,  which  it  is  alleged  that  the  defendant,  Taylor, 
took  falsely,  is  the  oath  as  to  the  agreement.  And  as  the  produc- 
tion of  the  agreement  is  one  of  the  requirements  of  the  Statute  of 
July  29th,  1813,  while  no  oath  regarding  it  is  required  by  that 
act,  the  oath  alleged  to  have  been  taken  could  not  have  been  a 
legal  one,  and  could  not,  therefore,  be  the  ground  of  an  indict- 
ment for  perjury.  For  these  reasons  the  defendant  must  be  dis- 
charged. 


See  S.  C,  17  Howard,  204. 
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Maj/f  1864. 

TouNGEB  V.  Gloucester  Maeinb  Ins.  Co. 

The  master  of  a  vessel  has  not  anthority,  bj  rirtae  of  his  offioe,  to  abandon  her  to  the 
vnderwrlten. 

There  must  be  a  legal  authority  to  transfer  the  property.  And  the  vaat  of  such  aatho« 
xity  is  not  cured  by  any  waiver  on  the  part  of  the  underwriters. 

If  the  master  make  an  abandonment,  without  authorityi  it  may  be  rendered  'valid  by  a 
subsequent  ratifleation  by  the  owner. 

But  such  ratifioation  must  be  within  t|ie  same  reasonable  time  as  is  required  for  an  ori. 
ginal  abandonment. 

What  is  a  reasonable  time,  considered. 

If  a  vessel  is  abandoned,  and  the  underwriter  takes  possession,  repairs,  and  oilers  to 
return  her,  it  is  an  aooeptance  of  the  abandonment,  by  operation  of  law. 

An  underwriter  can  exercise  no  rights  of  ownership,  until  after  an  abandonment  A 
clause  in  the  policy,  declaring  that  "  the  acts  of  the  insured  or  insurers,  in  recovering, 
saving,  and  preserving  the  property  insured,  in  case  of  disaster,  shall  not  be  con- 
sidered as  a  waiver  or  acceptance  of  the  abandonment,"  deee  not  authorise  the  keep* 
ing  possession  of  the  vessel  for  six  weeks  after  her  return  to  her  home  port,  and  making 
permanent  and  complete  repairs. 

The  admiralty  has  jurisdiction  over  policiee  of  insurance. 

This  was  a  suit  in  admiralty  on  a  policj  of  insurance  on  the 
schooner  E.  P.  Howard.  The  vessel  met  with  a  disaster  in  the 
Golf  of  St.  Lawrence,  and  the  master  telegraphed  to  the  insurance 
company,  stating  the  nature  of  the  injury,  and  adding,  ^'I  abandon 
the  vessel  to  you,  and  wait  your  orders."  This  despatch  bore 
date,  October  8th.  On  the  12th,  the  office  replied,  directing  the 
master  to  strip  the  vessel,  and  store  the  rigging  and  outfits,  unless 
she  could  be  sold  for  $1000.  This  despatch  was  not  received  by 
the  master,  but  in  the  latter  part  of  October,  having  stripped  the 
vessel  and  stored  the  rigging  and  outfits,  he  returned  to  Glouces- 
ter, where  the  owners  lived,  and  there  had  several  interviews  with 
the  directors  of  the  company.  The  master  was  also  a  part  owner, 
and  was  insured  on  his  interest  in  the  vessel,  at  the  same  office. 

In  the  latter  part  of  November,  the  office  made  a  contract  with 
four  persons,  to  go  to  the  Gulf  of  St.  Lawrence,  and  get  off  the 
vessel  and  bring  her  to  Gloucester,  for  a  certain  sum,  if  they  suc- 
ceeded; to  have  nothing,  if  they  failed.  The  contractors  got  the 
vessel  off,  and  brought  her  to  Gloucester,  in  February.     She  was 
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then  repaired  bj  the  office,  and  on  the  15th  of  March,  the  office 
tendered  ^e  vessel  to  the  insured,  asserting  that  the  loss  was  less 
than  fifty  per  cent,  (deducting  one-third  new  for  old,)  and  adding 
that  a  statement  of  the  amount  which  he  would  be  required  to 
pay,  would  be  presented.  The  insured  refused  to  receive  her,  and 
claimed  a  total  loss ;  and,  on  the  23d  of  March,  the  insured  pro- 
posed to  the  office  that  the  vessel  should  be  sold  by  consent,  with- 
out prejudice  to  either  party,  and  the  proceeds  substituted  for  the 
vessel,  in  the  litigation.  This  offer  was  refused.  The  insured 
then  instituted  this  suit. 

The  respondents  contended :  1st.  That  a  sufficient  abandonment 
had  not  been  made.  2d.  That  the  injury  was  less  than  fifty  per 
cent.,  deducting  one-third  new  for  old.  3d.  That  the  vessel  had 
been  sufficiently  repaired,  within  a  reasonable  time,  and,  as  the 
loss  was  partial,  the  insured  was  bound  to  take  back  the  vessel. 

The  libellant  contended :  1st.  That  if  the  abandonment  was  not 
sufficient,  the  respondents  had  waived  the  insufficiencies.  2d.  That 
the  loss  was  more  than  fifty  per  cent.  3d.  That  the  offer  to  return 
was  not  made  within  a  reasonable  time,  and  that  the  vessel  was 
not  sufficiently  repaired.  4th.  That,  whatever  was  the  state  of  the 
facts,  in  other  respects,  the  acts  of  the  respondents,  in  taking 
possession  of  the  vessel  and  repairing  her,  were  conclusively,  in 
law,  an  acceptance  of  the  abandonment. 

(There  were  other  libels  on  policies  upon  the  same  vessel, 
depending  on  the  same  facts,  and  it  was  agreed  that  they  should 
abide  the  decree  in  this  cause,  and  that,  in  case  of  appeal,  the 
facts  found  by  the  judge  of  the  District  Court  should  be  taken  as 
true  in  the  Circuit  Court,  leaving  open  only  the  questions  of  law.) 

Spbague,  J. — In  this  case  two  principal  questions  arise,  de- 
pending partly  on  law,  and  partly  on  facts,  1st,  whether  there 
has  been  an  abuidonment,  and,  2d,  whether  the  abandonment  has 
been  accepted. 

I  find  it  more  convenient  to  consider  the  latter  question  first, 
vis.,  if  there  has  been  an  abandonment,  has  it  been  accepted  ? 

The  respondents  took  possession  of  the  vessel,  and  repaired  her, 
and  offered  to  return  her  to  the  owner,  upon  his  paying  a  portion 
of  the  expenses  of  repairs,  intending,  no  doubt,  the  one-third  new 
for  old,  and  perhaps  a  part  of  the  expense  of  getting  her  off,  as  a 
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general  average  claim.  The  libellant  contends  that  this  was  an 
acceptance.  The  case  of  Peele  v.  Merchants  Ins  Co..  3  Mason, 
27,  is  a  direct  decision  to  the  point,  that  if  the  vessel  is  aban- 
doned, and  the  underwriter  takes  possession,  repairs  and  offers  to 
return  her,  it  is  an  acceptance  of  the  abandonment,  bj  operation 
of  lajsr,  although  he  refuses  in  terms  to  accept  it.  The  taking 
possession  and  repairing  is  an  acceptance,  notwithstanding  the 
actual  intention,  or  the  declaration,  to  the  contrary.  This  deci- 
sion of  the  Circuit  Court  I  adopt  as  binding  on  this  Court. 

In  the  State  Courts  of  Massachusetts,  the  doctrine  is,  that  the 
underwriter  may,  after  an  abandonment,  refuse  to  accept  it,  and 
take  possession  of  the  vessel  and  repair  her,  and,  if  the  loss  is 
proved  to  have  been  less  than  fifty  per  cent.,  may  return  her  to 
the  former  owner,  within  a  reasonable  time.(a)  This  doctrine  is 
peculiar  to  Massachusetts.  I  believe  it  is  not  to  be  found  any- 
where else,  either  in  the  decisions  of  the  Federal  Courts,  or  in 
the  courts  of  any  other  State,  or  in  the  law  of  England,  or  of 
the  continent  of  Europe.  But  the  other  principle  is  the  law  of 
the  courts  of  the  United  States,  and  of  the  other  States  of  the 
Union. 

The  great  controversy  in  this  case,  therefore,  is,  whether  there 
was  an  abandonment. 

I  am  of  opinion  that  the  master,  as  master,  has  no  authority  to 
abandon  the  vessel.  There  must  be  a  legal  ability  to  transfer 
the  property  to  the  underwriters.  It  is  urged  that  the  acts  of 
the  insured  are  a  waiver  of  the  defects  in  the  abandonment.  The 
underwriter  may  waive  informalities,  and  may  waive  his  right  to 
anything  which  he  is  entitled  to  have.  For  instance,  he  may 
waive  a  notice  of  the  nature  of  the  loss,  or  may  waive  an  objection 
to  want  of  reasonable  time ;  and  if  he  does  acts  which  are  justifi- 
able only  under  an  abandonment,  he  waives  all  such  objections  to 
its  sufficiency.  But  here  it  is  not  the  insurer's  right,  but  the 
owner's  right,  that  the  person  who  makes  the  abandonment  shall 
have   authority  to  do  so.     The  underwriters  cannot  waive  the 


(a)  Wood  V.  Lincoln  dh  Ken,  Ins,  C7o.,  6  Mass.  479 ;  Commonwealth  Ins,  Co, 
Y.  Chase,  20  Pick.  142 ;  Reynolds  v.  Ocean  Ins.  Co.,  22  Id.  191 ;  1  Mete.  160; 
FeeU  v.  Buffolk  Ins.  Co.,  7  Pick.  254. 
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owner's  right,  and  get  property  in  the  vessel,  without  the  owner's 
consent. 

But  an  act  by  an  agent  may  be  subsequently  ratified  and  eon- 
firmed  by  the  principal.  Has  there  been  such  a  ratification  here  ? 
There  is  no  doubt  that  there  has  been  an  assent,  at  some  time,  as 
a  demand  for  a  total  loss  was  made  prior  to  the  commencement  of 
the  suit.  An  abandonment  must  be  in  a  reasonable  time.  This 
is  the  right  of  the  underwriter.  Must  the  ratification  be  governed 
by  the  same  rule,  as  to  time,  with  the  original  abandonment  ? 
The  ordinary  rule  of  the  law  of  agency  is,  that  the  ratification 
may  be  made  at  any  time.  But  is  this  applicable  to  an  abandon- 
ment? 

One  reason  why  an  abandonment  is  justified  and  held  good,  in 
a  case  not  actually  one  of  total  loss,  is,  that  the  underwriter  may 
take  the  vessel  and  use  her  to  the  best  advantage.  Therefore, 
the  insured  should  give  to  the  underwriter,  at  the  earliest  reason- 
able time,  all  the  benefits  in  his  power.  Until  a  valid  abandon- 
ment is  made,  the  underwriter  can  exercise  no  act  of  ownership 
upon  the  vessel.  Consequently,  as  the  owner  may  ratify  the  act 
of  the  master,  or  not,  at  his  pleasure,  the  question  remains  unde- 
cided in  the  interval ;  and  if  the  owner  shall  refuse  to  ratify  the 
abandonment,  any  acts  of  ownership  exercised  by  the  underwriter 
would  be  illegal.  It  is  clear,  therefore,  that  the  ratification  by 
the  owner  must  be  within  such  reasonable  time,  as  to  give  the 
underwriter  the  opportunity  to  decide  early,  whether  to  accept  or 
not,  and  if  he  does  accept,  the  opportunity  to  make  the  best  use 
he  can  of  the  wreck.  The  same  reason  which  requires  the  aban- 
donment to  be  made  seasonably,  requires  the  ratification  of  the 
act  of  assumed  agency  to  be  made  seasonably.  The  owner  is  not 
obliged  to  abandon  on  mere  rumor.  He  may  wait  a  reasonable 
time,  to  ascertain  the  actual  state  of  things  respecting  the  disaster. 
But  he  is  not  to  wait,  in  order  to  ascertain  what  his  interest  may 
be,  in  the  state  of  the  market,  or  as  developed  by  subsequent 
events. 

Was  the  ratification,  in  this  case,  made  within  a  reasonable 
time  7  If  we  confine  ourselves  to  the  direct  evidence,  it  has  not 
been  shown  when  the  libellant  first  knew  of  the  loss,  and  of  the 
act  of  Howard.     He  does  not  appear  in  the  case,  until  the  letter 
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of  the  respondents  to  him,  tendering  him  back  his  vessel.  His 
reply  to  this  letter,  by  his  proctor,  shows  that  he  had  claimed  a 
total  loss,  and  relied  upon  the  abandonment.  On  the  direct  evi- 
dence, therefore,  there  is  no  proof  of  unreasonable  delay.  But 
the  proper  course  of  inquiry  includes  also  the  circumstantial  proof. 

It  appears  that,  before  the  master's  despatch,  the  news  of  the 
disaster  had  been  communicated  to  the  respondents  by  Mr.  Tarr. 
They  replied  to  him,  authorizing  him  to  get  the  vessel  off,  if  pos- 
sible, at  their  expense.  They  also  authorized  Captain  Howard 
to  strip  the  vessel,  and  store  the  rigging  and  outfits,  and  to  sell, 
in  a  certain  contingency.  No  act  was  done  in  consequence  of 
these  despatches,  but  this  was  not  by  reason  of  any  invalidity  in 
the  abandonment.  Late  in  October,  Captains  Howard  and  Reed 
and  other  mariners  returned  from  the  same  place.  Full  inquiries 
were  made  of  all  these  parties,  and  the  respondents,  as  soon  as 
they  thought  it  expedient,  made  their  contract  with  Reed  and 
others  to  get  off  the  vessel*  She  was  got  off,  and  brought  to 
Gloucester  in  February.  She  was  then  repaired,  and  tendered  td 
the  former  owners  in  March.  The  respondents  do  not  complain 
that  they  were  delayed  at  all  in  their  action.  On  the  contrary, 
they  say  that  the  vessel  was  got  off,  repaired  and  returned,  within 
a  reasonable  time.  There  is  nothing  to  indicate  that  they  have 
not  had  all  the  advantages  they  could  have  had,  if  the  abandon- 
ment by  Howard  had  been  authorized. 

This  series  of  acts  by  the  underwriters  shows  that  they  treated 
the  abandonment  as  valid.  By  the  contract  of  insurance,  the 
underwriter  gets  no  property  in  the  vessel,  and  no  right  of  posses- 
sion. It  is  a  mere  contract  of  pecuniary  indefnnification.  He 
cannot  interfere,  and  take  control  of  the  vessel,  to  prevent  a  loss^ 
or  to  change  the  character  of  a  loss.  His  right  to  possession  and 
control  is  derived  solely  from  the  abandonments  The  owner  keeps 
control  of  the  vessel  and  of  the  wreck,  until  he  chooses  to  abandon 
it  to  the  insurer ;  and  he  need  not  abandon,  in  any  case,  unless  he 
chooses  to  change  the  property  in  the  remnants  into  money* 
£ven  under  the  doctrine  of  the  Supreme  Court  of  Massachusetts, 
the  insurer  cannot  take  possession  and  repair,  until  there  has  been 
an  abandonment.  No  case  has  gone  the  length  to  assert  such  a 
right.     One  reason  given  by  the  Massachusetts  Court  for  their 
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rule,  is,  that  the  insurer  may,  hj  the  repairs,  show  that  the  loss 
alleged  to  be  over  fifty  per  oent.,  was^  in  fact,  less  than  that 
amount.  This  assumes  that  the  owner  has  abandoned.  The  acts 
of  the  respondents  in  this  case,  can,  under  neither  rule^  be  recon*- 
eiled  with  any  other  view,  than  that  they  considered  the  vessel 
BufiBciently  abandoned  to  them;  and  it  seems  that  they  had  all  the 
advantages  of  a  valid  abandonment.  When  both  the  insured  and 
insurers  have  treated  the  abandonment  as  valid,  an  objection  by 
the  insurers  of  its  original  invalidity,  is  little  better  than  a  formal 
objection. 

I  will  now  look  at  the  acts  of  the  owners,  to  see  if  they  did  not, 
in  fact,  make  a  seasonable  ratification.  The  owners  and  under- 
writers, the  master  and  most  of  the  crew,  and  Mr.  Tarr  and  Gapt» 
Reed,  all  reside  in  Gloucester.  It  is  not  a  large  place,  and  it  id 
quite  improbable  that  the  owners  did  not  know  of  the  facts  as  they 
occurred.  The  vessel  was  brought  to  Gloucester,  kept  in  the  pos- 
session of  the  respondents  some  six  weeks,  undergoing  such  repairs 
as  the  respondents  thought  proper.  The  owners  did  not  interfere^ 
or  object  to  any  of  these  acts.  The  course  of  conduct,  on  both 
sides,  can  only  be  reconciled  with  one  hypothesis ;  and  that  is, 
that  each  understood  that  the  vessel  was  abandoned,  and  a  total 
loss  claimed,  and  that  the  only  question  was,  whether  the  facts 
were  such  as  to  justify  it.  After  such  an  acquiescence,  the  ownerfi 
would  not  be  permitted  to  deny  the  authority  of  Howard,  and 
treat  the  insurers  as  trespassers. 

Since  the  decision  of  Peels  v.  The  MerehanU'  Insuranee  Com^ 
pantfj  a  clause  has  been  introduced  into  the  Boston  policies,  and 
is  found  in  this  policy,  in  the  following  words :  "  The  acts  of  thd 
insured  or  insurers,  in  recovering,  saving,  and  preserving  the  pro* 
perty  insured,  in  case  of  disaster,  shall  not  be  considered  as  a 
waiver,  or  acceptance,  of  an  abandonment."  The  respondents 
have  referred  to  this  clause  as  justifying  their  acts.  But  th6 
object  of  this  clause  is  to  enable  either  party,  after  an  abandon- 
ment, to  labor  in  rescuing  and  preserving  property,  without  fear 
of  the  efiect  of  their  acts,  as  evidence  of  an  acceptance  or  waiver. 
The  acts  of  the  underwriters,  in  getting  off  the  vessel  and  bring- 
ing her  to  Gloucester,  including  temporary  repairs  for  that  pur- 
pose, might  be  protected  by  that  clause  of  the  policy*    But  they 
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went  much  farther.  Haying  brought  the  vessel  to  the  home  port, 
they  kept  possession  of  her  for  six  weeks,  and  made  repairs  of  a 
permanent  character,  confessedly  for  the  purpose  of  tendering  her 
back  to  the  owners,  as  a  fully  repaired  vessel.  These  acts  are 
not  protected  by  the  clause.  And  such  seems  to  have  been  the 
view  taken  by  the  Supreme  Court  of  Massachusetts.  Reynolds  y. 
Ocean  Insurance  Company^  1  Mete.  160.  Beside  this,  the  under- 
writers, by  their  telegraphic  despatch,  gave  by  implication  an 
authority  to  Howard  to  sell. 

It  is  argued,  that  this  authority  was  only  for  the  purpose  of 
obviating  the  effect  of  a  restriction,  specially  introduced  into  this 
policy,  in  these  words :  '^  in  case  of  loss  in  the  Bay  of  St.  Law- 
rence, no  sale  of  the  vessel  to  be  made  on  their  [insurers']  ac- 
count." But  the  restriction  is  not  on  his  right  to  sell,  as  master, 
on  the  owners'  account,  but  upon  sales  on  the  insurers'  account, 
after  abandonment.  A  release  from  that  clause  authorizes  a  sale 
on  the  insurers'  account,  and  implies  an  abandonment.  Moreover, 
the  despatch  is  not  confined  to  authorizing  a  sale.  It  gives  orders, 
in  answer  to  his  request  for  orders,  as  to  what  shall  be  done  with 
the  vessel  and  her  outfits,  in  case  she  is  not  sold. 

There  is  another  view  that  may  be  taken  of  this  matter  of  the 
abandonment.  Subsequent  events,  after  an  invalid  abandonment, 
may  justify  a  new  one ;  as  condemnation  after  capture,  or  new 
events,  altering  the  nature  of  the  original  loss.  Now  I  am  by  no 
means  certain,  that  if  there  had  been  no  valid  abandonment,  be- 
fore the  insurers  got  off  the  vessel  and  brought  her  to  Gloucester, 
their  subsequent  acts,  which  amounted  to  a  conversion  of  the  ves- 
sel to  their  own  use,  would  not  have  justified  a  new,  or  original, 
abandonment.  The  offer  to  return  the  vessel,  is  accompanied  by 
a  claim  upon  the  owner,  for  the  payment  of  a  sum  of  money,  to 
be  afterwards  ascertained.  The  letter  of  the  libellant's  proctor 
treats  this  as  a  conditional  offer.  He  desires  to  know  what  the 
amount  is,  which  his  clients  are  required  to  pay ;  saying,  that  if 
it  is  not  too  large,  and  if  the  vessel  is  found  sufficiently  repaired, 
they  may,  waiving  no  right,  be  willing  to  accept  the  vessel,  as  a 
compromise.  The  reply  of  the  respondents  does  not  waive  their 
demand. 

I  am  of  opinion  that  there  has  been  a  sufficient  abandonment, 
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and  that  the  acts  of  the  respondents  are,  in  law,  an  acceptance. 
It  is  not,  therefore,  necessary  to  go  into  the  other  questions  which 
have  been  opened. 

On  the  point  of  jurisdiction,  I  consider  the  jurisdiction  of  the 
admiralty  over  policies  of  insurance,  to  be  the  settled  law  and 
practice  of  this  circuit. 

Decree  for  the  libellant  for  a  total  loss. 

B.  H.  DanUj  Jr.<,  for  the  libellant. 

S.  Bartlett  ^  F.  C.  Laring^  for  the  respondents. 


This  decree  was  affirmed  npon  appeal  to  the  Circuit  Coart.    S.  C,  2  Cart* 
V*  \j*  322. 


Augtuif  1854. 

Brunbnt  V.  Taber. 

Where  a  leaman,  disabled  in  the  service  of  a  whaling  ship,  is  neeessarily  left  abroad, 
he  is  to  be  paid  from  the  ultimate  prooeeds,  the  same  proportion  of  his  lay  for  the 
whole  Toyage,  as  the  time  he  served  was  of  tiie  time  of  the  whole  royage. 

In  snob  case,  the  seaman  Is  entitled  to  reoorer  the  expenses  of  his  retam. 

The  payment  by  the  master,  of  three  months'  extra  wages,  does  not  exonerate  the  vessel 
from  the  obligation  to  pay  for  his  return. 

Kor  is  such  payment  to  be  charged  to  the  seaman,  if  he  has  received  no  benefit  there- 
from. 

He  was  entitled  to  be  enred  at  the  expense  of  the  ship. 

Sprague,  J. — ^The  libellant,  while  serving  as  a  mariner  on  a 
whaling  voyage,  was  injured  by  a  blow  from  a  whale,  so  as  to  be 
unable  to  render  further  service.  The  vessel  afterwards  went  into 
one  of  the  Sandwich  Islands,  where  he  was  sent  to  the  hos- 
pital, and  discharged  from  the  ship,  by  the  captain  and  the 
American  consul,  for  sickness,  and  paid  the  sum  of  $16,  as  the 
balance  due  to  him  for  his  services.  In  ascertaining  this  balance, 
the  oil  which  had  been  taken  was  valued  at  a  ceftain  price  per 
gallon,  and  the  bone  at  a  certain  price  per  pound,  and  he  was 
allowed  his  proportion,  according  to  his  lay  in  the  shipping  arti- 


244  DISTRICT  COURT, 

Braaent «.  Tab«r. 

des.  There  was  no  such  discharge,  or  settlement,  as  would  bind 
the  libellant,  or  deprive  him  of  any  rights,  further  than  compen- 
sation was  actually  received.  As  to  the  discharge,  the  certificate 
of  the  consul  states,  that  certain  men  were  discharged  bj  their 
own  consent,  and  others,  including  the  libellant,  by  reason  of  sick- 
ness. And  the  captain's  testimony  shows,  that  no  option  was  left 
to  the  libellant,  either  as  to  the  discharge  or  settlement,  but  that 
the  captain  and  consul  made  up  the  account,  without  consulting 
him,  and  paid  over  what  they  stated  to  be  the  balance,  he  then 
being  entirely  helpless.  By  the  terms  of  the  shipping  artioles, 
and  the  usage  which  has  been  proved,  the  libellant  was  entitled  to 
be  paid  from  the  ultimate  proceeds,  the  same  proportion  of  his  lay 
for  the  whole  voyage,  as  the  time  he  served  was  of  the  time  of  the 
whole  voyage,  and  to  that  mode  of  settlement  he  is  now  entitled, 
deducting  what  he  has  actually  received. 

The  libellant  originally  shipped  as  steward,  from  which  station 
he  was  rightfully  removed,  and  put  in  the  place  of  a  common  sea- 
man, who  was  made  steward  in  his  stead.  For  the  time  he  served 
as  steward,  he  is  to  have  the  lay  for  which  he  stipulated  in  the 
articles,  and  for  the  residue  of  the  time,  the  lay  of  the  seaman 
whose  place  he  took. 

He  was  so  severely  injured  in  the  service  of  the  ship,  that  he 
was  necessarily  left  in  the  hospital  abroad,  and  the  vessel  returned 
home  without  him.  After  remaining  some  time  in  the  hospital,  he 
left  it,  not  cured, 'but  lame  for  life,  by  a  dislocation  of  the  hip 
which  can  never  be  reduced.  He  remained  some  time  at  the  Sand- 
wich Islands,  and  then  returned  home.  Is  he  entitled  to  recover 
from  the  owners  the  expenses  of  his  return  ?  I  think  that  he  is, 
ttpon  the  principles  of  the  maritime  law,  and  the  laws  and  policy 
of  the  United  States,  for  securing  the  return  of  American  seamen. 
A  seaman  is  entitled  to  the  expenses  of  his  return,  when  dis- 
charged abroad,  even  when  the  discharge  is  not  wrongful  on  the 
t>art  of  the  master,  but  from  necessity,  as  in  the  case  of  «emi 
1/Mufragium. 

At  the  time  of  the  discharge,  the  captain  gave  to  the  oonsnl 
$86  for  three  months'  wages,  but  the  discharge  of  the  seaman 
not  being  by  his  consent,  the  captain  could  not  thereby  re- 
lieve the  ship  from  the  obligation  to  provide  for  his  return.    It 
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does  not  appear  that  the  libellant  received  any  part  of  the  amount 
pud  to  the  consul,  or  has  been  in  any  manner  benefited  thereby. 
He  was  entitled  to  be  cured  at  the  expense  of  the  ship,  but  has 
made  no  claim  on  that  ground. 

Decree  for  libellant* 

a  a.  Thama$,  for  the  libellant. 

T.  2>.  JSltat  ^  Pitman,  for  the  respondent. 


September,  1854. 

Thb  Ospbby. 

When  a  steamer  meets  a  sailing  vessel  going  free,  it  is  the  dntj  of  the  sailing  yessel  to 
keep  her  course,  and  the  daty  of  the  steamer  to  keep  oat  of  her  way,  hj  all  reasonable 
and  praetioahle  meana  in  her  power,  without  being  testrieted  to  going  to  the  right  or 
to  the  lefly  or  to  any  other  particular  measure.  Law  of  Collision  generally.  Oeneral 
rules  as  to  the  course  to  be  pursued  by  vessels  approaching  each  other,  to  avoid  colli- 
sion. 

This  was  a  suit  m  remj  promoted  by  Kenneth  Urquhart  and 
others,  owners  of  the  British  brig  Fanny,  against  the  steamer 
Osprey,  for  k  collision.  At  the  same  time,  a  cross-libel  was  pro- 
moted by  John  Linton  &;  Co.,  of  Philadelphia,  owners  of  the  Os* 
prey,  against  the  brig  Fanny.  The  two  suits  were  tried  together, 
upon  the  same  evidence  and  arguments. 

The  facts  of  the  case  sufficiently  appear  from  the  opinion  of  tiiie 
court. 

jB.  S.  Dana,  Jr.,  ^  D,  W.  Q-ooch,  for  the  Osprey. — The  rules 
m  the  law  of  collision,  which  seem  technical  and  arbitrary,  will  be 
found,  on  careful  analysis,  to  be  simple,  and  founded  in  equity. 
All  will  be  found  to  turn  upon  the  consideration,  whether  the  two 
vessels  meet  on  terms  of  equality  or  of  inequality.  If  the  former, 
the  loss  and  labor  of  deviation  is  borne  equally.  If  the  latter,  the 
vessel  having  the  advantage  takes  the  whole  duty  upon  herself, 
and  the  other  vessel  keeps  her  course.  If  the  favored  vessel  mojf 
keep  her  course,  she  mnM  do  so,  that  the  other  vessel  may  know 
what  to  depend  upon.    Where  both  vessels  are  steamers,  or  both 
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are  close-hauled,  or  both  are  free,  they  are  equal,  and  each  keeps 
to  the  right.  The  rule,  where  both  are  close-hauled,  has  usually 
been  stated  as  though  the  vessel  on  the  starboard  tack  was  favor- 
ed; but  it  is  really  only  an  instance  of  the  rule,  that  each  keeps  to 
the  right.  Where  one  is  going  free,  and  the  other  is  close-hauled, 
they  are  on  an  inequality,  and  the  favored  vessel  takes  the  whole 
duty  of  avoiding  the  other,  and  the  latter  keeps  her  course.  The 
Gazelle,  2  W.  Rob.  517 ;  The  Qearge,  6  Notes  of  Cases,  368 ; 
The  Woodrop  /Sim,  2  Dod.  83 ;  The  Speedy  2  W.  Rob.  226. 

Where  a  steamer  meets  a  sailing  vessel  close-hauled,  it  is  well 
settled  that  the  latter  is  to  keep  her  course,  and  the  steamer  to 
get  out  of  her  way.  The  Shannon^  2  Hagg.  173 ;  The  Oolum- 
biney  2  W.  Rob.  27 ;  The  QazelUy  Id.  517 ;  The  Birkenhead,  3 
Id.  75 ;  The  Vitnd,  7  Notes  of  Cases,  127. 

Whenever  one  vessel  is  to  keep  her  course,  and  the  other  is  to 
take  the  whole  duty  of  avoiding  her,  the  latter,  whether  steamer 
or  sailing  vessel,  is  not  restricted  to  going  to  the  right,  but  may 
take  any  course,  and  resort  to  any  measures,  which  are  most  judi- 
cious and  convenient.  The  Birkenhead^  3  W.  Rob.  75;  The 
James  Watty  2  Id.  270 ;  The  Northern  Indiana,  16  Law  Rep. 
434 ;  The  Leopard,  Daveis,  193 ;  St.  John  v.  Paine,  10  How. 
557 ;  Newton  v.  Stebbings,  Id.  590. 

A  steamer  meeting  a  sailing  vessel  free,  is  a  case  of  inequality, 
and  should  be  governed  by  the  latter  rule.  The  proof,' in  this 
case,  of  a  usage  to  that  effect,  on  the  American  coast,  is  incon- 
trovertible. It  is  founded  in  better  policy,  because  it  gives  one 
uniform  rule  in  all  cases  of  steamers  meeting  sailing  vessels,  and 
does  away  with  all  inquiries,  at  the  time  or  afterwards,  into  the 
question  whether  the  sailing  vessel  was  close-hauled  or  free.  It 
is  also  more  equal.  The  judicial  decisons  in  America  favor  this 
rule.  Hie  Leopard,  Daveis,  193;  The  Northern  Indiana,  16 
Law  Rep.  434 ;  St,  John  v.  Paine,  10  How.  557 ;  Newton  v. 
Stebbings,  Id.  590. 

In  the  English  cases  heretofore  cited,  although  the  sailing  ves- 
sels happened  to  be  close-hauled,  the  rule  was  not  restricted  to 
those  cases,  and  the  case  of  The  Shannon,  2  Hagg.  173,  favors 
the  uniform  rule.  The  only  case  to  the  contrary,  is  that  of  The 
Qity  of  London,  4  Notes  of  Cases,  40.     In  that  case,  the  court 
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follows  a  phrase  instead  of  a  principle,  and  feels  bound  to  treat  a 
steamer  as  a  sailing  vessel  having  the  wind  always  free.  That 
phrase  was  nsed  in  cases  of  steamers  meeting  vessels  close-hauled, 
and  was  not  intended  to  apply  to  and  limit  cases  of  steamers  meet- 
ing vessels  sailing  free. 

The  rule  we  contend  for  is  founded  in  usage,  in  policy,  in  equity, 
and  is  supported  by  the  weight  of  judicial  authority. 

J,  Q.  Park^  for  the  Fanny,  contended. — 1st.  That  upon  the 
facts  in  the  case,  it  appeared  that  the  brig  was  coming  up  the 
harbor,  about  mid-channel,  was  holding  her  course  nearly  before 
the  wind,  and  did  not  port  her  helm,  until  the  steamer  had  put 
her  helm  to  starboard,  and  veered  to  leeward ;  that  then  it  was 
done,  to  give  the  steamer  more  space  and  more  time  to  "  slow," 
"stop,"  and  "reverse"  her  engine,  and  that  she,  (the  steamer,) 
should  have  done  this,  and  thus  have  avoided  the  collision. 

2d.  That  if  the  brig  did  port  her  helm,  on  discerning  the  stea- 
mer, she  was  right  in  so  doing :  and  reliance  was  placed  on  the 
judgment  of  Dr.  Lushington,  in  the  case  of  The  City  of  London^ 
(a.  d.  1845,)  4  Notes  of  Gases,  40.  In  that  case,  which,  in  most 
of  its  facts,  was  similar  to  the  one  at  bar,  after  stating  the 
rule,  as  well  understood,  that  a  steamer  is  to  be  regarded  as  a 
vessel  sailing  with  the  wind  free,  the  court  went  on  to  say : — 
"  I  have  had  occasion,  over  and  over  again,  to  say  in  this  court, 
and  I  will  endeavor  to  put  it  in  the  clearest  language  I  can  com- 
mand, that  whenever  two  vessels  meet  at  sea,  and  the^e  is  any 
probable  chance  whatever  of  collision,  it  is  their  duty  to  abide  by 
the  principles  of  navigation,  and  each  of  them  to  take  the  pre- 
caution of  putting  the  helm  to  port,  where  both  are  free,  so  as  to 
avoid  the  chance  of  accident ;  and  for  this  ebvious  and  plain  reason  : 
that  in  a  dark  night  like  this,  how  often  must  it  happen,  that  some 
doubt  will  arise,  whether  the  vessel  be  direct  ahead,  or  one  point 
to  the  starboard,  or  to  the  larboard  ?  And  are  you  to  leave  to 
mere  chance,  the  discovering  this,  with  perfect  accuracy ;  or  are 
you  not  immediately,  to  adopt  that  which  is  the  only  safe  precau- 
tion ;  that  is,  following  out  the  principle  of  the  order,  putting  the 
helm  to  port  at  once,  and  so  avoiding  the  collision  ?" 

3d.  That  adherence  to  the  rule  laid  down  above,  by  this  highest 
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English  authority,  would  insure  against  the  accident  itself  y  by  giy- 
ing  an  arbitrary  rule,  safe  and  sure,  whether  there  really  were 
danger  or  not ;  while  the  other  rule,  that  the  sailing  yessel  should 
hold  her  course,  and  the  steamer  choose  her  course,  at  her  own 
peril,  although  it  might  enable  the  court  to  determine  with  cer- 
tainty, where  the  fault  lay,  after  the  collision  had  occurred,  fur- 
nished, by  no  means,  so  sure  a  mode  of  avoiding  it. 

4th.  That  the  rule  of  keeping  to  the  right,  having  been  adopted 
and  sanctioned  by  judicial  decision,  and  nine  years*  uniform  prac- 
tice in  England  and  the  British  territories,  (with  whom  was  much 
of  our  commercial  intercourse ;)  it  was  the  best  policy  to  adopt  the 
same  arbitrary  rule,  for  the  sake  of  uniformity  of  practice.  Be* 
verse  Dr.  Lushington*s  opinion,  and  the  steamers  and  sailing  ve^ 
sels  now  multiplying  between  the  two  countries,  must  be  governed 
by  different  rules,  depending  upon  the  waters  they  are  navigating. 

5th.  To  give  an  American  decision  adverse  to  that  adopted  in 
England  for  nine  years,  would  place  the  vessels  of  the  two  coun- 
tries in  an  awkward  position.  When  two  vessels  should  meet  in 
a  narrow  channel,  in  an  obscure  light,  in  waters  not  under  the 
jurisdiction  of  either  government,  one  would  adhere  to  the  Ameri- 
can, the  other  to  the  English  rule,  and  a  collision  would  be  the 
sure  consequence.  In  obscurity  and  doubt,  an  arbitrary  uniform 
rule  of  action  is  always  the  safest. 

6th.  It  was  contended,  that,  on  the  evidence,  the  crew  of  the 
steamer  descried  the  brig  ten  minutes  before  the  collision;  that  the 
steamer  was  then  going  at  the  rate  of  six  miles  an  hour,  and  she 
must  therefore  have  steamed  one  mile  before  the  collision ;  that  it 
had  been  shown,  that  she  could  be  stopped  in  two  hundred  yards, 
and,  the  engineer  testifying  that  the  signal  to  "  reverse"  only  pre- 
ceded the  collision  fifteen  seconds,  that  it  was  culpable  negligence 
in  the  steamer's  crew  not  to  "  stop  "  and  "  reverse  "  sooner ;  even 
though  the  sailing  vessel  had  been  wrong  in  "porting"  her  helm. 
For  each  vessel  was  bound  to  use  all  its  powers,  in  order  to  avoid 
injury  to  itself  and  others.    Two  wrongs  could  never  make  a  right. 

Sprague,  J. — ^In  these  cases,  I  have  received  great  aid  from  the 
learned  and  able  counsel. 

They  are  cross-libels  for  damage  by  collision. 

The  collision  took  place  about  eight  o'clock  in  the  evening  of 
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the  12th  of  August  last,  in  that  part  of  Boston  harbor  called  the 
Ifarroirs,  where  the  channel  is  about  a  fourth  of  a  mile  in  width. 
When  the  vessels  discovered  each  other,  the  Osprey,  a  steamer, 
was  going  down  the  harbor,  in  about  mid-channel,  at  the  rate  of 
seven  or  ei^it  knots,  the  northern  shore  being  on  her  larboard 
hand,  and  the  southern  on  her  starboard.  The  Fanny,  a  sailing 
vessel,  was  coming  up  the  harbor,  nearer  to  the  southern  shore, 
and  between  the  southern  shore  a<nd  the  middle  of  the  channel, 
and  her  direction  was  either  straight  up  the  channel,  or  inclined 
to  the  south.  There  was  a  five-knot  breeee  from  the  S.  S.  W., 
which  was  a  free  wind  for  the  Fanny,  being  a  little  abaft  her  beam, 
and  on  her  larboard  side.  Upon  discovering  each  other,  the  stea- 
mer put  her  helm  to  starboard,  and  the  Fanny  put  hers  to  port, 
which  carried  both  vessels  toward  the  northern  shore,  where  the 
collision  tod^  place.  The  steamer  went  so  far  as  to  take  the 
ground  on  the  northern  shore,  which  was  very  bold,  just  at  the 
time,  or  a  few  seconds  before,  the  vessels  came  in  contact.  The 
Fanny  ran  head  on  to  the  steamer,  striking  her  starboard  bow,  at 
an  angle  of  about  forty-five  degrees. 

The  collision  would  have  been  avoided,  by  the  steamer  taking 
the  measure  she  did,  if  the  Fanny  had  either  kept  her  course,  or 
put  her  helm  to  starboard ;  and  it  also  would  have  been  avoided, 
by  the  Fanny  taking  the  measure  she  did,  if  the  steamer  had  put 
her  helm  to  port.  According  to  the  weight  of  judicial  opinion 
and  nautical  practice,  in  England,  the  brig  was  right  and  the 
steamer  was  wrong ;  but,  according  to  the  weight  of  judicial  opi- 
nion and  nautical  practice,  in  this  country,  the  steamer  was  right 
and  the  brig  was  wrong. 

This  rendcSrs  it  necessary  to  examine  the  question,  on  principle, 
as  well  as  on  authority.  The  great  increase  of  navigation  within 
a  few  years  past,  and  the  multiplication  of  clipper  ships  and 
steamers,  moving  with  great  speed,  and  the  vast  amount  of  pro- 
perty, and  the  number  of  human  lives  constantly  exposed  to  the 
dangers  of  collision,  render  it  of  great  and  increasing  importance, 
that  the  rules  for  its  prevention  should  be  uniform  throughout  the 
commercial  world ;  and  that  they  should  be  plain  and  simple,  and 
founded  upon  principle. 

All  the  rules  upon  this  subject  are  founded  upon  the  supposi- 
17 
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tion,  that  there  is  some  reason  to  apprehend  collision  ;  for,  if  the 
position  and  course  of  the  vessels  are  such  that  there  is  no  danger 
of  their  coming  in  contact,  the  rules  are  not  called  into  action, 
and  each  vessel  keeps  on  her  course.  It  is  to  be  premised,  in  the 
first  place,  that  the  object  to  be  attained  is  safety ;  and,  in  the 
next  place,  that  it  is  desirable  that  this  should  be  attained  at  the 
least  cost,  whether  that  cost  consist  in  labor,  delay,  or  risk. 

All  the  cases  may  be  comprised  in  two  classes :  First,  when 
vessels  meet  on  terms  of  equality ;  Second,  when  they  meet  on  terms 
of  inequality.     The  first  comprises  three  cases,  namely : — 

1st.  Two  sailing  vessels,  both  going  free. 

2d.  Two  steamers. 

8d.  Two  sailing  vessels,  both  close-hauled. 

To  all  these  cases,  one  simple  rule  may  be  applied,  namely: 
Both  go  to  the  right.  This  rule  is  partly  arbitrary,  and  partly 
founded  on  substantial  reasons.  It  is  arbitrary,  so  far  as  it  di- 
rects to  the  right  rather  than  to  the  left ;  but  in  requiring  both 
parties  to  take  measures,  as  far  as  practicable,  to  get  out  of  the 
way,  it  is  founded  on  principle. 

Take  the  first  case ; — that  of  two  sailing  vessels  approaching 
each  other,  both  having  the  wind  free.  By  the  rule,  both  must 
diverge  from  their  course.  The  reason  is,  that  thus  safety  is  more 
certain  than  if  one  only  diverged,  and  the  inconvenience  is  justly 
divided  between  them,  as  both  can  deviate  from  their  course  with 
equal  facility,  and  both  can,  by  a  free  wind,  regain  the  line  on 
which  they  were  sailing  before  they  met. 

The  same  reason  applies  to  the  second  case,  that  of  two  steamers 
meeting. 

In  the  third  case,  that  of  two  sailing  vessels,  both  close-hauled 
upon  the  wind,  the  rule,  as  generally  expressed,  is,  that  the  one  on 
the  starboard  tack  shall  keep  on  her  course,  and  the  one  on  the  lar- 
board tack  shall  give  way,  by  porting  her  helm.  But  the  rule  thus 
expressed  is,  in  effect,  a  direction  to  both,  to  go  or  keep  to  the  right. 
The  one  on  the  starboard  tack,  being  close-hauled,  is  already 
going  as  far  to  the  right  as  possible.  When,  therefore,  the  rule 
says  she  shall  keep  on  her  course,  it,  in  fact,  says  she  shall  keep 
to  the  right.  The  one  on  the  larboard  tack  also  goes  to  the  right, 
and  she  must  deviate  far  enough  to  avoid  the  collision.     She  is 
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thus,  indeed,  subjected  to  the  whole  inconyemence  necessary  to 
secure  the  safety  of  both,  that  is,  to  all  the  labor,  delay,  and  risk, 
of  diverging  to  the  leeward ;  but  this  is  because  the  other  vessel 
cannot  diverge  from  her  course,  by  going  farther  to  windward. 

The  second  class,  above  mentioned,  viz.,  where  vessels  meet  on 
terms  of  inequality,  embraces  two  cases,  at  least,  viz : — 

1st.  Two  sailing  vessels,  one  free,  and  the  other  close-hauled. 

2d.  A  steamer  and  a  sailing  vessel,  the  latter  being  close-hauled. 

Here  the  rule  is,  that  the  vessel  having  the  advantage  must 
keep  out  of  the  way,  and  the  other  must  keep  her  course.  Thus, 
in  the  first  case,  that  of  two  sailing  vessels,  one  going  free  and 
the  otl}er  close-hauled,  the  one  having  the  advantage  of  a  fair 
wind  can  diverge  from  the  line  of  her  course,  so  as  to  avoid  col- 
lision, and  then  return  to  that  line,  or  take  another  verging  to- 
ward it,  and  carrying  her  to  the  same  point.  But  the  vessel 
which  is  close-hauled,  whether  on  the  larboard  or  starboard  tack, 
can  give  way  only  by  going  to  leeward,  and  cannot  regain  the  line 
of  her  previous  course,  but  when  she  again  hauls  to  the  wind,  must 
proceed  on  a  line  parallel  tocher  former  course.  She  thus  loses 
the  whole  distance  she  has  diverged  to  the  leeward,  which  may 
sometimes  occasion  great  delay  and  hazard.  The  same  reasons 
apply  with  increased  force  to  the  second  case,  that  of  a  steamer 
meeting  a  sailing  vessel  close-hauled ;  the  motive  power  of  the 
former  giving  her  a  greater  advantage  than  even  a  fair  wind  does 
to  a  sailing  vessel. 

We  come  now  to  the  case  before  the  court,  that  of  a  sailing 
vessel  going  free,  meeting  a  steamer.  Shall  we  apply  to  it  the 
rule  of  the  first  class,  which  requires  both  to  go  the  right ;  or  the 
rule  of  the  second  class,  which  requires  the  one  having  the  advan- 
tage to  keep  out  of  the  way,  and  the  other  to  keep  her  course  ? 

1st.  A  steamer  has  an  advantage  over  a  sailing  vessel,  even  with 
a  free  wind.  She  can  oftentimes  turn  in  a  shorter  time  and  space, 
and  check,  stop,  and  reverse  her  motion,  in  a  manner  which  a 
sailing  vessel  cannot.  The  motive  power  of  the  one  is  under  hu- 
man control,  and  at  all  times  available ;  that  of  the  other  is  not. 
The  wind  bloweth  not  only  where  it  listeth,  but  when  it  listeth ; 
and  it  is  of  importance  to  the  sailing  vessel,  to  improve  it  to  the 
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Utmost,  while  fair.  It  may  suddenly  cofme  ahead,  or  wholly  cease ; 
and  in  the  latter  case,  she  would  he  helpless. 

2d.  Safety  and  convenience  are  promoted  by  having  the  rules 
simple,  uniform,  and  governed  by  a  plain  principle.  If  we  r^ 
quire  a  steamer,  meeting  a  sailing  vessel,  to  keep  out  of  her  iray, 
and  the  sailing  vessel  to  keep  her  course,  whether  she  be  going 
free  or  close-hauled,  we  have  one  plain  rule  for  all  cases  between 
steamers  and  sailing  vessels,  which  may  be  instantly  applied. 
The  moment  they  see  each  other,  both  will  know  their  duty ;  the 
one,  that  she  must  keep  her  course ;  the  other,  that  she  must  keep 
out  of  the  way,  by  all  means  in  her  power,  without  being  restricted 
to  the  right,  or  to  the  left,  or  to  any  other  particular  measure. 
If  we  have  one  rule,  when  the  sailing  vessel  is  close-hatded,  and 
another  when  she  is  going  free,  then  the  steamer  must  first  ascer- 
tain the  direction  she  is  sailing,  and  afterwards  whether  the  wind 
is  fair  for  that  course,  which  may  sometimes  be  a  matter  of  donbt 
and  difficulty ;  for  the  steamer  is  not  as  watchful  of  the  wind,  and 
cannot  as  readily  determine  its  direction,  as  if  she  depended  on 
sails.  As  she  moves  rapidly,  the^wind  will  often  appear  to  be 
more  ahead,  and  consequently  more  fair  for  the  approaching  ves- 
sel, than  it  actually  is,  especially  if  it  be  light ;  beside  which,  the 
wind  may  sometimes  be  baffling.  All  these  doubts  and  uncertain- 
ties will  be  obviated,  by  having  one  rule  for  all  cases  of  sailing 
vessels  meeting  steamers. 

8d.  The  general  principle  is,  that  the  vessel  having  the  advan- 
tage shall  take  all  the  burden  of  keeping  out  of  the  way.  This 
principle  governs  all  other  cases  of  inequality,  and  should  be  ap- 
plied to  this  also,  unless  there  be  some  necessity  for  making  it  an 
exception. 

On  the  other  hand,  it  may  be  said,  that  by  requiring  both  to 
go  to  the  right,  safety  will  be  promoted,  as  they  will  separate 
more  rapidly,  and  also  that  the  inconvenience  will  be  divided,  in- 
stead of  being  wholly  borne  by  one.  And  these  considerations 
certainly  have  weight.  But  they  apply  also  to  the  case  of  a  vessel 
close-hauled,  with  her  larboard  tacks  aboard,  meeting  a  steamer; 
and  yet,  in  such  case,  those  considerations  have  never  been  thought 
sufficient  to  outweigh  the  advantage  of  the  other  rule.  The  force 
of  this  last  remark,  however,  is  weakened  by  the  fact,  that  the 


MASSACHUSETTS,  1854.  258 

The  Osprey. 

ificonyenience  of  giving  way  is  greater  to  a  vessel  close-hauled, 
than  to  one  going  free. 

On  the  whole,  the  balance  of  advantage  seems  to  be  in  favor  of 
one  uniform  rule. 

Let  us  now  see  how  the  question  stands  upon  authority.  In 
the  case  of  The  OUy  of  Landofij  in  the  High  Court  of  Admiralty, 
in  1845,  reported  in  4  Notes  of  Cases,  40,  it  was  decided  by  Dr. 
Lushington,  assisted  by  Trinity  Masters,  that  in  a  case  like  the 
present,  both  vessels  must  port  their  hebn,  that  is,  go  to  the  right. 
This  decision  rests  entirely  on  the  proposition,  that  ^^  a  steamer 
is  always  to  be  considered  a  vessel  with  the  wind  large."  Is  this 
proposition  true  7  It  is  not  laid  down  in  any  statute,  admiralty 
regulation,  rule  of  the  Trinity  House,  or  other  maritime  association : 
nor  required  by  any  judicial  decision,  or  previous  nautical  usage. 

Gases  had  arisen,  of  collision  between  a  steamer  and  a  sailing 
vessel  close-hauled,  and  the  courts  had  decided  that,  in  such  cases, 
the  steamer  should  be  under  as  great  obligation  as  a  sailing  vessel 
with  the  wind  large,  that  is,  must  keep  out  of  the  way ;  and  the 
reason  is  obvious.  The  steamer  has  at  least  as  great  power  and 
ability  as  such  sailing  vessels,  and  therefore  should  be  under  as 
great  obligation.  But  has  she  not  greater  power,  and  may  she 
not  be  under  greater  obligation  ?  This  question  was  not  involved 
in  these  previous  cases,  and  was  neither  decided  nor  considered 
by  the  court.  In  those  cases,  the  declaration  that  a  steamer  was 
to  be  considered  a  sailing  vessel  going  free,  was  first  made  use  of. 
That  expression  was  well  enough,  for  the  occasion  on  which  it  was 
used,  and  taken  pro  hoc  vice.  But  it  is  not  to  be  presumed  that 
the  court  intended  to  lay  down  the  proposition,  that  a  steamer 
was  at  all  times,  and  in  all  cases,  to  be  deemed  merely  a  sailing 
vessel  going  free ;  and  if  they  did,  so  far  as  it  went  beyond  the 
case  before  the  court,  it  was  no  decision,  but  a  mere  dietum. 
That  expression,  or  proposition,  was  taken  up  by  the  court  in  the 
case  of  The  City  of  London^  and  made  the  sole  ground  of  decision. 
But  it  is  neither  an  argument,  nor  the  statement  of  a  principle. 
It  is  rather  an  assertion  founded  on  a  comparison ;  and  compari- 
sons may  illustrate,  but  can  prove  nothing. 

I  have  said  that  the  assertion  that  a  steamer  is  always  to  l^e 
considered  a  vessel  with  the  wind  large,  taken  as  a  general  propo- 
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sition,  embracing  the  case  now  before  us,  is  not  sustained  bj  any 
previous  rule,  or  nautical  usage. 

This  is  confirmed  by  the  very  authority  which  we  are  now  ex- 
amining. The  learned  judge  does  not  say,  or  intimate,  that  there 
had  been  any  such  rule  or  practice,  in  the  precise  case,  viz.,  a 
steamer  meeting  a  sailing  vessel  going  free ;  but  states  the  prac- 
tice, in  the  case  of  two  sailing  vessels,  both  going  free,  and  the 
Trinity  rule  as  to  two  steamers,  and  then  asserts  that  the  principle 
of  that  practice,  and  the  spirit  of  that  rule,  are  applicable  to  the 
new  case  then  before  the  court.  But  are  they  applicable  ?  The 
two  former  cases  are,  as  we  have  seen,  those  of  perfect  equality, 
and  the  latter,  one  of  inequality.  How,  then,  the  principle,  or 
spirit  of  the  rule  or  practice  which  govern  the  former,  is  applica- 
ble to  the  latter,  is  not  apparent  without  explanation,  and  the 
explanation  is  not  given.  It  is  to  be  regretted,  that  that  learned 
and  able  judge  did  not  go  into  the  rationale  of  the  rule  which  he 
was  about  to  adopt,  and  make  a  comparison  of  its  advantages  and 
disadvantages,  and  show  that  it  would  conduce  to  the  safety  and 
convenience  of  navigation.  This  was  not  done.  The  reason 
assigned  is  not  satisfactory.  The  decision,  however,  as  an  autho- 
rity upon  this  subject,  is  the  highest  in  England,  and  entitled  to 
very  great  respect.(a) 

There  is  a  case  reported,  decided  in  1828,  The  Shannon^  2 
Haggard,  173,  in  which  the  opinion  of  the  Trinity  Masters,  and 
the  judgment  of  the  court  thereon,  seem  to  be  adverse  to  the 
decision  in  the  case  of  The  City  of  London.  The  report,  however, 
is  imperfect. 

In  the  courts  of  the  United  States,  there  have  been  four  cases 
bearing  upon  this  question.  In  St.  John  v.  Paine  et  aZ.,  10  How. 
657,  a  sailing  vessel  in  Long  Island  Sound,  while  on  her  star- 
board tack,  with  the  wind  two  points  free,  came  in  collision  with  a 
steamer.  It  was  decided  that  the  steamer  was  in  fault,  because 
on  her  rested  the  obligation  to  keep  out  of  the  way. 

Mr.  Justice  Nelson,  in  delivering  the  opinion  of  the  court,  says 


(o)  The  law  as  laid  down  in  The  City  of  London,  is  now  established  in  Eng- 
land, by  legislation.  -17  &  18  Vict.  c.  104,  sec.  296  j  The  Inga,  Stuart's  Adm. 
835. 
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that  the  sailing  yessel  was  nearly  close-hauled ;  and  the  decision 
may  not  perhaps  be  deemed  a  direct  authority,  where  she  has  the 
wind  large,  but  the  remarks  of  the  learned  judge  fully  cover  such 
a  case.  He  says  that  a  steamer  has  a  greater  power  of  directing 
her  course  and  controlling  her  motion,  than  a  sailing  vessel  going 
free,  and  is  bound  to  keep  out  of  her  way ;  and  that  a  sailing  ves- 
sel meeting  a  steamer  may  keep  on  her  course,  whether  she  be 
close-hauled  or  going  free. 

The  same  doctrine  is  countenanced  by  the  case  of  Newton  v. 
Stebbin8,  10  How.  586,  in  which  a  sailing  vessel  coming  down 
the  North  River,  and  carried  chiefly  by  the  current,  the  wind 
being  light,  came  in  collision  with  a  steamboat  going  up.  The 
court  held  that  the  steamboat  was  to  blame,  in  not  keeping  out 
of  the  way ;  and  by  the  report,  it  seems  that  they  did  not  deem  it 
necessary  to  inquire  what  was  the  direction  of  the  wind,  or  how 
far  it  could  control  the  movements  of  the  vessel. 

In  the  case  of  The  Leopardj  in  the  District  Court  of  Maine,  in 
1842,  Daveis,  193,  a  sailing  vessel  going  up  the  Kennebec  river, 
with  a  fair  wind,  came  in  collision  with  a  steam  ferry-boat.  It 
was  held,  that  the  former  had  a  right  to  keep  on  her  course,  and 
that  the  latter  was  bound  to  keep  out  of  her  way,  on  the  ground 
that  the  steamer  has  greater  ability  than  any  sailing  vessel. 

In  the  case  of  The  Northern  Indiana^  in  the  Northern  district 
of  New  York,  in  the  year  1852, 16  Law  Rep.  434,  a  sailing  vessel 
on  Lake  Erie,  on  her  larboard  tack,  with  the  wind  one  point,  or 
one  and  a  half,  free,  came  in  collision  with  a  steamer.  It  was 
held,  that  the  former  had  a  right  to  keep  her  course,  and  the 
latter  was  bound  to  take  the  necessary  measures  to  avoid  a  col- 
Usion. 

We  now  come  to  the  evidence  of  nautical  usage.  One  witness, 
the  pilot  who  had  charge  of  the  Fanny,  and  whose  conduct  is  now 
in  question,  testifies  that  by  the  British  practice,  when  a  steamer 
meets  a  sailing  vessel  going  free,  both  port  their  helm,  and  that 
the  British  steamers  which  come  to  Boston  always  act  upon,  and 
inculcate,  that  rule.  On  the  other  hand,  several  pilots  and  ship- 
masters testify,  that  in  such  case,  on  the  American  coast,  the 
sailing  vessel  always  keeps  her  course,  and  the  steamer  must  keep 
out  of  the  way.     Upon  the  whole,  I  am  led  to  the  conclusion,  that 
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when  a  sailing  vessel,  going  free,  meets  a  steamer,  the  rule  that 
requires  the  former  to  keep  her  oourse,  and  the  latter  to  keep  out 
of  the  way,  is  best  sustained  by  principle,  by  authority,  and  by 
the  evidence  before  me  of  nautical  usage.  It  remains  to  be  seen, 
whether  this  rule  is  applicable  to  the  place  where  this  collision 
occurred. 

There  are  various  exceptions  to  these  general  rules,  which  can- 
not here  be  enumerated.  In  general,  they  will  be  found  to  rest 
upon  the  principle,  that  when  the  observance  of  the  rule  would 
not  promote,  but  defeat,  its  great  purpose,  safety,  the  rule  ceases 
to  be  obligatory. 

Thus,  if  there  be  two  sailing  vessels,  both  close-hauled,  and  the 
one  on  the  larboard  tack  is  so  far  to  windward  of  the  other,  that, 
if  she  ports  her  helm,  it  will  produce  collision,  the  rule  ceases  to 
be  obligatory.  Such  distance  to  the  windward  has  been  some- 
times defined  by  saying,  that  if  the  vessel  on  the  larboard-tack 
would,  if  both  keep  their  course,  be  struck  by  the  other  abaft  the 
beam,  on  the  starboard  side,  she  is  not  to  port  her  helm. 

So  also,  when  collision  has  become  inevitable,  the  general  rules 
are  no  longer  enforced,  but  each  vessel  may  adopt  such  measures 
as  will  diminish  her  danger. 

Again,  there  may  be  obstructions  to  navigation,  which  prevent 
the  application  of  the  rule. 

In  this  case,  the  vessels  were  in  the  Narrows,  in  Boston  harbor, 
where  the  channel  is  a  fourth  of  a  mile  wide.  The  banks  are 
bold,  and  there  was  no  current,  rock,  shoal,  vessel,  or  other  obstmc* 
tion,  to  interfere  with  the  application  of  the  rule,  and  it  was 
therefore  obligatory  upon  both  vessels.  The  Fanny,  then,  ought 
to  have  kept  her  course,  and  in  deviating  from  it  she  did  wrong. 
The  Osprey  had  a  right  to  go  to  the  left,  and  in  putting  her  helm 
to  starboard,  she  was  not  to  blame. 

But  there  is  another  ground,  on  which  it  is  insisted  that  the 
Osprey  did  wrong,  and  that  is,  in  not  stopping  her  engine,  as  soon 
as  she  might  and  ought  to  have  done,  after  she  had  put  her  helm 
to  starboard,  and  saw  that  the  Fanny  had  put  hers  to  port. 
Although  the  Fanny  made  a  mistake,  yet  the  steamer  was  still 
bound  to  prevent  a  collision,  by  all  practicable  and  reasonable 
means,  and  when  she  saw  that  the  Fanny  had  put  her  helm  to 
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port,  she  ought  promptly  to  have  stopped  her  engine,  if  that  would 
have  avoided  the  collision.  How  is  the  fact  ?  [The  judge  here 
went  into  a  particular  examination  of  the  evidence.]  Upon  the 
whole,  I  do  not  think  that  it  is  shown  that  the  Osprey  was  negli- 
gent in  this  respect,  or  in  any  manner  to  blame,  and  the  decree 
must  be  against  the  Fanny. 

See  The  Steamer  Oregon^  18  How.  570. 


October,  1854. 

The  Clement. 

A  Tfeflsel  off  the  wind,  mnst  give  my  to  one  dose-hauled. 

Where  a  square-rigged  v^f sel  and  schooner,  both  olose-hanled,  are  sailing  npon  oonver* 

gent  oourses,  on  the  same  tack,  and  the  convergence  is  caused  by  the  ability  of  the 

schooner  to  lie  nearest  to  the  wind,  the  latter  mast  give  way. 

This  was  a  cause  of  collision,  promoted  by  Matthew  Hunt  and 
another,  owners  of  the  pilot  boat  Hornet,  of  Boston,  against  the 
brig  Clement,  for  running  down  and  sinking  the  Hornet,  in  Boston 
harbor,  in  June,  1854.  The  libel  alleged,  that  the  two  vessels  were 
coming  into  the  harbor,  by  the  wind,  (which  was  W.  N.  W.,)  the 
schooner  being  a  half  a  mile  to  leeward  of  the  brig,  and  both  ves- 
sels on  the  starboard  tack,  bound  for  Broad  Sound ;  that  when 
nearly  up  to  the  north-east  ledge  of  the  "  Graves,"  the  brig  sud- 
denly kept  off  three  or  four  points  toward  Lighthouse  Channel, 
and  ran  afoul  of  the  Hornet,  and  sank  her. 

The  answer  of  the  respondent  denied  this  statement,  and  alleged 
that  the  brig  was  sailing  towards  Lighthouse  Channel,  by  the 
Graves,  two  points  free,  and  about  S.  S.  W.,  while  the  Hornet 
was  close-hauled ;  that  the  Hornet  persisted  in  trying  to  run  across 
the  bows  of  the  brig,  although  hailed  and  told  to  keep  off,  and 
thereby  caused  the  collision.  The  answer  further  alleged,  that 
the  brig  was  so  near  to  the  Graves,  that  she  had  no  room  to  luff. 
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or  tack  ;  but  that  the  Hornet  had  plenty  both  of  room  and  time, 
to  have  avoided  the  other  vessel,  bj  keeping  off. 

Sprague,  J. — The  collision  between  these  two  vessels  took 
place  in  Boston  harbor,  about  noon,  on  a  fine  summer  day,  when 
there  was  a  good  breeze,  and  the  sea  smooth.  It  is,  therefore,  a 
necessary  inference,  that  it  must  have  been  caused  by  the  fault  of 
one  or  both  of  them.  The  alleged  change  in  the  course  of  the 
brig,  I  do  not  think  is  made  out  by  the  evidence.  But  the  libel, 
taken  in  connection  with  the  answer,  presents  a  case  of  two  ves- 
sels sailing  on  converging  courses,  both  on  the  same  tack,  the  one 
close-hauled,  and  the  other  two  points  free.  Then  the  question 
is,  which  is  to  give  way  ?  There  is  some  discrepancy  in  the  testi- 
mony, as  to  where  this  collision  took  place,  and  whether  it  was 
practicable  for  the  brig  to  have  done  otherwise  than  keep  her 
course ;  but  from  the  respondent's  witnesses,  taken  in  connection 
with  those  of  the  libellant,  I  infer  that  it  must  have  been  outside 
of  the  buoy,  which  is  on  the  north-east  ledge  of  the  Graves.  The 
captain  of  the  brig  says  he  was  then  eastward  of  "  the  buoy ;"  and 
it  is  shown  that  there  is  but  one  buoy  near  the  Graves,  and  that, 
half  a  mile  from  the  Graves  proper. 

The  respondent  says,  that  the  Hornet  was  trying  to  run  across 
the  brig's  bows.  That  is  true ;  but  it  is  equally  true  that  the 
brig  was  trying  to  run  across  the  schooner's  bows ;  and  it  is  to 
prevent  collision  in  similar  cases,  that  a  rule  of  the  sea  has  been 
established.  The  present  case  appears  to  be  one  to  which  the  rule 
applies,  viz.,  that  when  two  vessels  are  approaching  on  convergent 
courses,  one  close-hauled,  and  the  other  free,  and  there  is  danger 
of  collision,  the  vessel  having  the  wind  free  must  give  way. ' 
•  If  the  brig  had  been  close-hauled,  and  the  Hornet  close-hauled 
also,  and  the  convergence  of  their  courses  had  been  owing  to  the 
schooner's  ability  to  lie  nearer  to  the  wind  than  the  other,  then 
the  brig  would  not  have  been  bound  to  give  way ;  for  the  reason 
that  the  schooner  would  have  been  in  a  condition,  in  which  she 
would  have  had  an  advantage  over  the  square-rigged  vessel,  and 
she  might  have  altered  her  course,  and  still  been  on  equal  terms 
with  the  other.  But,  in  this  case,  the  brig  was  not  close-hauled ; 
she  was  two  points  free,  and  it  was  therefore  incumbent  on  her  to 
give  way.     It  is  in  evidence,  that  the  captain  of  the  brig  saw  the 
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Hornet  half  an  hour  before  the  collision ;  and  he  had  it  in  his 
power  either  to  keep  off,  or  haul  his  wind,  and  afterwards  to  re- 
gain the  line  on  which  he  was  previously  sailing.  In  fact,  the 
brig  luffed  and  wore  round  after  the  accident,  and  it  is  therefore 
justly  inferrible,  that  there  was  room  enough  for  her  to  have  done 
so  before.  As  she  was  heading  toward  Lighthouse  Channel,  and 
•was  up  to  windward,  she  might  have  adopted  either  of  the  above 
measures,  without  any  more  detention  than  would  be  caused  by  a 
short  deviation,  while  the  schooner  being  as  close  to  the  wind  as 
she  could  go,  heading  for  a  narrow  passage  near  the  Graves,  any 
deviation  by  her  would  have  been  a  loss  of  ground  to  leeward.  It 
was  therefore  incumbent  upon  the  brig  to  adopt  some  one  of  these 
measures,  and  so  avoid  the  schooner. 

Another  fact  shows  negligence  on  the  part  of  the  brig.  It  ap- 
pears that  the  captain  saw  the  schooner  half  an  hour  before  the 
collision,  and  that  although  he  saw  that  the  two  vessels  were  upon 
converging  courses,  he  says  he  paid  no  attention  to  her,  from  that 
time,  till  the  collision  was  imminent.  This  was  negligence  on  the 
part  of  the  brig.  Every  vessel  is  bound  to  keep  watch  of  all 
vessels  in  her  vicinity,  and  to  observe  their  motions  and  courses. 

In  addition  to  this,  the  man  at  the  wheel  of  the  brig  testified 
that  he  heard  the  hail  from  the  schooner,  before  the  collision,  but 
took  no  measures  to  alter  the  course  he  was  steering ;  and  he  gave, 
as  his  reason  for  not  doing  so,  that  he  had  no  order  from  the  cap- 
tain to  that  effect,  and  would  not  do  so  till  he  had.  This  cannot 
be  justified ;  having  it  in  his  power  to  avoid  the  collision  when  it 
was  imminent,  it  was  his  duty  to  do  so,  without  waiting  for  orders 
from  the  captain,  when  life  and  property  were  hazarded  by  his 
delay.     For  these  reasons,  I  think  the  brig  was  to  blame. 

The  question  then  arises :  Was  the  Hornet  in  fault  also,  because 
she  did  not  keep  away,  when  hailed  from  the  brig  ?  I  do  not  think 
she  was.  If  she  were  to  be  adjudged  in  fault,  because  she  perse- 
vered in  holding  her  course,  then  the  rule  requiring  a  vessel  with 
the  wind  free  to  give  way  to  one  close-hauled,  would  be  practically 
abrogated.  The  rule  authorizes  and  requires  the  vessel  by  the 
wind  to  hold  her  course,  under  the  confident  belief  that  the  other 
will  give  way.  I  think  the  brig  was  alone  to  blame  in  this  colli- 
sion, and  therefore  a  decree  must  be  entered  for  the  libellants, 
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with  costs,  and  an  assessor  appointed,  to  ascertain  the  damages, 
unless  the  parties  can  agree  on  the  amount  thereof. 

CharU%  P.  Curtu^  Jr.^  for  the  libellants. 

F.  C.  Lcting^  for  the  respondents. 


This  case  was  affirmed,  upon  appeal  to  the  Circuit  Court.  See  S.  C,  2  Cur- 
tis, C.  C.  363.  Upon  appeal  to  the  Supreme  Court,  the  judges  were  equallj 
divided. 


December^  1854, 

Thbs  Missouri's  Cargo. 

A.  T.  LEACH  ET  AL.  LIBELLAITTS ;  SUN  VUTUAL  IKS.  CO.,  OF  NEW  YORK,  CLAIMANTS. 

A.  Tessol  had  bMA  aaved  from  going  to  pieces  on  the  rooks,  with  the  aid  of  the  mastBr 
and  crew  of  another  vessel,  and  was  sabseqaenUj  stranded.  While  the  properly  on 
board  was  in  the  process  of  transportation  to  the  other  vessel,  with  their  aid,  and  wss 
still  in  danger,  the  masters  of  the  two  vessels  engaged  in  a  fraadnlent  conspiracy  to 
appropriate  to  their  own  nse  a  portion  of  the  property  saved.  Part  was  afterwards 
remitted  to  the  owners.  The  master  of  the  salving  vessel  brought  a  part  to  a  home 
port^  and  concealed  it.  It  was  subsequently  discovered  by  other  persons,  and  seised 
on  a  libel,  in  bebalf  of  the  owners  and  crew  of  the  salving  vessel,  for  salvage :  EM, 
that  the  fraudnlent  conduct  of  the  master  did  not  defeat  their  claim;  that  Uiej  were 
entitled  to  salvage,  both  on  the  property  concealed,  and  on  that  remitted,  and  had  a 
lien  on  the  former  for  the  salvage  due  on  both. 

This  was  a  libel  in  behalf  of  the  owners  and  crew  of  the  ship 
Sterling,  of  Salem,  Henry  0.  Pitman,  master,  for  salvage  on  a 
large  amount  of  specie,  and  some  other  property,  taken,  and 
i^lleged  to  have  been  saved,  from  the  barque  Missouri,  of  New 
York,  Samuel  N.  Dixey,  master,  when  wrecked  on  the  coast  of 
Sumatra.  The  master  and  first  and  second  mates  of  the  Sterling 
were  not  parties  to  the  libel. 

In  October,  1850,  the  Missouri  and  Sterling  were  lying  together 
in  Rigas  Bay,  waiting  to  take  in  cargoes  of  pepper ;  each  with  a 
large  amount,  (the  Missouri  about  $24,000,)  of  specie  on  board. 
In  the  afternoon  of  October  81st,  the  Missouri  got  under  way  to 
leave  the  bay,  but  was  taken  aback,  at  the  entrance  of  the  harbor. 
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by  a  head  -wind,  and  let  go  her  anchor.  The  next  morning  she 
was  riding  with  one  anchor,  very  near  a  high  rocky  bluff,  and  as 
the  libellants'  witnesses  testified,  with  a  heavy  sea  running,  and  a 
gale  blowing  on  shore.  Captain  Pitman  came  on  board  about 
10  A.  M.,  and  remained  a  half  hour,  or  an  hour,  and  then  left, 
after  making  an  arrangement  that  Dixey  should  hoist  a  signal,  in 
case  he  wished  to  get  under  way.  In  the  afternoon,  about  4  o'clock, 
the  Missouri  still  riding  with  one  anchor,  a  signal  was  hoisted, 
and  Pitman,  with  four  men,  came  to  the  Missouri.  Just  before 
he  reached  her,  the  cable  parted ;  another  anchor  was  let  go,  but 
the  cable  of  that  also  parted.  Pitman  and  his  men  assisted  in 
making  sail  on  the  vessel.  She  weathered  the  point,  and  came 
» into  a  bight  between  two  rocky  bluffs,  with  a  sandy  beach  about  half 
a  mile  long,  the  wind  and  sea  setting  in  upon  the  beach.  They 
attempted  to  tack,  but,  owing  to  the  chains  under  foot,  she  missed 
stays.  The  kedge  wa^  thrown  out,  but  came  home,  and  she  went 
stem  on,  upon  the  beach. 

A  large  amount  of  specie  was  removed  to  the  Sterling  that 
night ;  and,  either  the  night  of  the  wreck,  as  the  claimants  con- 
tended, or  the  next  morning,  as  the  libellants  admitted,  while  the 
alleged  salvors,  or  some  of  them,  were  still  engaged  in  saving 
articles  from  the  wreck.  Pitman  and  Dixey  agreed  to  appropriate 
about  two-thirds  of  the  specie  to  their  own  use,  and  to  restore  about 
one-third  to  the  owners,  reporting  to  them  that  the  Malays  had 
stolen  the  remainder ;  part  of  which  the  libellants  contended  the 
Malays  did  actually  take. 

No  attempt  was  made  to  get  the  Missouri  off,  at  any  time.  The 
Sterling  proceeded  to  Analaboo,  where  Dixey  procured  another 
vessel,  which  he  manned  with  his  crew,  and  sailed  for  Penang, 
taking  with  him  part  of  the  specie,  and  part  he  left  on  board  the 
Sterling,  in  charge  of  Captain  Pitman.  After  their  separation, 
Dixey  remitted  to  his  owners,  in  New  York,  by  bills  of  exchange, 
the  sum  of  J7,855.18. 

Pitman  completed  his  cargo,  and  arrived  at  Holmes'  Hole  in 
the  winter  of  1861.  When  there,  he  went  on  shore  and  secretly 
buried  in  the  sand  a  large  amount  of  specie. 

Subsequently,  Pitman  and  Dixey  were  indicted  for  stealing 
and  plundering  from  the  Missouri,  on  the  coast  of  Sumatra. 
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Dixey  pleaded  guilty,  and  Pitman  was  tried  and  convicted,  at  the 
March  Term  of  this  court,  A.  D.  1852.  Before  this,  information 
having  been  obtained  in  regard  to  the  burial  of  the  money,  a  re- 
ward was  offered,  and  about  $7500  was  discovered  near  Holmes' 
Hole,  brought  to  Boston,  and  placed  in  the  custody  of  the  court 
Against  this  specie,  the  present  libel  was  filed.  On  the  trial  of 
the  present  case,  a  great  deal  of  evidence  was  introduced,  bearing 
upon  the  conduct  of  Pitman  and  Dixey,  in  regard  to  the  manage- 
ment of  the  vessel  and  the  disposition  of  the  specie,  the  danger 
incurred  from  the  Malays,  the  probability  that  any  of  the  specie 
fell  into  their  hands,  the  burial  of  the  money  at  Holmes'  Hole, 
the  expense  and  trouble  incurred  in  recovering  it,  and  other  mat- 
ters. This  evidence  it  is  not  necessary  to  give  in  detail.  The 
conclusions  of  fact,  reached  by  the  court,  appear  in  the  opinion. 

J2.  JST.  Daruij  Jr.,  for  the  libellants. 

This  argument  is  not  reported,  as  the  points  and  authorities 
will  be  found  sufficiently  referred  to  in  the  opinion  of  the  court. 

Rufus  Ohoate  ^  Geo.  S.  Hale^  for  the  claimants,  suggested 
that  there  were  circumstances  in  the  case,  which  gave  rise  to  the 
suspicion  that  the  Missouri  might  have  been  purposely  wrecked, 
and  as  to  this,  referred  to  the  authorities  cited  to  the  other  points. 

No  salvage  is  recoverable,  because  the  loss  was  occasioned  by 
the  negligence  of  Pitman,  agent  of  the  owners  of  the  Sterling. 
The  Duke  of  Manchester^  4  Notes  of  Cases,  875 ;  Shersht/  v.  Hib- 
leH,  5  Id.  470 ;  The  Neptune,  1  W.  Rob.  297.  The  negligence 
which  will  defeat  a  claim  for  salvage,  is  not  necessarily  gross 
negligence,  but  ordinary  negligence,  for  a  person  of  the  experi- 
ence and  occupation  of  the  alleged  salvors.  The  Cape  Packet^  3 
Id.  125  ;  The  Dygden^  1  Notes  of  Cases,  115. 

No  claim  for  salvage  can  be  entertained,  because  the  specie 
was  taken  from  the  Missouri  animo  furandu  No  title  to  pro- 
perty, or  right  to  compensation,  can  be  acquired  for  any  one  by 
a  violation  of  law.  Ex  dolo  malo  non  oritur  actio.  Jus  ex  tn- 
juria  non  oritur.  Non  debeo  melioris  conditionis  esse  quam  auctor 
meus^  a  quo  jus  in  me  transit.  Broom's  Legal  Maxims,  571.  An 
attachment,  effected  by  illegally  breaking  the  defendant's  door, 
is  invalid.     Ilsley  v.  Nichols^  12  Pick.  270.     A  common  carrier 
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has  no  lien  on  goods  unlawfully  put  into  his  hands  and  trans- 
ported.    Mobinson  y.  Bakery  5  Gush.  144. 

By  the  general  principles  of  salvage,  the  act  on  which  the  claim 
is  founded  must  be  lawful.  Talbot  y.  Seemanj  1  Cranch,  3, 28 ;  The 
Alerta,  9  Id.  369,  367 ;  The  Bee,  Ware,  332,  339 ;  The  Florence^ 
20  Eng.  Law  &  Eq.  R.  607,  616 ;  The  Bar^ooty  1  Id.  661 ;  The 

Dodge  Healy,  4  Wash.  C.  C.  651 ;  Rowe  y.  T^e  Brig  % ,  and 

Cargoy  1  Mason,  372,  379 ;  The  Adventure,  8  Cranch,  221,  227 ; 
The  FUeee,  3  W.  Rob.  279 ;  The  Blenden-Hall,  1  Dods.  414.  And 
see  Laws  of  Oleron,  Art.  25,  in  1  Pet.  Adm.,  App.  p.  xxxix. 

The  right  to  salvage  is  founded  on  enlarged  principles  of  public 
policy,  as  a  reward  to  noble  conduct.  It  is  designed  to  encourage 
honesty,  and  discourage  fraud.  The  Boston,  1  Sumn.  328,  339, 
341 ;  TaU>ot  v.  Seaman,  supra;  The  Emulous,  1  Sumn.  207, 210; 
The  Henry  Ewbanh,  Id.  400,  413.  But  where  the  act,  without 
which  there  is  no  salvage,  is  in  itself  a  gross  crime,  these  princi- 
ples forbid  a  reward. 

It  is  everywhere  admitted,  that  embezzlement,  or  gross  miscon- 
duct, forfeits  a  vested  claim  for  salvage,  as  against  the  guilty 
party.  What,  then,  is  the  ground  of  the  owners'  claim  to  salvage, 
independent  of  the  guilty  master  ?  Admitting  that  an  embezzle- 
ment by  him,  subsequent  to  the  vesting  of  a  salvage  claim  by 
meritorious  acts,  might  not  affect  their  right,  still,  when  the  act 
of  crime  is  inseparable  from  the  salvage  service,  and  the  disposi- 
tion made  of  the  property  saved  is  designed  to  carry  out  a  feloni- 
ous purpose,  the  nature  of  the  act  defeats  any  claim  for  salvage ; 
or,  to  speak  more  correctly,  no  claim  for  salvage  can  arise. 

Here  the  libel  alleges,  that  this  salvage  service  was  the  removal 
to  the  Sterling,  and  previous  acts  of  the  salvors.  But  this  re- 
moval was  larceny ;  it  was  a  felonious  trespass. 

What,  then,  is  the  foundation  of  the  owners'  claim  ?  The  early 
English  authorities  do  not  seem  inclined  to  favorit.  It  has  been 
said,  "  The  master  and  crew  are,  in  strict  language,  the  only  sal- 
vors ;"  that  "  in  former  times,  before  the  introduction  of  steam 
vessels,"  the  claim  of  owners  was  only  "  incidentally  "  entertained. 
Cases  where  the  ship  herself  rendered  considerable  service,  were 
considered  as  a  sort  of  exception.  Dr.  Lushington  says,  the  owners 
of  a  steam  vessel  '^  may  come  in  and  make  a  claim,  as  owners  of 
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the  vessel,  meidental  to  the  claim  of  th«  master  and  crew."  Tht 
Beulah^  2  Notes  of  Oases,  400 ;  The  San  Bernardo^  1  Rob.  178 ; 
The  Vine,  2  Hagg.  1 ;  The  Salaeia,  Id.  264 ;  The  Charlotte,  3 
W.  Rob.  72 ;  S.  C,  4  Notes  of  Cases,  281 ;  The  Two  friends, 
2  W.  Rob.  349.  Thus,  we  contend,  their  claim  is  recognized,  as 
derivative  and  incidental,  arising  from,  and  depending  on,  the 
master's  act. 

The  crew  may  stand  on  a  different  footing  from  the  owners. 
Thej  labor  with  their  hands;  they  incur  personal  hazard,  and 
their  claim  may  be  considered  as  original  and  independent,  and, 
therefore,  be  not  affected  by  a  fraud,  like  that  here  committed, 
while  that  of  the  owners  is  defeated  by  it. 

Here  it  has  been  held  by  Story,  J.,  that  the  master  has  an  im- 
plied authority  from  the  owners  to  save  property.  The  Natha- 
niel Hooper,  3  Sumn.  542,  579.  And  the  same  judge  says,  ^'  a 
salvage  crew  cannot,  by  any  shuffling,  or  management,  deprive  the 
owners  of  their  right  to  share  in  the  salvage.  They  muet  take  or 
lose  in  common  with  the  latter,**  The  Henry  Ewbank,  supra, 
419 ;  see  The  Robert,  3  Rob.  202 ;  and  in  The  Britain,  1  W. 
Rob.  40,  it  is  held,  that  the  master  may  bind  his  owners,  by  an 
agreement  to  do  salvage  service,  for  a  specified  sum.  Salvage 
service,  then,  is  in  the  course  of  his  employment,  and  the  owner 
is  responsible  for  acts  done  in  the  course  of  such  employment, 
though  wilful  and  malicious,  criminal  and  not  authorized.  The 
Revenge,  3  Wash.  C.  C.  262 ;  The  State  Rights,  Crabbe,  43 ; 
Die  Fire  Lamer,  5  Rob.  318. 

The  act,  whatever  it  is,  is  the  foundation  of  their  claim.  Qui 
sentit  commodum  sentire  debet  et  onus.  Adopting  the  act,  they 
adopt  its  consequences,  and  such  ratification  is  equivalent  to  a 
previous  authority.     Broom's  Leg.  Max.  553,  557,  679. 

Would  the  owners  have  a  claim  for  salvage,  if  Pitman  and  Dixey 
had  wilfully  cast  the  Missouri  away,  with  the  design,  which  it  is 
admitted  they  formed  and  attempted  to  carry  out  afterwards,  of 
appropriating  a  part  not  designated  to  themselves  ?  The  specie 
would  be  in  as  much  danger,  and  the  owners  as  innocent,  aa  now. 
But  it  would  be  an  outrage  on  every  principle  of  justice  and  sound 
policy,  to  permit  a  felon  to  recommend  himself  to  his  employers, 
and  afford  a  motive  to  them  to  protect  him  against  his  crime,  by 
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securing  a  large  reward  for  them,  by  that  crime,  and  to  enforce, 
by  the  aid  of  a  court  of  justice,  compensation  for  an  act  which  is 
part  of  a  scheme  in  defiance  of  all  justice. 

Oross  negligence  of  salvors,  pending  the  salvage,  forfeits  the 
owners'  claim  for  previous  meritorious  services.  The  Duke  of 
ManehesteTy  eupra.  Why  not  larceny  of  the  property  saved  ? 
In  the  cases  of  The  Morencej  and  TJie  Barefoot j  the  owners'  claim 
was  held  to  be  forfeited,  or  prevented,  by  the  alleged  acts  of  the 
master  and  crew,  if  proved. 

The  Mising  Sun^  cited  by  libellants,  was  purely  a  case  of  sub- 
sequent embezzlement,  L  e.,  subsequent  to  meritorious  acts,  by 
which,  it  may  perhaps  be  said,  the  claim  for  salvage  had  vested. 
It  does  not  appear,  as  matter  of  fact,  in  The  Boston^  or  The  Blair 
reau,  cited  by  the  libellants,  that  the  embezzlement  was  commilr 
ted  before  the  property  saved  reached  a  place  of  safety.  In  The 
BlaireaUy  it  was  held  immaterial,  whether  it  was  committed  before 
or  after  reaching  the  port  of  Baltimore,  as  to  the  question  then 
before  the  court ;  but  Judge  Marshall  said :  '^  The  fact  must  have 
occurred  before  he  parted  with  the  possession  acquired  by  the  act, 
on  the  merit  of  which  his  claim  for  salvage  is  founded." 

There  can  be  no  claim  for  salvage  on  the  money  remitted.  The 
felonious  taking  applied  to  the  whole  sum,  and  infected  the  whole 
transaction.  The  remitting  was  part  of  the  fraud,  designed  to 
assist  in  concealing  it ;  furthermore,  the  remedy  for  salvage  on 
that  is  only  by  a  libel  in  personam  against  the  owners,  to  whom 
it  has  been  delivered.  Hie  JElizabeth  ^  Jane^  Ware,  43 ;  The  Fair 
American,  1  Pet.  Adm.  87;  The  Nicolai  Heinrich,  22  Eng. 
Law  &  Eq.  R.  617. 

And  for  the  salvage,  if  any,  due  on  this,  there  is  no  lien  on  the 
rest.  When  this  specie  was  taken  out  by  the  claimants,  they 
entered  into  a  stipulation  to  pay  the  sum  decreed  by  the  court, 
as  salvage.  On  what  ?  Only  on  the  specie  for  which  they  stipu- 
lated. K  salvage  on  (l^^OOO  can  be  decreed  here,  when  $7500 
have  been  seized  on  the  libel,  the  stipulators  might  be  held  to  pay 
more  than  the  value  of  the  property  libelled,  which  can  never  be 
intended.  And  see  The  Ooster  JEemSy  cited  in  Hie  Two  Friendij 
1  Rob.  271,  284 ;  The  ProgreeSy  1  Edw.  210 ;  The  NoHh  Oaro- 
Knuy  15  Pet.  40 ;  Cutler  v.  Bae,  7  How.  729. 
18 
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There  is  no  right  to  salvage  on  the  specie  found  at  Holmes' 
Hole.  It  is  well  settled,  that  salvage  is  only  due  on  property  ac- 
tually saved,  however  meritorious  the  services  of  the  salvors.  The 
Dodge  Mealy ^  9upra  ;  The  Ranger,  3  Notes  of  Gases,  590.  And 
when  the  salvors,  having  performed  salvage  services,  ahandon  the 
property,  they  forfeit  their  claim.     The  India,  1  W.  Rob.  406. 

This  specie  was  abandoned, — ^not  restored  to  the  owners,  but 
abstracted  from  them,  and  concealed.  The  true  salvors  are  those 
who  dug  it  up  on  the  island.  It  was  recovered  solely  by  their 
exertions,  and  those  of  the  claimants,  without  any  assistance  from 
any  one  of  the  libeUants,  and  if  the  whole  matter  had  been  left 
to  them,  it  would  never  have  been  recovered. 

If  any  salvage  is  given  here,  it  must  be  small.  There  was  no 
deviation,  no  risk,  no  loss  of  time,  little  labor ;  and  a  large  deduc- 
tion mus^  be  made  for  the  expenses  incurred  by  the  claimants  in 
recovering  the  specie,  and  for  the  articles  not  restored. 

Sprague,  J.,  delivered  his  opinion,  in  substance,  as  follows : — 
There  is  no  doubt  that  the  Missouri  and  cargo  were  in  peril,  at 
the  time  referred  to,  and  in  a  condition  to  be  the  subjects  of  sal- 
vage service ;  and  that  the  libeUants  rendered  a  salvage  service, 
in  taking  from  the  vessel  a  large  quantity  of  specie,  a  great  part 
of  which  has  come  to  the  possession  of  the  claimants.  The  safety 
of  this  specie  is  owing  to  voluntary  exertions  of  the  seamen  of  the 
Sterling,  and  to  the  use  of  the  Sterling  herself.  But  the  claim- 
ants insist,  that  there  are  facts  here  which  defeat  this  claim ;  that 
there  was  a  fraudulent  conspiracy  by  the  masters  of  the  two  ves- 
sels to  embezzle  part,  at  least,  of  the  money.  It  is  not  denied 
that  there  was  a  conspiracy  and  actual  embezzlement ;  but  it  is 
contended  by  the  libeUants,  that  those  only  who  participated  in 
the  fraud  should  suffer  for  it,  and  that  the  innocent  should  not 
bear  the  penalty.  The  research  and  learning  of  the  counsel  have 
produced  no  case,  where  the  courts  have  gone  further  than  to  in- 
flict that  punishment  on  the  guilty ;  none  where  they  have  gone 
so  far  as  to  decide  that  others,  not  personally  implicated  in  the 
offence,  shall  forfeit  their  right.  Two  cases  are  reUed  upon :  Thi 
Florence,  and  The  Barefoot.  In  the  former,  there  was  no  miscon- 
duct, and  no  forfeiture.  In  the  latter,  the  vessel  having  been 
sunk  on  the  coast,  several  small  vessels  from  the  shore  interfered, 
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and  obstructed  the  owners  of  the  cargo,  in  their  endeavors  to  save 
it.  The  owners  of  these  vessels  did  not  assert  their  innocence, 
and  it  was  not  even  suggested  that  the  wrongful  interference  was 
without  their  assent. 

Sut  it  is  insisted  that  the  circumstances  of  this  case  go  beyond 
any  which  have  as  yet  been  reported,  on  the  ground  that  the  act 
here  performed,  on  which  the  libellants'  claim  was  founded,  was 
fraudulent  in  its  inception. 

It  is  urged  that  it  is  not  a  case  of  subsequent  embezzlement, 
but  of  a  fraudulent  conspiracy  in  the  beginning,  that  the  property 
should  be  originally  taken  for  a  fraudulent  purpose;  that,  as  Cap- 
tain Pitman  had  the  control  of  the  Sterling  and  her  crew,  and 
intended  by  his  acts  to  commit  a  fraud,  the  owners  and  crew,  as 
well  as  himself,  can  claim  only  through  a  fraud,  which  the  law 
does  not  allow.  And  this,  certainly,  deserves  consideration.  I 
think  it  clear,  and,  indeed,  it  is  not  distinctly  contended  otherwise, 
that  there  was  no  fraud,  or  misconduct,  previous  to  the  stranding. 
The  proof  is,  that  the  skill  and  labor  of  Pitman  and  his  men 
assisted  materially  in  saving  the  vessel  from  total  destruction. 
There  is  no  ground  to  presume  that  any  fraud  was  conceived,  until 
after  the'  vessel  was  wrecked  upon  the  beach.  But  the  salvage 
service  had  been  previously  commenced,  by  saving  the  vessel  and 
cargo  from  total  loss  upon  the  rocks.  With  respect  to  the  time 
of  the  conspiracy,  the  evideuQC  shows  that  after  the  stranding  of 
the  Missouri,  and  before  the  removal  of  the  specie,  while  it  was 
in  preparation  for  removal,  the  appropriation  of  it  to  their  own 
use  was  suggested  by  Dixey  to  Pitman ;  and  the  latter  testifies 
that  the  only  objection  he  made,  w'as  the  danger  of  discovery. 
I  am  satisfied,  that,  although  at  that  time  there  was  no  settled 
plan,  as  to  the  division  of  the  money,  yet  that  the  proposition  was 
so  far  entertained  that  Captain  Pitman  acceded  to  measures  de- 
signed to  conceal  the  r^al  quantity  of  specie,  and  to  a  misrepre- 
sentation of  the  quantity,  which  would  be  a  means  of  deceiving 
others.  I  cannot  but  consider  their  whole  conduct  as  intended, 
at  the  time,  to  place  themselves  in  a  position  to  take  advantage  of 
any  opportunity  to  appropriate  the  specie ;  and  that  Pitman  was 
willing  to  wait  and  see  if  it  could  be  done,  and,  if  so,  to  join  in 
the  crime.    I  think  his  intention  was  to  keep  the  course  of  pro- 
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ceeding  in  his  own  power ;  and  that  must  affect  his  conduct,  so  as 
to  give  it  the  character  of  a  fraudulent  transaction  on  his  part, 
from  the  time  of  the  first  suggestion  by  Dixey. 

Therefore,  so  far  as  the  facts  are  concerned,  I  find  that  before 
the  specie  was  fully  transferred,  and  while  it  was  in  process  of 
transportation,  there  was  a  fraudulent  conspiracy  designed  to  be 
carried  into  effect,  if  means  could  be  found  for  concealment,  and 
that  the  parties  did  subsequently  carry  it  into  effect. 

I  shall  now  consider  the  two  different  funds  to  which  this  claim 
relates. 

First,  as  to  the  sum  of  $9000,  which  it  is  said  the  parties  in- 
tended to  restore  to  the  owners.  That  was  taken  from  the  Ster- 
ling by  Dixey,  and  the  greater  part  of  it  transmitted  to  them. 
That  was  originally  saved,  avowedly,  for  the  owners,  and  came  to 
their  use ;  •but  it  is  insisted,  that  no  salvage  is  due  on  that,  be- 
cause it  was  contaminated  by  the  general  fraudulent  intent.  But 
shall  that  defeat  the  claim  of  the  crew  and  owner  ?  Why  should 
the  crew  be  deprived  of  their  reward  ?  It  is  said,  because  the 
master  entered  into  a  fraudulent  conspiracy.  But  it  is  not  pre- 
tended, that  they  participated  in  it.  What  is  their  condition  ? 
The  vessel  was  stranded.  They  went  on  board,  rescued  the  specie, 
transported  it  to  the  Sterling,  and  delivered  it  to  the  agent  of  the 
owners.     This  was  the  service  of  the  crew,  aided  by  the  vessel. 

A  claim  for  salvage  rests  on  two  grounds, — ^individual  justice  and 
public  policy.  Why  should  the  crew  be  deprived  of  it,  on  either 
ground?  Their  services  were  faithfully  rendered,  and  on  the 
'ground  of  private  justice,  their  claim  is  the  same  as  in  any  other 
case.  As  to  public  policy,  that  policy  generally  favors  the  pre- 
servation of  property.  It  is  for  the  interest  of  mankind  that  the 
fruits  of  human  labor  should  be  preserved.  It  is  the  policy,  too, 
of  every  country,  that  its  own  property  should  be  preserved.  Its 
preservation  is  beneficial,  into  whatever  hands  it  falls;  but  the 
original  owner  must  not  be  divested  of  more  than  that  policy  re- 
quires. The  books  state,  in  detail,  various  elements  to  be  taken 
into  consideration,  in  determining  the  amount  to  be  paid  to  those 
who  have  rendered  a  salvage  service,  but  I  have  nowhere  seen  a 
satisfactory  general  principle  laid  down.  I  think  the  true  prin- 
ciple of  the  salvage  reward  is,  to  give  a  sufficient  inducement  to 
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render  the  service  promptly,  perseveringly,  and  honestly.  And 
in  some  cases,  as  on  a  dangerous  coast,  to  offer  sufficient  induce- 
ments to  competent  persons  to  keep  themselves  in  a  state'of  pre- 
paration to  afford  relief,  and  to  be  watchful  in  the  discovery  of 
objects  requiring  it.  This  accords  both  with  public  policy  and 
the  true  interest  of  the  owners. 

It  must  be  remembered,  that  salvage  is  a  contingent  compensa- 
tion. And  the  law  should  afford  an  inducement  to  exertion,  where 
it  is  as  yet  unknown  whether  any  reward  will  be  secured.  With- 
out this,  there  will  be  nothing  but  motives  of  humanity  operating 
upon  the  mind. 

Sometimes  great  exertions  are  made,  and  great  hazard  and  loss 
incurred,  without  success,  and  public  policy  requires  that  such  a 
promise  of  reward  should  be  held  out,  in  case  of  success,  that  all 
those  in  a  situation  and  competent  to  render  relief,  shall  be  eager 
to  do  so,  from  the  mere  hope  of  gain ;  for  example,  that  the  sailor, 
who  alone  sees  from  the  mast-head  a  vessel  in  distress,  or  the 
master,  who  descries  her  at  a  distance,  with  a  telescope,  shall 
not  be  tempted  to  pass  her  by,  but  shall  )iave  a  prospect  of  pecu- 
niary advantage,  which  may  prompt  his  efforts. 

Why,  then,  deprive  the  seamen  of  their  reward,  because  another 
man  has  acted  with  an  improper  purpose  ?  If,  indeed,  his  fraud 
is  so  carried  out,  that  the  property  is  not  restored,  they  lose  that 
reward ;  but  that  is  because  their  efforts  are  not  ultimately  suc- 
cessful. 

There  is,  however,  a  technical  argument,  that  they  claim  through* 
the  master,  and  under  him.  But  salvage  service  is  voluntary. 
The  master  has  no  authority  to  compel  seamen  to  engage  in  it. 
I  do  not  mean  to  say  that  they  may  not  be  bound  to  act  under  his 
orders,  if  they  engage  in  the  service;  but  the  service  itself  is  vol- 
nntary. 

Further,  the  salvage  service  did  not  begin  with  the  removal  of 
specie.  It  began  when  they  went  on  board,  and  assisted  in  making 
sail  on  the  Missouri,  to  weather  the  point.  There  was  a  salvage 
service  in  thus  relieving  the  vessel  and  cargo  from  the  imminent 
peril  of  going  on  the  rocks,— continued  by  saving  the  cargo  and 
part  of  the  appurtenances  of  the  vessel. 

This  was,  imdoubtedly,  in  aid  of  the  Missouri's  crew,  but  that 
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is  unimportant.  Dixey  continued  to  be  master,  so  long  as  they 
remained  on  board  of  the  Missouri.  The  only  thing  that  can  be 
said  to  vary  this  from  other  cases,  is,  that  possession  continued  in 
Dixey,  until  they  got  on  board  the  Sterling.  Then  the  possession 
was  in  Pitman  and  his  crew ;  because  Pitman  was  in  command, 
and  Dixey  was  under  his  control.  If  Dixey  was  assigned,  as  it  is 
argued,  a  particular  part  of  the  cabin,  and  the  specie  placed  in 
his  charge,  still  I  do  not  think  that  changes  the  legal  or  equitable 
aspect  of  the  case. 

The  salvage  service  was  honestly  performed  by  the  crew,  and 
then  the  property  was  intrusted  by  them,  as  perhaps  they  were 
obliged  to  intrust  it,  since  they  could  not  control  it  on  board  of 
the  Sterling,  to  the  custody  of  Pitman. 

As  to  the  right  of  the  owners  of  the  Sterling,  it  is  argued  by 
the  claimants  that,  in  the  cases  where  salvage  was  allowed  to  the 
owner,  but  forfeited  by  the  guilty  party,  the  embezzlement  took 
place  after  the  property  had  reached  a  place  of  safety.  I  do  not 
find  that  question  raised  in  the  cases,  and  do  not  see  why  the  cases 
cited  by  the  libellants'  counsel  do  not  cover  this  point.  See  The 
Blaireau,  2  Cranch,  240 ;  The  Boston,  1  Sumn.  328 ;  The  Riving 
Suriy  Ware,  378.  In  all  these  cases,  the  embezzlement  was  while 
the  property  was  in  the  care  and  custody  of  the  salvors.  There 
is  no  difiFereijce  in  principle  between  embezzlement  before  and 
after  the  property  has  been  brought  to  a  place  of  safety,  and  while 
still  in  the  possession  and  control  of  the  salvors.  But  it  is  con- 
tended that  the  master  is  the  agent  of  the  owners,  and  that  they 
claim  through  his  fraud,  which  the  law  will  not  permit.  But  is  it 
so  ?  What  had  the  owners  to  do  with  the  fraud  ?  Nothing.  It 
was  not  authorized  by  them.  The  truth  is,  the  acts  of  Pitman 
were  as  well  a  fraud  on  the  owners  of  the  Sterling,  as  on  those  of 
the  Missouri,  and  intended  to  deprive  them  of  their  share  of  the 
salvage.  Why  should  the  owners  of  one  vessel  say  to  those  of  the 
other,  your  agent  conspired  with  my  agent  to  commit  a  fraud, 
and  you  shall  lose  by  it  for  my  benefit.  But  I  do  not  rest  the 
decision  on  this  alone.  There  is  no  real  distinction  between  this 
and  the  other  cases. 

It  is  said  that  the  "whole  claim  is  through  Pitman.  How  so? 
He  had  the  power  to  use  their  property,  but  it  does  not  set  up,  or 


MASSACHUSETTS,  1854.  271 

The  Missottri'j  Cargo. 

Banction,  his  frand,  for  them  to  claim  a  salvage  reward  for  such 
use.  There  was  an  original  service  by  the  owners,  as  much  as  by 
the  mariners.  Their  ship  was  used;  the  time  of  the  crew,  paid 
for  by  them,  and  their  provisions,  were  used.  The  whole  service 
Tras  co-ordinate.  The  men  could  not  act  without  the  ship,  nor 
the  ship  without  the  men.  The  right  to  salvage  accrues  from  the 
use  of  the  vessel. 

In  the  early  English  decisions,  the  courts  seem  reluctant  to 
acknowledge  the  rights  of  owners,  and  in  some  cases  have  magni- 
fied  the  claims  of  the  master,  at  their  expense,  attributing  to  him 
the  whole  merit  of  the  use  of  the  vessel,  without  considering 
whether  it  was  by  the  authority  or  assent  of  the  owners,  or  not; 
bat  the  true  view  is,  to  regard  him  as  being  permitted  by  the 
owners  to  use  their  property.  If  he  does  so,  and  loses  their  vessel^ 
it  is  their  loss,  and  he  is  not  called  upon  to  make  it  good.  The 
owners  consent  to,  and  authorize  the  salvage  of  the  property,  but 
not  that  he  should  secrete  or  embezzle  it.  That  is  not  his  agency, 
and  when  he  does  that,  it  is  without  their  sanction.  It  is  a  matter 
of  public  policy,  to  hold  out  to  them  an  inducement  to  permit  the 
master  to  use  their  vessel.  If  they  should  instruct  him  not  to 
save  property,  he  would  be  bound  by  their  orders.  And  they  will 
BO  instruct  him,  if  the  law  does  not  give  them,  not  only  a  full  in- 
demnity, but  an  additional  pecuniary  reward. 

Now  the  probability  of  the  reward  is  an  element  to  be  weighed,* 
as  well  as  the  amount ;  but  by  the  doctrine  now  contended  for,  in 
addition  to  the  ordinary  contingencies  of  salvage  service,  they  must 
ran  the  risk  of  the  master's  honesty. 

As  to  the  99000,  my  opinion  is,  that  the  owners  are  entitled  to 
salvage  on  that  amount,  or  on  so  much  of  it  as  was  restored. 

With  respect  to  the  portion  recovered,  at  Holmes'  Hole,  I  have 
had  more  difficulty.  That  did  not  come  to  the  owners'  use,  by  the 
mere  act  of  the  salvors.  It  was  concealed  on  board  of  the  Ster- 
ling ;  was  separated  from  the  rest,  with  the  knowledge  of  Pitman 
only ;  brought  to  Holmes'  Hole,  and  there  buried ;  and  has  come 
to  the  owners'  hands  by  other  means.  And  the  question  is,  whe^ 
ther  the  right  to  salvage  is  lost.  I  have  reflected  on  this,  and 
have  come  to  the  conclusion  that  it  is  not.  To  sustain  a  claim  for 
salvage,  the  property  must  be  saved,  the  salvors  must  contribute 
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to  its  safety,  and  the  property  must  come  to  the  owners'  use,  or 
within  their  reach.  Here,  the  property  was  saved  from  impend- 
ing peril,  and  has  come  to  the  use  of  the  owners.  To  be  sure, 
the  salvors  have  not  personally  delivered  it.  The  captain  has 
embezzled  it,  or  at  least  attempted  to  do  so,  and  endeavored  to 
deprive  them  of  it.  He  did  not  succeed ;  and  it  is  now  in  the 
hands  of  the  claimants.  The  merit  of  the  owners  and  seamen  is 
the  same,  as  if  no  fraud  had  been  attempted  by  the  master.  Had 
Pitman  succeeded  in  his  fraudulent  attempt,  no  salvage  would 
have  been  due ;  because  the  property  would  never  have  reached 
its  owners.  As  an  illustration,  suppose  a  ship,  with  treasure  on 
board,  is  sunk  on  the  other  side  of  the  globe,  and  a  vessel  is  fitted 
out,  proceeds  to  the  spot,  and  with  risk  and  labor  succeeds  in  ob- 
taining it,  and  then  puts  it  on  board  of  a  third  vessel,  to  be  brought 
home,  and  on  the  passage,  the  master  and  crew  of  the  latter  ves- 
sel attempt  to  embezzle  it,  but  unsuccessfully,  and  it  finally  comes 
to  the  hands  of  the  owners;  shall  the  original  salvors  be  deprived 
of  their  reward  ?  I  see  no  principle  of  justice,  or  policy,  which 
requires  it. 

I  think  the  libellants  are  entitled  to  salvage  on  the  $7500.  On 
the  question,  whether  there  is  a  lien  on  each  part  for  the  whole 
salvage,  I  have  no  doubt.  Where  the  whole  property  belongs  to 
the  same  person,  there  is  no  reason  for  saying  to  the  salvors,  if 
you  permit  any  portion  of  it  to  go  beyond  the* reach  of  process, 
you  shall  lose  your  lien  upon  the  residue,  for  the  salvage  on  such 
portion.  *   Such  a  rule  would  be  inconvenient  to  both  parties. 

It  is  for  the  interest  of  the  owners,  that  no  more  of  the  pro- 
perty should  be  withheld  from  them  than  is  necessary  for  the 
security  of  the  salvor. 

The  circumstance  that  a  portion  of  the  specie  wi^  separated 
from  the  rest,  and  remitted  to  the  owners  by  Dixey,  their  master, 
can  make  no  difference.  The  lien  for  salvage  in  no  degree  depends 
on  possession.  It  is  true,  that  Judge  Peters,  in  The  Fair  Ameri- 
can^ 1  Pet.  Adm.  94,  96;  and  after  him,  Judge  Woodbury,  {The 
Louisa^  2  Woodb.  &  M.  58,)  held  the  contrary ;  but  they  were 
under  a  mistake.  An  admiralty  lien  is  a  privilege,  a  jus  in  re, 
perfect  where  there  never  has  been  possession,  or  where  it  has 
been  lost  or  relinquished.     To  this  familiar  and  well-established 
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doctrine,  the  lien  for  freight  is  an  exception,  but  that  for  salvage 
is  not. 

In  determining  the  amount  of  salvage  to  be  awarded,  it  is  to  be 
borne  in  mind,  that  there  was  no  deviation,  or  detention,  of  the 
Sterling,  which  could  affect  her  insurance,  or  delay  her  voyage ; 
as  she  was  at  her  anchorage,  waiting  for  the  pepper  crop,  and  the 
services  of  the  crew  were  of  short  duration,  and  attended  with  no 
particular  hazard. 

The  amount  on  which  salvage  is  to  be  given  is  913>103.91.  It 
appears  that  all  but  six  of  the  crew  have  been  settled  with. 

I  award  to  the  owners  of  the  Sterling  $600 ;  to  each  of  her 
seamen,  who  was  on  board  the  Missouri  when  she  went  ashore,  , 
$88 ;  to  each  of  her  other  seamen  $53. 

It  appears  that  $18  was  paid  to  each  of  them  by  Captain  Dixey, 
at  Analaboo,  and  receipts  taken,  expressed  to  be  in  full  for  labor 
and  services.  It  is  contended,  that  this  is  a  bar  to  their  recovery. 
Upon  all  the  testimony,  I  do  not  think  it  can  be  so  treated.  But 
the  ^18  must  be  deducted  from  the  salvage  decreed  to  each  man. 

Decree  accordingly. 


December,  1864. 

The  Glamorgan. 

Where  a  Tessel  is  oondemsed  for  a  yiolation  of  a  Statute  of  the  United  States,  and  a 
moiety  of  the  proceeds  is  given  to  the  officers  and  crew  of  the  ship  of  war  which  made 
the  seizure,  saoh  moiety  is  not  to  be  paid  into  the  Treasury  of  the  United  States,  bat 
mast  be  distribated  by  the  ooart. 

Sprague,  J. — ^This  is  a  libel  of  information  against  the  brig 
Glamorgan  and  cargo,  alleging  a  violation  of  the  Statute  of  the 
20th  of  April,  1818,(a)  for  the  prevention  of  the  slave  trade,  and 
claiming  a  forfeiture. 

A  forfeiture  was  decreed  by  the  court,  and  the  proceeds  ordered 
to  be  paid,  one  half  to  the  United  States,  and  the  other  half  to 

(a)  3  U.  S.  Stats,  at  Large,  450. 
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the  officers  and  crew  of  the  United  States  armed  brig  Perry,  who 
had  seized  the  Glamorgan,  on  the  high  seas.  The  court  further 
ordered,  that  the  moiety  of  said  proceeds,  which  was  to  be  paid  to 
the  said  officers  and  crew,  should  be  deliyered  to  Benjamin  F. 
Hallett,  Esq.,  their  proctor,  to  be  by  him  distributed  among  them, 
according  to  law.  The  district  attorney  now  moves  the  court 
that  so  much  of  the  order  as  directs  a  moiety  to  be  delivered  to 
the  proctor  for  the  officers  and  crew,  be  rescinded,  and  that  the 
same  be  paid  into  the  Treasury  of  the  United  States.  It  is  under- 
stood that  this  motion  is  made  by  instructions  from  the  Secretary 
of  the  Navy,  and  that  the  view  taken  by  that  department  is,  that 
the  moiety  which  has  been  awarded,  ought  to  be  paid  into  the 
Treasury  of  the  United  States,  in  the  manner  in  which  prise- 
money  is  to  be  paid  in,  by  virtue  of  the  8th  section  of  the  Act  of 
March  8d,  1849,(a)  "  making  appropriation  for  the  Naval  Ser- 
vice," &c.  The  Statute  of  March  3d,  1819,(J)  in  addition  to  the 
acts  prohibiting  the  slave  trade,  provides  that,  in  cases  of  vessels 
seized  under  the  Slave  Acts,  by  an  armed  vessel  of  the  United 
States,  the  proceeds  shall  be  divided  equally  between  the  United 
States,  and  the  officers  and  men  who  shall  seize,  take  and  bring 
the  same  into  port  for  condemnation.  And  the  section  then  pro- 
ceeds to  say,  that  ^'  the  same  shall  be  distributed  in  like  manner 
as  is  provided  by  law  for  the  distribution  of  prizes  taken  from  an 
enemy." 

The  previous  Statute  of  April  29th,  1800,  (2  U.  S.  Stats,  at 
Large,  ch.  45,  sec.  6,)  prescribes  the  manner  in  which  the  "  prize 
money,  belonging  to  the  officers  and  men,  shall  be  distributed ;'' 
that  is,  it  determines  the  proportion  t.o  which  they  shall  severally 
be  entitled.  But  it  says  nothing,  as  to  the  custody  of  the  money 
previously  to  the  distribution,  or  the  person,  or  authority,  by 
which  the  distribution  shall  be  made ;  thus  leaving  the  proceeds  in 
the  registry  of  the  court,  until  paid  out,  by  order  of  court-  The 
8th  section  of  the  Act  of  1849,  before  referred  to,  provides  that 
all  prize-money  arising  from  captures  made  by  the  vessels  of  the 
United  States,  "  received  by  the  marshal,  who  shall  make  sale  of 
such  prizes,  shall,  within  sixty  days  after  such  sale,  deposit  the 

(a)  9  U.  S.  Stats,  at  Large,  378.  (b)  3  Id.  533. 
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net  proceeds  *****  into  the  Treasury  of  the  United  otates 
*  *  *  *  to  be  distributed,  as  now  provided  by  law." 

It  will  be  observed,  that  this  does  not  change  the  distribution, 
but  expressly  declares  that  it  shall  be  distributed,  as  now  provided 
by  law ;  that  is,  according  to  the  previous  statute.  But  it  changes 
the  custody  of  prize-money,  previously  to  distribution,  from  the 
registry  of  the  court,  to  the  Treasury  of  the  United  States.  And 
it  also  changes  the  officer  by  whom  the  distribution  is  to  be  made, 
substituting  the  Secretary  of  the  Navy  for  the  prize  agents. 

The  case  now  before  the  court  is  not  one  of  prize,  but  of  forfei- 
ture of  an  American  vessel,  for  the  violation  of  a  statute  of  the 
United  States. 

The  forfeiture  has  been  decreed  in  this  case,  not  upon  any  prize 
proceedings,  but  upon  a  libel  of  information  for  the  violation  of  a 
statute.  The  Statute  of  1818,  which  created  this  forfeiture,  pro- 
vides that  the  proceeds  shall  be  divided  between  the  United  States 
and  the  informer.  The  Statute  of  1819,  before  referred  to,  in 
case  a  forfeited  vessel  has  been  seized  by  an  armed  vessel  of  the 
United  States,  divides  the  proceeds  between  the  United  States 
and  the  officers  and  men  of  such  armed  vessel ;  and  then  provides 
for  the  distribution  among  such  officers  and  men,  by  declaring 
that  "  the  same  shall  be  distributed,  in  like  manner  as  is  provided 
by  law  for  the  distribution  of  prizes  taken  from  an  enemy." 

It  does  not  make  this  to  be  a  prize  proceeding,  or  in  any  man- 
ner change  its  character,  but  merely  adopts  the  rule  for  distribu^ 
tion  in  the  case  of  prizes,  as  the  rule  for  distribution  in  the  case* 
of  forfeiture ;  and  the  Statute  of  1849,  leaves  the  rule  of  distribu- 
tion, in  case  of  prize,  as  it  was  prior  to  the  Statute  of  1819. 

The  8th  section  of  the  Statute  of  1849,  is  confined  to  prize- 
money,  as  to  which  it  has  changed  the  place  of  deposit,  and  the 
officer  to  make  the  distribution ;  but  as  to  the  proceeds  of  forfei- 
tures for  the  violation  of  the  Statutes  of  the  United  States,  it  has 
not  changed  the  place  of  deposit,  nor  the  officer  to  make  the  dis- 
tribution, nor  the  rules  for  the  distribution. 

But  if  it  should  be  thought  that  the  Statute  of  1849  changes 
the  manner  of  distribution,  the  question  would  arise,  whether  the 
distribution  of  the  proceeds,  under  the  Statute  of  1819,  is  to  be 
governed  by  the  manner  existing  at  the  time  of  passing  that  act. 
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or  by  the  manner  provided  by  the  subsequent  act ;  the  Statute  of 
1819  says,  that  the  distribution  shalLbe  in  the  same  manner  as  is 
provided  by  law,  &c.,  not  as  shall  be  provided  by  law.  It,  by 
reference,  makes  the  preexisting  rule  to  be  the  rule  of  that  statute, 
and  it  may  well  be  doubted  whether  a  subsequent  repeal  or  altera- 
tion of  the  rule,  in  cases  of  prize,  can  affect  the  Statute  of  1819. 

It  seems  to  me,  that  there  is  no  error  in  the  order  heretofore 
passed  by  this  court. 

Motion  denied. 

B.  F.  ffdllettj  district  attorney,  in  support  of  the  motion. 

See  S.  C,  2  Gartis,  G.  G.  236. 


December,  1854. 

In  the  Matter  of  Boeleer. 

The  court  wiU  not  compel  the  attendance  of  an  interpreter,  or  expert,  who  has  neglected 

to  ohey  a  •ubpcena,  unless  in  case  of  necessity. 
Semble.    That  a  person  may  he  compelled  to  attend,  as  an  interpreter,  in  case  no  other 

can  be  obtained  to  perform  that  office. 

During  a  trial,  upon  an  indictment,  SaUett^  district  attorney, 
stated  to  the  court  that  he  had  several  witnesses  for  the  govern- 
ment, who  spoke  only  the  German  language ;  that  a  subpoena  had 
been  served  on  Mr.  Roelker,  as  an  interpreter,  but  he  had  ne- 
glected or  refused  to  attend ;  and  he  moved  for  a  capias  to  bring 
him  in. 

Sprague,  J.,  said,  that  a  similar  question  had  heretofore  arisen 
as  to  experts,  and  he  had  declined  to  issue  process  to  arrest,  in 
such  cases.  When  a  person  has  knowledge  of  any  fact  pertinent 
to  an  issue  to  be  tried,  he  may  be  compelled  to  attend,  as  a  wit- 
ness. In  this,  all  stand  upon  equal  ground.  But  to  compel  a 
person  to  attend,  merely  because  he  is  accomplished  in  a  particu- 
lar science,  art,  or  profession,  would  subject  the  same  individual 
to  be  called  upon,  in  every  cause  in  which  any  question  in  his  de- 
partment of  knowledge  is  to  be  solved.     Thus,  the  most  eminent 
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physician  might  be  compelled,  merely  for  the  ordinary  witness  fees, 
to  attend  from  the  remotest  part  of  the  district,  and  give  his  opi- 
nion in  every  trial  in  which  a  medical  question  should  arise.  This 
is  so  unreasonable,  that  nothing  but  necessity  can  justify  it.  The 
case  of  an  interpreter  is  analogous  to  that  of  an  expert.  It  is  not 
necessary  to  say  what  the  court  would  do,  if  it  appeared  that  no 
other  interpreter  could  be  obtained,  by  reasonable  eflfort.  Such  a 
case  is  not  made,  as  the  foundation  of  this  motion.  It  is  well 
known,  that  there  are  in  Boston  many  native  Germans,  and  others 
skilled  in  both  the  German  and  English  languages,  some  of  whom 
it  may  be  presumed  might,  without  di£Sculty,  be  induced  to  attend, 
for  an  adequate  compensation. 

Motion  denied. 


January  y  1855. 

The  Granite  State. 

A  lien  for  supplies  or  repairs,  upon  a  yessel  under  mortgage,  and  in  possession  of  the 
mortgagor,  is  valid,  and  will  be  enforced  after  the  possession  is  transferred  to  the 
mortgagee. 

And  this  is  tme,  notwithstanding  the  possession  may  have  been  given  to  the  mortgagee, 
by  a  decree  of  a  coort  of  admiralty,  in  a  sait  for  possession. 

This  was  a  suit  in  rem^  promoted  by  James  Reeder,  jr.,  of  Balti- 
more, for  repairs  and  materials  furnished  to  the  vessel  in  Baltimore, 
in  September  last.  Richard  F.  Loper,  of  Philadelphia,  intervened 
for  his  interest,  as  owner.  The  defence  was,  that  at  the  time  the 
supplies  were  furnished  the  vessel,  she  was  mortgaged  to  the 
claimant,  for  her  full  value;  and  that  after  the  supplies  were 
famished,  and  before  this  suit  was  brought,  the  vessel  had  been 
decreed  by  this  court  to  him,  upon  a  suit  in  reniy  for  possession, 
for  condition  broken. 

Sprague,  J. — ^A  sale  of  a  vessel  by  a  decree  in  rem^  in  admi- 
ralty, gives  a  perfect  title  to  the  purchaser,  and  the  holders  of 
liens  are  remitted  to  the  funds  in  the  registry,  which  are  substi- 
tuted for  the  vessel.     But  the  decree  relied  upon  was  not  for  a 
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sale  of  the  vessel.  It  only  gave  possession  to  the  mortgagee.  It 
did  not  even  pass  upon  the  general  title.  In  a  mere  suit  of  pos- 
session, holders  of  liens  are  not  required  to  come  in  and  defend ; 
nor  is  it  apparent  what  defence  to  the  transfer  of  possession  could 
be  made  by  them,  if  they  were  to  intervene.  The  decree,  there- 
fore, does  not  bar  the  libellant. 

It  is  contended,  that  the  claim  of  the  mortgagee,  being  prior  in 
time  to  that  of  the  libellant,  and  being  duly  recorded,  must  over- 
ride it.  But  this  is  not  a  contest  for  priority  between  holders  of 
liens.  The  mortgagee  holds  a  title  to  the  vessel,  and  is,  ordinarily, 
unless  by  his  own  agreement  to  the  contrary,  entitled  to  posses- 
sion. If  he  leaves  the  vessel  in  the  possession  and  control  of  the 
mortgagor,  the  necessary  repairs  and  supplies  being  for  the  benefit 
of  the  vessel,  may  be  for  the  benefit  of  the  mortgagee,  as  well  as 
of  the  mortgagor.  It  would,  moreover,  deprive  liens  founded  on 
the  necessities  of  vessels  abroad,  of  nearly  all  their  value,  if  they 
were  to  be  displaced  by  mortgage  titles. 

Decree  for  the  libellant,  $139.78,  and  costs. 

22.  H.  Dandy  Jr.j  for  the  libellant. 

L.  Sattonstally  for  the  respondent. 


It  has  since  been  decided  by  the  Supreme  Conrt,  in  T^A^/o^nJay,  17  How.  401, 
that  courts  of  admiralty  have  no  jurisdiction  over  questions  of  property,  be- 
tween the  mortgagor  and  mortgagee  of  a  vessel.  See  also,  Ship  Angdiqucj 
19  Id.  240. 

Before  these  cases,  this  jurisdiction  had  been  exercised  both  in  Massachusetts 
and  the  Eastern  District  of  Pennsylvania ;  but  the  cases  were  not  published. 
It  is  now  exercised  by  the  Court  of  Admiralty  in  England,  by  Stat.  3  &  4  Vict 
chap.  65. 
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Jawiary,  1856. 

Knight  v.  Parsons. 

Fishermen  on  mackerel  yoyages,  in  licensed  and  enrolled  yessels,  come  so  far  within 
the  general  mle  relating  to  hired  seamen,  as  to  be  entitled  to  be  cured  at  the  ship's 
expense. 

It  makes  no  difference,  as  to  the  application  of  this  rule,  that  an  account  was  kept  of  the 
eatchings  of  each  man,  who  was  to  be  paid  accordingly.  The  crew  are  still  to  be  con- 
sidered as  hired ;  and  are  not  mere  joint  adyentorers. 

In  this  case,  eridence  of  a  usage  that  the  crews  of  mackerelmen  hare  not  been  treated 
for  sickness  at  the  ship's  expense,  and  have  not  desired  to  be  so,  was  not  allowed  to 
ooonteryail  this  rule. 

This  was  a  suit  in  personamj  in  the  admiralty.  The  Ubellant 
was  a  fisherman  on  board  the  schooner  Avon,  of  Gloucester,  of 
which  the  respondent  was  skipper  and  part  owner.  The  Avon 
was  enrolled  and  licensed  for  the  mackerel  fishery,  and  was  en- 
gaged in  mackerel  fishing  in  the  Gulf  of  St.  Lawrence.  The 
shipping  contract  was  to  the  effect  that  the  owners  would  furnish 
the  provisions,  stores,  salt,  and  other  outfits,  and  that  the  cash 
proceeds  of  the  catchings  should  be  equally  divided,— one  half  to 
the  owners,  and  one  half  to  the  skipper  and  men.  The  contract 
did  not  state  how  the  crew  should  divide  among  themselves.  It 
appeared  that,  by  agreement  between  the  skipper  and  the  rest  of 
the  crew,  an  account  was  kept  of  what  each  man  caught,  and  they 
divided  according  to  their  actual  catchings.  The  libellant  was 
taken  ill  on  the  voyage,  went  ashore  and  consulted  a  physician, 
and  bought  medicine.  Afterwards,  being  more  ill,  he  desired  to 
leave  the  vessel  entirely,  and  he  was  set  ashore  at  a  port  on  Prince 
Edward's  Island.  When  leaving  the  vessel,  he  obtained  ten  dol* 
lars  of  the  skipper,  for  his  expenses  on  shore,  telling  the  skipper 
that  his  fish  would  be  sufficient  security.  He  remained  awhile  ill, 
on  the  island,  and  then  returned  to  Gloucester.  When  the  vessel 
arrived,  he  settled  his  voyage  with  the  owners,  taking  pay  for  half 
the  fish  he  had  caught  at  the  time  of  his  leaving  the  vessel,  and 
allowing  a  deduction  of  the  ten  dollars  borrowed,  and  of  the 
amount  paid  for  medical  advice  and  medicines.     He  made  no 
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objection  to  the  settlement,  and  gave  no  notice  of  any  claim  for 
compen^tion  for  his  expenses  after  he  left  the  vessel.  About 
three  months  after  the  settlement,  notice  of  the  claim  was  given 
by  his  proctor,  and  this  suit  was  commenced.  The  claim  was  for 
medicines,  board,  and  medical  advice,  while  at  Prince  Edward's 
Island,  and  for  the  expenses  of  his  return  to  Gloucester. 

A  large  number  of  witnesses  were  examined,  all  of  whom  testi- 
fied that,  by  a  long  established  usage  in  Gloucester,  mackerel  ves- 
sels do  not  carry  medicines,  on  the  ship's  account,  but  each  man 
furnishes  his  own,  and  the  uniform  rule  of  settlement,  to  which  no 
exception  had  ever  been  known  to  exist,  was,  that  each  man  should 
bear  the  expenses  of  medicines  and  medical  advice,  and  if  a  man 
left  the  vessel  from  sickness,  he  lost  the  rest  of  his  voyage,  and 
received  no  compensation  for  his  expenses  after  leaving  the  vessel. 

Sprague,  J. — This  case,  as  presented,  raises  three  questions : 
1st.  Do  fishermen  on  mackerel  voyages,  in  licensed  and  enrolled 
vessels,  so  far  come  within  the  general  rule  of  law  relating  to  hired 
seamen,  as  to  be  entitled  to  be  cured  at  the  ship's  expense  ?  2d. 
If  so,  does  the  usage  of  Gloucester  take  this  case  out  of  the  opera- 
tion of  the  general  rule  ?  3d.  Do  the  acts  of  the  libellant,  at  the 
time  of  leaving  the  vessel,  or  at  the  time  of  the  settlement,  amount 
to  a  remission  of  his  general  right  ? 

It  is  conceded  that  hired  seamen  are,  as  a  general  rule,  entitled 
to  be  treated  for  sickness,  at  the  ship's  expense,  and,  if  they  leave 
the  vessel  from  necessity,  or  for  the  common  benefit,  they  are 
entitled  to  the  reasonable  expenses  of  their  cure  and  return.  It 
is  conceded  that  this  rule  is  extended  to  whalemen,  who  receive  a 
lay,  or  share  of  the  oil  taken ;  but  it  is  contended  that  this  lay  is 
only  a  mode  of  fixing  compensation,  they  being  in  fact  but  hired 
seamen,  their  pay  being  graduated  by  the  success  of  the  voyage. 
But  I  can  see  no  difference,  in  principle,  between  the  whalemen 
and  the  mackerebnen.  As  whales  must  be  taken  by  united  efforts, 
separate  accounts  cannot  be  kept,  as  was  done  here,  and  as  is 
usually  done  in  mackerel  vessels ;  but  each  man  is  paid  according 
to  his  supposed  capacity  as  a  whaleman,  the  rates  of  lays  being 
graduated  accordingly.  In  this  voyage,  the  contract  with  the 
owners  does  not  require  that  the  crew  should  divide  according  to 
each  man's  catchings,'but  gives  the  skipper  and  the  crew  one  half, 
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and  leaves  them  to  divide  as  they  please,  and  it  is  optional  with 
them  all,  or  any  two  or  more  of  them,  to  "  heave  together,"  as  the 
phrase  is,  if  they  please.  The  owners,  in  the  one  species  of  fishery, 
as  well  as  the  other,  furnish  all  the  stores,  provisions,  and  outfits, 
and  the  crew  are  paid  according  to  the  success  of  the  enterprise. 
I  think  that,  under  this  contract,  the  crew  are  rather  to  be  deemed 
hired  seamen  than  partners  or  joint  contractors.  It  has  long  been 
decided  that,  in  the  whale  fisheries,  the  crew  have  no  specific  pro- 
perty in  the  oil,  but  only  a  right  to  the  proceeds  of  the  oil ;  and 
the  contract  in  this  case  seems  to  give  the  owners  the  right  to  sell 
the  fish,  and  the  crew  have  only  a  pecuniary  claim,  calculated 
upon  the  amount  of  fish  caught.(a) 

In  construing  the  recent  Act  of  Congress,  prohibiting  flogging 
in  "  vessels  of  commerce,**  it  has  been  decided  by  the  Circuit 
Court  for  this  circuit,  on  full  deliberation,  that  it  covered  vessels 
engaged  in  the  whale  fishery.(i)  One  ground  of  the  decision  was, 
that  all  the  power  Congress  has,  under  the  Constitution,  to  regu- 
late vessels,  is  derived  from  the  power  to  "regulate  commerce," 
and  it  is  under  this  clause  alone,  that  it  regulates  the  registry  and 
license  of  fishing  vessels,  the  payment  of  bounty  to  them,  and  the 
discipline  of  men  in  the  whale  and  cod  fisheries. 

As  to  the  usage,  the  evidence  is  strong  to  the  efiect  that  men  have 
not  been  treated  for  sickness,  and  have  not  desired  to  be  so  treated, 
at  the  ship's  expense,  in  mackerel  voyages  from  the  ports  of  Gape 
Ann.  But  I  should  be  slow  to  set  aside  a  wholesome  and  well 
established  rule  of  law,  in  favor  of  a  local  usage,  especially  when 
it  is  so  much  the  interest  of  the  influential  people  of  the  place  to 
create  such  a  usage,  and  those  against  whom  it  operates  are  ofteii 
ignorant  of  their  rights,  or  unable  to  vindicate  them. 

As  to  the  circumstances  of  this  case,  I  am  inclined  to  interpret 
the  acts  of  the  libellant,  as  those  of  a  man  who  was  ignorant  of 
his  rights.     I  am  equally  satisfled  that  the  master  and  owners  of 


(a)  Beater  v.  Rodman,  3  Pick.  435  j  Orozier  v.  Aitooodf  4  Id.  234 ;  BUhop  v. 
Shepherd,  23  Id.  492 ;  Reed  v.  Husaey,  Bl.  &  Howl.  625. 
(h)  United  Staies  ▼.  OuOer,  1  Curtis,  G.  C.  501 ;  Id.  512. 

19 


282  DISTRICT  COURT, 

The  Whiteker. 

« 

this  vessel  supposed  him  to  have  no  such  rights,  and  that  they 
acted  in  good  faith  throughout.(a) 

Decree  for  ?75,  with  costs. 

C.  G.  Thomas,  for  the  libellant. 

i2.  JST.  Dana,  Jr.,  for  the  respondents. 


February,  1855. 

The  Whitaker. 

It  ia  eMential  to  a  cUdm  for  salrage,  that  the  serWoes  shoald  contribnte  to  nltimate  saf^. 

A  contract  to  labor  for  the  relief  of  a  reflsel  in  peril,  at  an  agreed  oompensatioDy  to  be 
paid  at  all  events,  displaces  a  claim  for  salrage. 

An  agreement  for  a  specified  snm  is  binding  upon  the  salvor,  and  hi«  compensation, 
although  still  salvage,  is  limited  to  the  amount  agreed. 

Persons  assisting  sach  salvor  may  maintain  a  claim  for  a  salvage  compensation,  if  their 
right  to  payment  depends  upon  saccess. 

But  the  court  will  take  care  that  the  owner  of  the  property  shall,  in  such  case,  be  pro- 
tected against  the  contractor,  and  shall  not  be  forced  to  pay,  in  the  whole,  more  than 
the  amount  agreed. 

This  was  a  suit  in  rem,  against  the  brig  Whitaker,  to  recover  a 
salvage  compensation  for  services  rendered  to  said  brig.  It  was 
brought  after  the  decree  of  the  court  dismissing  the  libel  in  the 
case  of  The  Brig  Whitaker.  The  services  for  which  compensation 
was  sought,  were  the  same  as  set  forth  in  the  former  suit,  (ante, 
p.  229,)  and  the  libellants  were  the  same,  except  that  the  men 
who  labored  under  Otis,  now  sued  in  their  own  names.  The  re- 
spondents relied  mainly  upon  their  contract,  as  before,  and  set 
forth,  in  their  answer,  that  they  were,  and  always  had  been,  ready 

to  pay  the  sum  of  $900  to  Holbrook,  or  to  any  person  authorized 
by  him  to  receive  it. 

Sprague,  J.  held  that  the  vessel  was  in  a  condition  to  be  the 

subject  of  salvage  service.    The  men  who  labored  under  Holbrook, 

in  attempting  to  launch  the  vessel,  were  not  salvors,  inasmuch  as 


(a)  The  Atlantic,  Abbott,  R.  451. 
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the  services  by  them  rendered  had  no  tendency  to  relieve  her  from 
peril,  and  did  not  at  all  contribute  to  her  ultimate  safety ;  that 
the  men  who  succeeded  in  relieving  her  were  entitled  to  salvage 
compensation,  unless  the  nature  of  the  contract,  under  which  they 
labored  upon  her,  displaced  their  claim;  that  an  agreement  to 
relieve  a  vessel  in  peril,  for  an  agreed  compensation,  is  binding 
upon  the  salvors,  and  their  compensation,  although  still  salvage, 
is  limited  to  the  amount  agreed ;  that  persons  assisting  the  con- 
tractor may  sustain  a  claim  for  salvage,  but  the  court  will  take 
care  that  the  party  receiving  the  salvage  service  shall,  in  such 
case,  be  protected  against  the  contractor,  so  that  he  shall  not  be 
required  to  pay,  in  all,  more  than  the  amount  named  in  the  con- 
tract ;  and  that  when  the  contract  is  to  labor  upon  the  vessel,  for 
a  compensation  to  be  paid  at  all  events,  whether  the  vessel  be  re- 
lieved from  her  peril  or  not,  such  a  contract  displnces  a  claim  for 
salvage.  That,  in  this  case,  it  being  shown  that  the  men  who 
labored  under  Otis  were  hired  for  a  per-diem  compensation,  no 
decree  could  be  made  in  their  favor,  nor  could  any  decree  be  made 
in  favor  of  any  of  the  libellants,  unless  Holbrook  became  a  party 
to  the  suit,  or  the  respondents  were  in  some  way  relieved  from  his 
claim  upon  the  contract. 

Subsequently,  the  counsel  for  the  libellants  moved  for  leave  to 
amend,  by  making  Holbrook  a  party,  stating  that  he  was  autho- 
rized to  act  for  Holbrook.  Leave  being  granted,  a  decree  was 
rendered  in  favor  of  Holbrook  and  Otis,  for  the  J900,  without 
costs,  and  the  libel  dismissed,  as  to  all  the  rest  of  the  libellants. 

Seth  Webbj  Jr.y  for  the  libellants. 

John  0.  Dodgcy  for  the  claimants. 
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The  Robert  J.  Mercer. 

By  a  Btatnte  of  MaMachosetta,  a  pilot,  in  oertain  eaMS,  is  entitled  to  bis  fees,  aIthoii|;ii 

his  servicefl  are  reftieed. 
Bat  his  claim  for  fees,  upon  tender  of  serrices  on  his  part,  and  a  refusal  by  the  master 

to  accept  them,  creates  no  lien  on  the  yessel. 
The  pilot,  in  such  case,  has  only  a  personal  remedy. 

This  was  a  libel  in  rem^  to  enforce  a  lien  against  the  schooner 
Robert  J.  Mercer,  promoted  by  Ittal  Perry,  one  of  the  pilots  of 
Salem  harbor.  The  libel  alleged  that  the  vessel  was  of  more  than 
200  tons  burden,  bound  from  another  State,  that  the  libellant 
hailed  the  vessel,  outside  the  pilot's  line,  and  offered  to  pilot  her 
in,  and  that  his  offer  was  refused.  He  claimed  compensation, 
under  the  Revised  Statutes  of  Mass.  chap.  82,  sec.  12 :  "  Any 
master  of  a  vessel  ....  who  may  choose  to  pilot  his  own 
vessel  into  or  out  of  any  port,  shall  be  permitted  so  to  do;  but  he 
shall,  notwithstanding,  be  liable  to  pay  to  such  pilot  of  the  port 
as  shall  first  come  on  board  of  his  vessel,  the  full  pilotage,  accord- 
ing to  the  fees  specified  in  his  warrant.*' 

The  owners  of  the  vessel  appeared,  as  claimants,  and  resisted 
the  action,  on  the  ground  that  if  all  the  facts  alleged  by  the  libel 
were  proved,  (some  of  which  were  denied,)  they  gave  the  libellant 
no  lien  upon  the  vessel,  but  only  a  personal  claim  upon  the  master, 
or  at  most,  upon  the  master  and  owners. 

Sprague,  J. — By  the  general  maritime  law,  a  pilot  has  a  lien 
upon  a  vessel  for  services  actually  rendered.  But,  in  this  case, 
there  has  been  no  service  rendered  and  no  contract  for  service. 
It  is  merely  a  case  of  volunteered  services  tendered  and  refused, 
which  by  the  maritime  law,  creates  not  only  no  lien,  but  no  debt. 
The  lien,  if  it  exists,  must  be  sought  for  in  the  statute  of  Massa- 
chusetts. The  statute,  for  reasons  of  policy,  entitles  the  pilot  to 
the  same  fees  for  proffered  services  refused,  as  for  services  ren- 
dered. The  act  gives  no  lien  for  such  a  claim,  either  in  terms,  or 
by  necessary  implication ;  and  although  the  various  provisions  of 
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the  statute  have  been  frequently  before  the  Supreme  Court  of 
Massachusetts,  there  has  been  no  intimation  that  a  lien  was  created, 
nor  is  it  known  that  a  suit  to  enforce  such  a  lien  has  ever  been 
instituted.  In  Peroux  v.  Howard^  7  Peters,  841,  the  Supreme 
Court  say,  that  while  the  admiralty  will  enforce  a  maritime  lien 
created  by  a  State  law,  yet,  that  it  will  not  presume  or  intend 
that  the  local  law  has  created  such  a  lien,  where  the  intention  to 
do  so  is  not  adequately  expressed  by  the  legislature.  The  legisla- 
ture of  Massachusetts  have  given  liens  upon  vessels,  in  other 
cases,  by  express  terms  ;  but  have  nowhere  indicated  an  intention 
to  do  so  for  this  peculiar  claim. 

And  considering  its  nature  and  amount,  and  the  ability  of  the 
master,  in  general,  to  discharge  it,  there  seems  to  have  been  good 
reason  for  their  giving  only  a  personal  remedy,  and  not  subject- 
ing the  ship  owners  to  the  inconvenience  and  e;cpense  of  an  incum- 
brance upon  the  vessel,  to  be  enforced  by  arresting  her  on  admi- 
ralty process. 

Libel  dismissed  with  costs. 

J.  IT.  Prince^  for  the  libellant. 

22.  H.  Dana,  Jr.y  for  the  claimants. 


AprUj  1855. 

Sheffield  v.  Page. 
Sams  v.  Foster. 

Where  there  is  a  contraot,  in  writing,  purporting  on  its  faee  to  contain  the  whole  agree- 
ment relative  to  its  subject-matter,  parol  evidence  is  not  admissible^  to  prove  that  a 
part  of  the  entire  contract  was  omitted. 

But  where  the  written  contract  is  incomplete  on  its  faee,  and  tacitly  refers  to  parol  evi- 
dence, such  evidence  maj  be  admissible. 

And  where  a  mate  had  signed  shipping  articles,  for  a  voyage  from  San  Francisco  to  Cal- 
cutta, in  which  no  rate  of  wages  was  named,  parol  evidence  was  admitted,  to  show 
that  his  contract  was  for  a  voyage  from  San  Francisco  to  Boston,  ma  Calcutta,  for  a 
certain  rate  of  wages  per  month. 

The  mate  having  been  wrongfully  discharged  at  Calcutta,  and  not  being  able  to  obtain 
a  situation  as  mate,  came  to  Boston  before  the  mast ;  and  the  court  allowed  him  his 
expenses  and  wages,  till  he  reached  Boston,  without  deducting  what  he  earned  before 
tiie  mast. 
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A.  libel  was  brought  by  him  against  an  owner,  for  his  wages  to  Boston,  and  one  against 
the  master,  to  recover  damages  for  his  discharge ;  bat  it  not  appearing  that  the  mas- 
ter had  done  any  wrong  or  injary  to  the  mate,  in  discharging  him,  except  that  neces- 
sarily resulting  from  a  yiolation  of  the  contract ;  it  was  held,  that  he  coald  reeoTer 
in  one  snit  only,  and  might  recover  all  he  was  entitled  to,  on  aeconnt  of  sach  dischaige, 
against  the  owner,  and  the  libel  against  the  master  was  dismissed. 

These  two  cases  were  heard  together.  The  first  was  a  libel 
against  a  part-owner  of  the  ship  Uriel,  to  recover  wages,  as  first 
mate,  from  San  Francisco,  via  Calcutta,  to  Boston,  at  $50  per 
month,  from  June  20th,  1851,  to  April  26th,  1852 ;  the  second, 
a  libel  against  the  master  of  the  Uriel,  to  recoyer  damages,  for  a 
wrongful  discharge  of  the  libellant,  at  Calcutta. 

In  June,  1851,  the  libellant  shipped  in  the  Uriel,  at  San  Fran- 
cisco, as  first  mate,  for  a  voyage,  as  he  alleged,  from  San  Fran- 
cisco, via  Calcutta,  to  Boston ;  but,  as  the  respondents  contended, 
only  to  Calcutta. 

On  the  arrival  of  the  Uriel  at  Calcutta,  the  libellant  was  dis- 
charged by  the  master,  and  came  home  in  another  vessel,  before 
the  mast,  receiving  for  his  services,  in  such  other  vessel,  the  sum 
of  $60 ;  and  the  libel  against  the  owner,  was  brought  to  recover 
his  wages  to  the  time  of  his  arrival  at  Boston,  with  certain  ex- 
penses at  Calcutta.  The  respondents  alleged  that  the  libellant 
had  signed  shipping  articles,  for  a  voyage  to  Calcutta  only,  and 
objected  to  the  admission  of  parol  evidence  to  show  that  his  con- 
tract was  for  a  voyage  to  Boston.  A  copy  of  the  articles,  brought 
by  the  master  from  San  Francisco,  and  certified  by  the  deputy 
collector  of  that  port,  was  produced  by  them,  which  did  not  con- 
tain the  libellant's  name ;  but  another  copy  was  also  ofiered  in 
evidence,  subsequently  obtained  from  San  Francisco,  which  did 
contain  his  name.  Neither  copy  contained  any  statement  of  the 
rate  of  wages  to  be  paid  to  him. 

Sprague,  J. — Several  questions  arise  in  this  case.  1st.  Were 
any  articles  signed  by  the  libellant  ?  2d.  If  so,  for  what  voy- 
age ?  And  3d.  If  for  the  voyage  alleged  by  the  respondents, 
can  parol  evidence  be  admitted,  to  show  that  the  parties  contract- 
ed for  a  voyage  to  Boston,  via  Calcutta  ;  and  what  efiect  shall  be 
given  to  that  evidence  ?  On  the  whole,  I  think  there  is  satisfac- 
tory evidence,  that  the  articles  were  signed ;  and  I  think  the 
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articles  signed  were  for  a  voyage  to  Calcutta,  as  claimed  by  the 
.  respondents. 

Is  parol  evidence,  then,  admissible  to  show  a  contract  for  a 
voyage  to  Boston  ?  The  argument  urged  is,  that  the  articles  do 
not  contain  the  whole  contract,  and  are  not  inconsistent  with  evi- 
dence of  a  contract  to  continue  the  voyage  to  Boston,  after  arriv- 
ing at  Calcutta.  And  there*  is  certainly  plausibility  in  this  view. 
The  cases  upon  this  subject  are  so  numerous,  and  so  various,  that 
perhaps  it  is  not  easy  to  reconcile  all  of  them ;  yet  the  true  prin- 
ciple is  not  difficult  of  discovery. 

An  agreement,  distinct  from  that  contained  in  the  writing,  can, 
of  course,  be  proved  by  parol ;  but  nothing  can  be  introduced  to 
change  the  written  contract ;  and  if  the  whole  matter  is  one  con- 
tract, made  at  one  time,  parol  evidence,  that  a  part  was  omitted, 
is  not  admissible,  for  that  would  be  inconsistent  with,  and  would 
affect  the  writing. 

When  the  writing  purports  on  its  face,  to  contain  the  whole 
agreement,  relative  to  its  subject-matter,  to  add  anything  to  it,  is 
to  alter  and  vary  it.  Suppose  a  farmer  were  to  hire  a  laborer,  at 
a  specified  rate  of  wages,  for  six  months,  from  the  first  day  of 
April,  by  a  contract  in  writing  ;  could  the  laborer  prove  by  parol, 
that  the  agreement  was  for  twelve  months,  and  thus  get  the  higher 
rate  of  wages  during  the  winter  ?  Such  evidence  would  change 
the  contract,  as  it  appeared  in  the  writing,  and  would  make  it  less 
favorable  to  one  of  the  parties  than  the  written  agreement.  Now, 
the  case  before  us  is  substantially  the  same.  Wages  were  higher 
at  San  Francisco  than  at  Calcutta ;  and  to  permit  the  mate  to 
prove  a  contract  to  Boston,  would  make  the  owner  pay  a  higher 
rate  from  Calcutta,  and  would  thus  injuriously  vary  his  contract. 
So,  if  the  reverse  were  the  case,  the  mariner's  contract  would  be 
changed  to  his  injury,  by  parol  evidence  of  an  agreement  to  go 
farther,  at  the  lower  rate.  But,  in  this  case,  another  principle  is 
applicable.  Here  there  is  a  palpable  defect  in  the  written  con- 
tract. It  does  not  appear  to  contain  the  whole  agreement.  When 
the  written  contract  is  incomplete,  on  its  face,  and  tacitly  refers 
to  parol  evidence,  such  evidence  may  be  admitted.  By  the  ship- 
ping articles,  the  libellant  agrees  to  go,  as  first  mate,  to  Calcutta, 
but  no  wages  are  specified.     Does  that  mean  that  he  is  to  go  for 
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nothing  ?^  That  certainly  is  not  the  inference  to  be  drawn,  in 
case  of  mariner's  articles.  When  services  are  contracted  for,  and 
there  is  no  expectation  that  the  seaman  will  be  better  off,  at  the 
end  of  the  voyage,  it  is  not  to  be  inferred,  that  his  services  were 
to  be  gratuitous.  Compensation  was  to  be  made.  But  that  part 
of  the  agreement  which  determined  the  amount,  was  not  reduced 
to  writing,  and  may  be  proved  by  parol.  It  may  be  said,  that  by 
the  agreement,  as  proved,  the  mate  was  to  receive  $50  a  month, 
and,  therefore,  we  may  allow  that  amount,  until  the  vessel  arrived 
at  Calcutta,  without  admitting  parol  evidence  of  the  voyage  to 
Boston.  But  that  would  not  be  a  true  view  of  the  evidence.  The 
rate  of  wages  at  San  Francisco  was  more  than  $50  to  Calcutta, 
but  less  from  that  place  to  Boston.  And  a  part  of  the  compen- 
sation to  the  mate,  for  going  to  Calcutta,  was  the  promise  of  the 
same  rate  of  wages  to  Boston.  And  this  part  of  his  compensa- 
tion is  provable,  at  the  same  time,  and  by  the  same  evidence,  as 
the  other ;  both  being  embraced  in  one  contract.  Wages  to  Bos- 
ton were  an  essential  part  of  the  consideration ;  and  if  the  parol 
evidence  come  in  at  all,  it  must  come  in  to  show  the  exact  conside- 
ration. Such  evidence  being  then  admitted,  it  is  proved  very 
clearly,  that  the  contract  was,  as  is  alleged  by  tjie  libellant,  for 
a  voyage  from  San  Francisco,  via  Calcutta,  to  Boston. 

The  libel  is  sustained,  and  I  decree  wages  to  Boston,  with  the 
expenses  incurred  in  Calcutta,  and  interest  up  to  the  date  of  the 
decree.  I  shall  not  deduct  the  money  earned  by  the  libellant,  on 
his  return.  It  is  true,  a  mariner  discharged,  under  such  circum- 
stances, is  not  at  liberty  to  aggravate  the  damages  for  which  the 
owners  are  liable,  by  Incurring  unnecessary  expenses,  or  refusing 
to  earn  wages  on  his  homeward  passage,  when  proper  opportunity 
is  offered.  If  this  libellant  could  have  had  the  situation  of  mate 
in  a  vessel  home,  he  might  have  been  bound  to  accept  it ;  but  he 
was  under  no  obligation  to  serve  as  a  common  sailor,  and  the  owners 
had  no  claim  to  a  deduction,  by  reason  of  wages  so  earned.  In- 
deed, he  might  have  taken  a  cabin  passage,  at  their  expense. 
Allowing  him  wages,  and  his  expenses,  up  to  the  time  of  his  reach- 
ing Boston,  will  not  be  more  than  an  indemnity. 

The  libel  against  the  master,  depends  on  the  same  state  of  facts, 
and  rests  on  the  ground  that  a  wrong  has  been  committed,  for 
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-which  the  libellant  is  entitled  to  a  remedy  against  the  master,  but 
not  against  the  owners. 

The  question,  then,  comes  to  this :  Can  he  recover  anything 
against  the  master,  which  he  could  not  recover  against  the  owners  ? 
What  is  there  against  the  master  ?  Nothing  but  the  violation  of 
the  contract.  The  master  said  the  contract  was  at  an  epd,  and 
that  the  libellant  should  remain  at  Calcutta,  and  left  him  to  take 
the  consequences.  But  it  was  not  at  an  end;  and  being  a  con- 
tract with  the  owners,  made  through  their  agent,  they  are  liable 
for  all  the  damages  sustained  by  its  violation ;  and  there  is,  in  this 
case,  no  ground  for  any  additional  claim  against  the  master. 

I  shall  dismiss  this  libel,  therefore ;  and,  as  it  was  unnecessarily 
brought,  I  shall  decree  suflBcient  costs  to  the  respondent,  to  com- 
pensate for  the  trouble  of  filing  the  answer,  but  no  more. 

In  the  first  suit,  decree  for  the  libellant,  for  $606,  the  amount 
claimed,  and  costs.     In  the  second,  libel  dismissed,  with  $10  costs*  ^ 
to  the  respondent. 

B.  H.  Dana,  Jr.,  ^  Q-eo.  S.  Hale,  for  the  libellant. 

F.  JSr.  Allen,  for  the  respondent. 


This  decree  was  affirmed,  upon  appeal.  See  Page  y.  Sheffiddj  2  Curtis,  C.  C. 
377.  As  to  rate  of  wages  left  blank  in  shipping  articles,  and  supplied  by  parol, 
see  Wickham  v.  Blitjhty  Gilpin,  R.  453  j  The  Harvey^  2  Hagg.  79 ;  The  Prince 
George,  3  Id.  376  ;  The  Warrington,  Bl.  &  Howl.  335.  As  to  the  measure  of 
indemnity,  see  HutU  v.  CoUmm,  ante,  p.  215. 


May,  1855. 

Thb  Sam  Slick. 

When  a  new  yessel  sailed  from  Newbnryport  for  Boston,  and  was  very  soon,  by  stress 
of  weather  and  want  of  prorisions,  driven  into  Uie  harbor  of  Portsmonth,  and  on  the 
day  folluwing,  left  for  Boston :  Held,  that  the  lien  given  by  the  Massachusetts  Statute 
of  1848  *ohap.  290,  was  not  lost 

A  vessel  in  process  of  construction,  under  a  contract  between  a  merchant  and  thebuilder, 
does  not  usaally,  at  least  as  against  third  persons,  become  the  property  of  the  mer- 
chant, upon  his  making  the  first  payment 

A  charge  for  materials  being  made  against  the  builder  alone,  without  naming  the  ves- 
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sel,  does  not  constitute  a  waiver  of  the  lien.    Nor  is  it  conclnsire  evidence  of  an  in- 
tention to  rely  exclosively  upon  the  personal  responsibility  of  the  builder. 

Therb  were  two  libels  in  admiralty,  against  the  barque  Sam 
Slick,  for  materials  used  in  the  construction  of  that  vessel,  and 
furnished  by  the  libellants  to  the  builders,  Manson  &  Femald. 
The  libels  were  founded  upon  the  Statute  of  Massachusetts  of  1848, 
chap.  290,  which  is  as  follows : — 

"  Sect.  1.  Whenever  a  debt  is  contracted  for  labor  performed, 
or  materials  used,  in  the  construction  or  repair  of,  or  for  provi- 
sions and  stores  or  other  articles  furnished  for,  or  on  account  of, 
any  ship  or  vessel  within  this  Commonwealth,  such  debt  shall  be 
a  lien  upon  such  ship  or  vessel,  her  tackle,  apparel,  and  furniture, 
and  shall  be  preferred  to  all  other  liens  thereon,  except  mariner's 
wages. 

*'  Sect.  2.  When  the  ship  or  vessel  shall  depart  from  the  port 
at  which  she  was  when  such  debt  was  contracted,  to  some  other 
port  within  this  Commonwealth,  every  such  debt  shall  cease  to  be 
a  lien  at  the  expiration  of  twenty  days  after  the  day  of  such  de- 
parture ;  and  in  all  cases  such  lien  shall  cease,  immediately  after 
the  vessel  shall  have  arrived  in  any  port  out  of  this  Common- 
wealth ;  pravidedy  however ^  that  nothing  in  this  act  shall  alt^r,  or 
be  construed  to  alter,  or  in  any  way  affect,  the  lien  as  now  exist- 
ing on  foreign  ships  and  vessels." 

It  appeared,  by  the  agreed  statement  of  facts,  that  the  mate- 
rials in  question,  were  used  in  the  construction  of  the  barque  Sam 
Slick,  in  the  port  of  Newburyport ;  that  they  were  furnished  by 
the  libellants,  to  Manson  &  Fernald,  the  builders,  and  charged  to 
them  on  their  books,  the  libellants  knowing  that  they  were  to  go 
into  that  vessel,  and  supposing  that  they  had  a  lien  on  it  for  them ; 
and  that,  with  the  exception  of  a  partial  payment  on  one  of  the 
accoimts,  they  were  still  unpaid  for. 

It  also  appeared,  that  the  barque  was  built  under  a  contract  be- 
tween Manson  &  Femald  and  the  present  owner,  the  claimant  in 
this  suit,  Captain  Mayo,  which  contract  was  in  writing,  and  speci- 
fied particularly  the  manner  of  her  construction,  and  also  provided 
that,  at  a  certain  stage  of  the  work,  a  payment  of  $5000  was  to 
be  made  by  Captain  Mayo,  on  the  builders'  furnishing  satisfactory 
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security.  It  also  appeared  that  Captain  Mayo  paid  Manson  & 
Fernald,  according  to  the  contract;  but  the  libellants  did  not 
know,  at  the  time  of  furnishing  .the  materials,  that  there  was  such 
a  contract. 

The  vessel  was  completed  on  or  about  May  19th,  1854,  and 
sailed  from  Newburyport  for  Boston  on  the  20th,  it  being  the  in- 
tention of  the  master  to  proceed  directly  to  Boston ;  but  soon 
after  leaving  Newburyport,  and  on  the  same  day,  in  consequence 
of  head  winds,  and  approaching  dense  fog,  and  being  short  of 
provisions,  the  barque  was' obliged  to  put  back  for  a  harbor  and 
provisions  ;  and  the  port  of  Newburyport  not  being  of  easy  access 
for  so  large  a  vessel,  the  harbor  of  Portsmouth,  in  the  State  of 
New  Hampshire,  was  deemed  the  most  suitable  place  to  go  into, 
and  she  put  into  (and  anchored  in)  the  harbor  of  Portsmouth  the 
same  day ;  and  on  the  next  day,  after  taking  on  board  a  sufS- 
cient  supply  of  provisions,  she  sailed  for  the  port  of  Boston,  where 
she  arrived  on  the  following  day,  and  there  remained,  until  she 
was  libelled  in  these  suits.  On  the  23d  of  the  same  month. 

The  counsel  for  the  claimant  contended  that  the  libellants  had 
no  lien  upon  the  vessel,  because :  1st.  She  had  arrived  at  a  port 
out  of  this  Commonwealth,  before  she  was  libelled.  2d.  She  was 
built  under  a  contract  with  Manson  &  Fernald,  who  would  have 
a  lien  for  their  pay,  and  the  libellants,  being  sub-contractors,  could 
not  also  have  a  lien,  thus  subjecting  the  owner  to  a  double  lien ; 
and  on  this  point  he  cited.  The  Steamer  Uastem  Railroad,  1  Curtis, 
C.  C.  253.  3d.  The  libellants  charged  those  materials  to  Manson 
&  Fernald,  instead  of  the  barque  and  owners,  which  charge,  the 
counsel  contended,  was  a  waiver  of  the  lien.  He  also  claimed, 
under  the  second  point,  that  Captain  Mayo  became  the  owner  of 
the  vessel,  and  that  the  property  therein  passed  to  him,  upon  his 
making  the  first  payment  toward  her ;  and  to  maintain  this,  he 
cited  Woods  v.  Russell,  5  B.  &  Ad.  942 ;  and  Clark  v.  Spence,  4 
A.  k  E.  448. 

Spragub,  J.,  said  that  the  first  objection  raised  by  the  coun- 
sel for  the  claimant,  appeared  a  formidable  one.  Liens  of  this 
kind  did  not  exist  before  the  passage  of  the  statute,  and  the  libel- 
lants must  bring  themselves  withing  its  meaning.  The  vessel 
entered  the  harbor  of  Portsmouth,  before  she  was  libelled.     The 
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question  is,  whether  she  is  to  be  considered  as  having  arrived  at 
a  port  out  of  this  Commonwealth,  within  the  meaning  of  the  sta- 
tute.    The  counsel  for  the  libellants  had  cited  the  case  of  ffaneox 

• 

V.  Dunning^  6  Hill,  494,  in  which  it  was  held  by  the  court,  in  an 
opinion  delivered  by  Bronson,  J.,  that  after  a  lien  had  been  ac- 
quired, pursuant  to  the  New  York  statute,  it  was  not  lost,  although 
the  vessel  made  a  short  excursion,  beyond  the  bounds  of  the  State, 
for  the  mere  purpose  of  testing  her  machinery,  in  the  course  of 
which  she  landed,  and  made  fast  to  the  dock  at  Perth  Amboy,  in 
New  Jersey,  remained  there  about  two  hours,  and  immediately 
returned  to  her  former  berth  in  the  city  of  New  York.  The  New 
York  statute  is  not  in  precisely  the  same  words  with  ours,  the 
language  being,  "  such  lien  shall  cease  immediately  after  the  ves- 
sel shall  have  left  the  State  ;*'  but  the  decision  is  in  point.  In 
that  case,  the  court  held  that  the  excursion,  though  within  the 
letter,  did  not  come  within  the  meaning,  scope  and  puipose  of  the 
statute.  In  the  present  case,  the  libellants  had  no  reason  to  ex- 
pect that  the  lien  would  be  lost,  by  the  vessel's  starting  from  New- 
buryport.  Neither  party  could  have  anticipated  her  being  driven 
into  Portsmouth.  Such  an  entry  into  that  harbor  cannot  be 
considered  an  arrival,  within  the  meaning  of  the  legislature.  The 
policy  upon  which  the  law  may  be  supposed  to  have  been  founded, 
would  not  be  promoted  by  so  rigid  a  construction.  On  the  strength 
of  the  decision  in  New  York,  and  a  view  of  the  purposes  of  the 
Massachusetts  statute,  and  the  circumstances  of  this  case,  the 
court  do  not  think  that  the  lien  was  lost  by  the  vessel's  being 
driven  into  Portsmouth. 

The  second  objection  is,  that  the  claimant  became  the  owner  of 
the  vessel,  upon  making  the  first  payment,  and  that  the  builders 
had  a  lien  upon  her,  and  that  the  libellants,  being  sub-contrac- 
tors, could  not  also  have  a  lien. 

This  objection  cannot  prevail.  There  is  nothing  in  the  contract 
which  indicates  an  intention  that  this  vessel  should  become  the 
property  of  the  claimant,  before  she  should  have  been  completed 
and  delivered  to  him. 

By  the  terms  of  the  contract,  ^5000  were  to  be  paid,  at  a  cer- 
tain stage  of  the  work,  to  the  builders,  upon  their  furnishing 
security.     This  indicates  that  the  vessel  was  not  to  be  held  by 
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Mayo,  the  claimant,  as  his  own,  or  even  as  security.  The  con- 
tract also  provides  for  a  delivery  of  the  vessel  by  the  builders  to 
Mayo,  after  her  completion. 

It  is  not  true,  as  contended,  that  a  vessel  in  the  process  of  con- 
struction, under  a  contract  between  a  merchant  and  the  builder, 
becomes  as  against  third  persons,  the  property  of  the  merchant, 
upon  his  making  the  first  payment.  The  English  decisions  cited, 
use  the  guarded  language,  "as  between  the  parties  themselves." 
These  libellants  had  no  notice  of  any  contract,  or  of  any  owner- 
ship by  any  one,  except  that  of  the  builders.  She  was  built  by 
Manson  &  Fernald,  at  their  own  ship-yard,  in  their  own  name, 
and  to  all  the  world  they  appeared  to  be  the  owners.  And  so  far 
at  least  as  the  rights  of  the  libellants  are  concerned,  they  must 
be  deemed  to  have  been  so.  And  the  lien  of  the  libellants  would 
not,  therefore,  subject  her  to  a  double  lien.  This  case  difiers 
materially  from  that  cited  from  Curtis'  Reports.  That  was  a 
hbel  for  the  repair  of  an  old  vessel,  known  to  be  owned  by  parties 
other  than  the  contractors,  for  repairing.  I  have,  therefore,  no 
occasion  to  consider  whether  a  double  lien  might  be  sustained 
under  the  statute. 

The  third  ground  of  defence  is,  that  there  was  a  waiver  of  the 
lien,  and  the  fact  relied  upon  is,  that  the  materials  were  charged 
to  Manson  &  Fernald.  This  is  evidence,  but  not  conclusive  evi- 
dence, of  an  intention  not  to  rely  upon  the  vessel.  It  may  be 
explained  and  repelled,  and  I  think  is  so  here.  This  debt  was 
contracted  before  the  vessel  had  any  name.  The  charge  was 
made  as  a  mere  memorandum,  and  not  from  an  intention  to  rely 

■ 

upon  the  builders  alone.  The  agreed  statement  of  facts  declares 
that  the  libellants  believed  they  had  a  lien.  This  is  inconsistent 
with  an  intention,'  or  agreement,  to  waive  the  lien.  It  is  equiva- 
lent to  saying  that  they  intended  to  rely  upon  it. 

Decree  for  the  libellant. 

P.  W.  Chandler  ^  William  Rogers,  for  the  libellants. 

Charles  Mayo,  for  the  claimant. 


Contra :  S.  C,  2  CurtiB,  C.  C.  480. 
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United  States  v.  Twenty-six  Diamond  Rings. 

In  a  libel  of  infonnation  against  certain  goods,  under  the  68th  section  of  the  Reremie 
Collection  Act>  1799,  chap.  22,  it  is  necessary  for  the  goremment  to  prove  that  the 
goods  were  "  concealed  ]**  and  the  fact  that  the  goods  were  not  entered  upon  the  mani- 
festy  was  held  not  safl&cient  for  this  purpose.  The  concealment  which  subjects  goods 
to  forfeiture,  under  the  6Sth  section,  must  be  a  concealment  from  the  officers  of  the 
customs. 

The  penalty  of  the  24th  section  of  the  same  act,  does  not  apply  to  articles  imported  in  a 
foreign  yessel.  The  Tessol  must  be  owned  in  whole  or  in  part,  by  citizens  or  inhalri- 
tants  of  the  United  States,  to  make  the  penalty  attach.  A  certificate  of  reasonable 
cause  may  be  granted  for  doubts  of  the  law. 

This  was  a  libel  of  infonnation,  filed  by  the  United  States, 
against  certain  goods  brought  into  the  port  of  Boston,  in  the 
British  steamer  Africa,  and  contained  two  counts ;  the  first  framed 
upon  the  68th  section  of  the  Revenue  Collection  Act,  1799,  chap. 
22,  (1  U.  S.  Stats,  at  Large,  677,)  "  That  every  collector,  &c.,  shall 
have  full  power  and  authority  to  enter  any  ship  or  vessel  in  which 
they  shall  have  reason  to  suspect  any  goods,  wares  or  merchandize, 
subject  to  duty,  are  concealed,  and  therein  to  search  for,  seize  and 
secure  any  such  goods,  wares  or  merchandize ;  .  .  .  .  and  all  such 
goods,  wares  or  merchandize,  on  which  the  duties  shall  not  have 
been  paid,  or  secured  to  be  paid,  shall  be  forfeited. "  And  the  second, 
upon  the  24th  section  of  the  same  act :  "  That  if  any  goods,  wares 
and  merchandize  shall  be  imported  or  brought  into  the  United 
States,  in  any  ship  or  yessel  whatever,  belonging  in  the  whole  or  in 
part  to  a  citizen  or  citizens,  inhabitant  or  inhabitants  of  the  United 
States,  from  any  foreign  port  or  place,  without  having  a  manifest 
or  manifests  on  board,  ....  or  which  shall  not  be  included  or 
described  therein,  or  shall  not  agree  therewith,  in  every  such  case, 
the  master  or  other  person  having  the  charge  or  command  of  such 
ship  or  vessel,  shall  forfeit  and  pay  a  sum  of  money  equal  to  the 
value  of  such  goods  not  included  in  such  manifest  or  manifests, 
and  all  such  merchandize  not  included  in  the  manifest,  belonging 
or  consigned  to  the  master,  mate,  officers  or  crew  of  such  ship  or 
vessel,  shall  be  forfeited." 

B.  F.  HalUtt^  United  States  district  attorney,  for  the  libellant, 
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cited  United  States  v.  Certain  ffogsheads  of  Molasses^  1  Curtis, 
C.  C.  276. 

jF*.  S.  Parker^  for  claimant,  cited  United  States  v.  Three  Sun- 
dred  and  Fifty  Chests  of  Tea,  12  Wheat.  486. 

The  libellant's  witnesses  testified,  that  when  the  steamer  came 
to  her  moorings  in  Boston,  and  before  she  was  made  fast,  the 
master  notified  the  revenue  oflScers  that  there  had  been  a  robbery 
on  board,  and  that  no  passengers  were  to  land,  until  police  officers 
were  sent  for,  to  make  a  search.  No  notice  to  this  efiect,  how- 
ever, was  given  to  the  passengers,  though  they  were  stopped  from 
landing,  and  some  of  them  seemed  to  expect  a  search.  After  the 
steamer  was  made  fast,  and  before  any  passengers  or  baggage 
had  landed,  two  of  the  passengers,  named  Salmon  and  Blanck- 
ensee,  came  to  the  purser,  on  the  main  deck,  and  the  latter  openly 
handed  him  a  small  parcel,  which  was  afterwards  found  to  con- 
tain twenty-six  diamond  rings,  with  the  request  to  enter  it  on  the 
ship's  manifest.  This  was  done  in  the  presence  and  hearing  of  a 
revenue  officer,  who  stepped  up  to  the  parties,  told  them  it  was 
too  late,  and  seized  the  parcel.  It  was  further  admitted,  that 
Salmon  and  Blanckensee  had  also  four  large  cases  of  jewelry  on 
board,  which  were  on  the  manifest,  and  were  stowed  with  the 
cargo.  The  claimant  introduced,  as  a  witness,  C.  M.  Salmon, 
the  passenger  who  had  charge  of  the  rings,  who  testified  that  he 
left  England  in  the  Africa,  pursuant  to  a  written  agreement  with 
one  Isaac  Blanckensee,  jeweller,  of  London,  for  the  purpose  of 
establishing  the  latter's  son,  Julius  Blanckensee^  (his  fellow-pas- 
senger,) in  the  jewelry  business  at  Montreal ;  that  the  four  cases 
were  shipped  by  Isaac  Blanckensee's  agents  at  Liverpool,  before 
his  (Salmon's)  arrival  at  that  place,  and  that  the  twenty-six  dia- 
mond rings  arrived  afterwards,  late  on  the  night  before  sailing, 
and  the  agents  declined  to  put  them  on  the  ship's  manifest,  as  too 
late ;  that  he  took  them  on  board,  in  his  portmanteau ;  and  being 
on  his  first  absence  from  England,  and  a  stranger  to  the  usages 
of  foreign  custom-houses,  he  took  the  advice  of  certain  fellow- 
passengers,  whose  names  he  gave,  to  whom  he  showed  the  parcel, 
and  directed  it  in  the  saloon,  and  in  their  presence,  to  Hill, 
Sears  &  Co.,  Boston,  and  that  before  the  vessel's  arrival  at  the 
wharf,  he  gave  it  to  Julius  Blanckensee  to  hand  to  the  purser. 
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from  whom  the  purser  soon  after  received  it:  He  further  stated 
that  he  had  never  made  any  concealment  of  this  parcel,  and  that, 
with  all  his  goods,  it  was  destined  to  Montreal,  and  was  to  be  en- 
tered in  bond  at  Boston. 

Sprague,  J. — On  the  first  count  two  questions  arise.  1st.  Were 
the  rings,  in  point  of  fact,  concealed  ?  2d.  In  order  to  be  subject 
to  forfeiture,  should  they  not  he  found  concealed  ?  The  first  ques- 
tion only  need  now  be  considered. 

The  government  witnesses  testify  only  to  the  fact  of  the  seizure; 
that  they  went  on  board  the  steamer  directly  upon  her  arrival, 
and  soon  after  saw  Salmon,  a  passenger,  step  up  to  the  purser,  in 
company  with  a  young  man,  and  ask  the  purser  to  put  the  parcel 
on  the  manifest.  The  officer  then  interfered,  and  said  it  was  too 
late.  That  is  the  whole  evidence,  as  to  the  situation  of  the  rings, 
prior  to  the  seizure.  There  is  some  testimony  introduced  for  the 
purpose  of  showing  a  motive  for  the  delivery  on  the  passenger's 
part ;  to  wit,  that  the  master  told  the  officers  that  a  search  was  to 
be  made  for  stolen  goods,  and  that  the  passengers  were  to  be  de- 
tained, on  that  account.  But  no  proclamation  was  made,  nor  was 
anything  said  that  was  intended  for  the  passengers.  No  notice 
was  given  to  them  in  general,  much  less  to  Salmon  and  Blanck- 
ensee,  in  particular. 

The  government  testimony  fails  to  prove  the  concealment.  The 
only  fact  proved,  is  the  open  production  of  the  rings  to  the  purser. 
Where  they  had  been  before,  is  not  stated ;  and  no  officer  can  say 
that  they  had  not  been,  during  the  whole  passage,  on  the  captain's 
table. 

This  is  a  highly  penal  statute ;  the  government  must  prove  its 
case.  It  utterly  fails  to  do  so.  There  is  ground  for  suspicion ; 
but  all  the  circumstances  are  consistent  with  innocence. 

The  goods  were  not  on  the  manifest.  For  that  there  is  a  dis- 
tinct count.  It  may  be^  one  circumstance  tending  to  show  con- 
cealment under  the  first  count ;  but  it  >goes  very  little  way.  The 
district  attorney  relied  on  discrediting  the  testimony  of  Salmon; 
but  if  he  had  succeeded  in  discrediting  it,  the  government  still 
fails,  on  its  own  evidence.  But  I  must  say,  in  justice  to  Mr. 
Salmon,  that  his  whole  statement  appears  to  me  consistent  and 
credible. 
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Afl  to  the  second  coont,  I  tUnk  the  statute  perfectly  cleaor ;  that 
the  Teeeel  must  be  owned,  in  whole  or  in  part,  by  citizens  or  in* 
habitants  of  the  United  States.  It  is  soggested  that  the  word 
^belonging"  must  apply  to  "goods,"  and  not  to  "vessel."  In 
tliis  case,  both  the  goods  and  the  vessel  are  foreign.  But  there 
are  sound  reasons  for  applying  it  to  the  words  "  ship  or  vessel.** 
This  regulation  as  to  manifests  is  a  matter  of  municipal  law, 
vrhich  citizens  at^d  inhabitants  are  presumed  to  know.  But  foreign 
vessels,  which  come  within  our  jurisdiction,  cannot  be  expected  to 
know  that  a  particular  document  is  required  by  t>ur  laws ;  nor  is  it 
reasonable  that  property  on  board  should  be  forfeited  for  the  want 
of  such  a  docum^it. 

Libel  disnnssed. 

On  a  subsequent  day,  B,  JP.  SaXUtt^  district  attorney,  moved 
the  court  to  grant  a  certificate  (under  the  89th  section,)  that  there 
was  **  reasonable  cause  of  seizure,"  and  cited  7  Cranch,  389. 

F.  JS.  Parker  J  contra^  cited  16  Pet.  866 ;  Conkling's  Treatise,  81T. 

SPRAOtJB,  J. — ^This  is  a  balanced  question,  Bnd  I  have  not  been 
without  serious  doubts,  as  to  the  proper  decision  of  it.  The  true 
interpretation  of  the  words,  "reasonable  cause,"  (which  seem  to  be 
equivalent  to  "probable  cause,")  I  think  is  given  in  the  case  of  Wood 
V.  United  States^  16  Pet.  842 : — "  Beasonable  ground  of  presump- 
tion that  the  charge  is,  or  may  be,  well  founded ;"  and  that  this  was 
intended  to  qualify  the  less  guarded  interpretation  put  upon  the 
-words,  in  the  case  of  LocJce  v.  United  SttxteSj  7  Oranch,  889.  There 
is  no  law  that  makes  it  in  any  degree  culpable,  on  the  part  of  the 
owner  of  goods,  to  omit  entering  them  on  the  manifest ;  and  it 
would  seem  hard  to  allow  them  to  be  seized,  when  no  law  has  been 
violated.  But  it  seems  to  be  the  custom  of  masters  of  foreign  ships, 
(though  not  required  by  law,)  to  have  a  manifest  of  their  cargo. 
And  in  this  instance,  there  was  a  manifest,  purporting  to  contain 
a  schedule  of  goods  subject  to  duty.  This  would  be  no  ground  of 
suspicion  against  a  passenger,  without  some  evidence  that  he  was 
apprised  of  it.  In  this  case,  there  is  such  evidence.  He  had 
other  similar  goods  on  board,  which  were  actually  entered  upon 
the  manifest.  And  the  first  appearance  of  the  articles  in  ques- 
tion, was  their  presentation  to  the  purser,  with  a  request  by  the 
20 
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passenger,  that  they  should  be  entered  upon  the  manifest.    Th^e 
diamonds,  of  the  value  of  more  than  $1000,  might  be  carried  in 
the  hand,  and  were  kept  by  the  owner,  until  the  vessel  was  in  the 
dock,  and  then,  some  stir  being  made,  they  were  brought  forward. 
There  was  another  circumstance  somewhat  suspicious.     Accom- 
panying the  jewels,  was  a  bill  of  sale  thereof  to  the  passenger, 
Salmon,  himself,  indicating  that  he  was  the  owner ;  but  he  stated 
to  the  oflScer  that  the  goods  were  owned  by  a  third  person.     Al- 
though this  was  afterwards  explained,  the  discrepancy  was,  at  Uie 
time,  ground  of  suspicion.     It  was  under  these  circumstances  that 
the  officer  acted. 

And  if  a  prior  coneealmenty  at  any  time  during  the  passage,  was 
sufficient  ground  of  seizure,  the  officer  had  ^^  reasonable  cause." 
But  what  concealment  is  sufficient  ?  If  goods  were  concealed, 
and  the  vessel  should  never  come  into  port,  the  property  would 
not  be  forfeited ;  nor  if  a  passenger  coming  on  board  of  a  ship 
filled,  as  in  this  instance,  with  strangers,  secretes  his  jewels  for 
safety ;  nor  if  he  keeps  them  out  of  the  view  of  the  officers  of  the 
ship,  who  have  no  right  to  know  of  them.  I  have  no  doubt  that 
to  incur  a  forfeiture,  there  must  be  a  concealment  from  the  reve- 
nue officers  ;  and  there  can  be  no  concealment  from  them,  till  the 
vessel  is  within  their  jurisdiction.  If  there  had  been  a  previous 
concealment,  with  the  intent  of  defrauding  the  revenue,  and  the 
passenger  had  changed  his  purpose,  before  arriving  within  such 
jurisdiction,  it  would  not  have  been  a  concealment,  within  the 
meaning  of  this  statute,  but  an  act  preparatory  thereto.  In  this 
case,  soon  after  the  revenue  officer  came  on  board,  the  passenger, 
without  search,  openly  presented  the  diamonds.  There  was  very 
slight  ground  to  suspect  any  concealment  from  the  officer.  And 
if  he  knew  of  the  true  interpretation  of  the  law,  there  would  be 
no  reasonable  cause  of  seizure.  -  But  it  is  a  new  interpretation, 
and  the  officer  may  reasonably  have  been  mistaken.  United 
States  V.  Middle^  5  Cranch,  811.  I  grant  the  certificate  of  "rea- 
sonable cause  ;**  but  I  wish  this  decision  to  be  made  known ;  and 
if  a  second  seizure  be  made,  under  similar  circumstances,  I  shall 
not  feel  bound  to  grant  a  certificate. 
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United  States,  by  Indictment,  t;.  Bird. 

An  offence,  committed  within  the  United  States,  mnst  be  tried  in  the  State  and  judicial 

district,  within  which  it  was  committed. 
If  committed  withont  the  limits  of  the  United  States,  on  the  high  seas,  it  must  be  tried 

in  the  district  where  the  offender  is  apprehended,  or  into  which  he  may  be  first  bronghL 
By  being  brought  within  a  district,  is  meant,  brought  in  legal  custody,  and  not  merely 

being  conveyed  thither  by  the  ship  in  which  the  offender  first  arrives. 

This  indictment  alleged  an  offence  to  have  been  committed  on 
the  high  seas,  and  that  the  prisoner  was  first  brought  into  the 
District  of  Massachusetts.  Questions  of  jurisdiction  arose  upon 
the  evidence.  The  counsel  for  the  prisoner  contended,  that  the 
offence,  if  any,  was  committed  on  the  Mississippi  river,  and  within 
the  State  of  Louisiana ;  and  further,  that  if  committed  beyond 
the  limits  of  that  State,  the  prisoner  was  not  first  brought  into 
this  district. 

Sprague,  J.,  said,  that  if  an  offence  be  committed  within  the 
United  States,  it  must  be  tried  in  the  State  and  District  within 
which  it  was  committed.     Constitution,  Amendment  6. 

If  the  offence  be  committed  without  the  limits  of  the  United 
States,  on  the  high  seas,  or  in  a  foreign  port,  the  trial  must  be 
had  in  the  district  ^'  where  the  offender  is  apprehended,  or  into 
whichhe  maybe  first  brought."  Stat.  1790,  chap.  9,  sec.  8  ;(a)  Stat. 
1825,  chap.  65,  sec.  14.(6)  By  being  brought  within  a  district,  is 
not  meant  merely  being  conveyed  thither  by  the  ship  in  which  the 
offender  may  first  arrive ;  but  the  statute  contemplates  two  classes 
of  cases,  one  lA  which  the  offender  shall  have  been  apprehended 
without  the  limits  of  the  United  States,  and  brought,  in  custody, 
into  some  judicial  district ;  the  other,  in  which  he  shall  not  have 
been  so  apprehended  and  brought,  but  shall  have  been  first  taken 
into  legal  custody,  after  his  arrival  within  some  district  of  the 
United  States,  and  provides  in  what  district  each  of  these  classes 
shall  be  tried.  It  does  not  contemplate,  that  the  government  shafl 
— — ^ — — ■  IP . 

(a)  1  U.  S.  State,  at  Large,  113,  114.  (6)  4  Id.  IIS. 
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have  the  election,  in  which  of  two  districts  to  proceed  to  trial. 
It  is  tme,  that  in  United  States  v.  Thompsanj  1  Sumn.  168,  Judge 
Story  seems  to  think,  that  a  prisoner  might  be  tried  either  in  the 
district  where  he*  is  apprehended,  or  in  the  district  into  which  he 
was  first  brought.  But  the  objection  in  that  case  did  not  call  for 
any  carefnl  consideration  of  the  meaning  of  the  word,  ^^  brought," 
as  used  in  the  statute ;  nor  does  he  discuss  the  question,  whether 
tiie  accused,  having  come  in  his  own  ship,  satisfies  that  requisi- 
tion. In  that  case,  the  party  had  not  been  apprehended  abroad, 
and  the  decision  was  clearly  right,  as  the  first  arrest  was  in  the 
District  of  Massachusetts.  The  Statute  of  1819,  chap.  101,  sec. 
1,  (3  n.  S.  Stats,  at  Large,  532,)  for  the  supfM^ession  of  the  slaTe 
trade,  is  an  enOnple  of  a  case  in  which  an  offi^ider  may  be  ap- 
prehended without  the  limits  of  the  United  States,  and  sent  to  the 
United  States  for  trial.  £x  parte  BoUman  and  Shfiortwout,  i 
Oranch,  136. 

B.  F.  HaUetty  district  attcnmey,  for  the  United  States. 

J,  jET.  Prineej  for  the  prisoner. 


Miff  1865.  « 

WOPE   BT  AL.  V.  HeMBKWAT. 

Ji  a  olanse  in  fhipping  articles  is  anbigaovs,  or  aiuoeptible  of  two  ooDstmetiong,  one 
favorable  and  the  other  nnfiiTorable  to  the  seamen,  the  oonstmotion  farorable  to  the 
seamen  shaD  be  adopted,  it  not  being  Kheir  fault  that  the  owners  did  not  make  the 
artleles  elear. 

In  a  shipping  paper,  the  words,  "  voyage  from  Boston  to  Valparaiso  or  other  parts  of 
the  Paoifio  Ocean,  at  and  from  thence  home  direct^  or  Wa  ports  in  Sast  Indies  or 
Bnrope,"  do  not  describe  a  Toyage  with  suAoient  certainty  with?n  the  United  States 
Statates,  for  the  proteetion  of  seamen,  and  do  not  bind  the  seamen  to  eerrioe  after 
arrival  at  Valparaiso. 

If  seamen,  firom  an  honest  mistake  of  their  right  to  a  discharge,  peacofUly  refuse  labor, 
it  will  not  Jostlfy  their  ksprttOBinettt  on  shore. 

Spragub,  J. — This  is  a  libel  for  seamen's  wages  on  a  voyage 
from  Boston  to  Valparaiso  and  back.  That  the  services  were 
rendered  is  not  denied.  But  the  defendant  insists  that  deduction 
should  be  made  for  the  expenses  of  the  imprisonment  of  the  libel- 
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lants  at  Valparaiso.  The  libellants  contend  that  the  impriaono 
ment  was  unlawful,  and  they  present  three  distinct  grounds  oi 
iUegalitj. 

Ist.  That  by  the  express  agreement  made  at  the  time  they 
shipped,  they  were  to  be  discharged  at  Valparaiso. 

2d.  That  the  shipping  articles  do  not  describe  the  Yoyage  as 
required  by  the  laws  of  the  United  States,  and  the  master  had  no 
right  to  detain  them  after  arriving  at  Valparaiso. 

3d.  That  even  if  the  master  had  a  right  to  detain  them,  he  had 
no  right  to  imprison  them  on  shore,  in  a  foreign  country. 

1st.  What  was  the  contract,  when  these  men  shipped  at  Bos* 
ton?  Six  witnesses  swear  positively  that  the  contract  was,  that 
the  libellants  should  be  discharged  at  Valparaiso,  and  that  when 
the  shipping  articles  were  signed,  they  insisted  that  an  entry 
of  that  fact  should  be  made  upon  them,  and  that  the  shipping  masr 
ter  then  wrote  something  upon  the  articles,  which  be  said  would 
show  their  right  to  such  discharge.  Against  this  there  is  only  one 
witness,  the  shipping  master  himself,^  who  denies  that  there  was 
any  such  agreement. 

In  weighing  this  testimony,  it  is  to  be  considered  that  five  of  the^ 
witnesses  for  the  libellants  are  seamen,  having  an  interest  in  thi^ 
question,  and  swearing  for  each  other ;  and  their  testimony  is  to 
be  closely  scrutinized,  and  received  with  great  caution ;  but,  upon 
the  strictest  scrutiny,  they  have  testified  with  great  consistency, 
with  apparent  frankness,  and  more  than  ordinary  intelUgence  for 
men  of  their  class.  The  other  witness  for  the  libellants  was  % 
landlord,  with  whom  they  boarded  at  the  time  they  shipped.  He 
may  have  sympathy  for  the  libellants,  but  does  not  appear  to  have 
any  interest  to  bias  his  testimony. 

The  sole  witness  for  the  respondent  is  his  agent,  the  shipping 
master.  His  conduct  is  in  question,  and  his  explanation  of  an 
entry  made  by  him,  on  the  shipping  articles,  is  not  satisfactory* 
His  testimony  would  not  outweigh  that  of  the  landlord  alone« 
But,  beside  this,  there  are  two  circumstances  that  go  to  corrobo- 
rate the  testimony  of  the  libellants'  witnesses. 

The  first  is,  that,  after  having  fully  and  faithfully  performed 
their  duty,  until  the  arrival  of  the  ship  at  Valparaiso,  they  at 
once  confidently  claimed  their  discharge,  as  a  matter  of  right. 
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which  being  refused,  they  immediately  referred  to  the  shipping 
articles,  then  tin  poesession  of  the  master,  as  showing  their  right 
to  be  discharged.  These  articles  they  had  never  seen  after  thej 
were  signed,  and  yet  instantly  and  confidently  appealed  to  them, 
as  decisive  in  their  favor. 

The  other  circnmstance  is  the  unusual  entry  which  is  found 
on  the  articles,  upon  their  production. 

These  articles  were  prepared  by  the  shipping  master  for  the 
officers  and  the  rest  of  the  crew,  as  well  as  for  the  libellants. 

In  the  usual  column,  against  the  names  of  the  seamen,  were 
the  figures  14,  as  their  monthly  wages,  and  opposite  to  their 
names,  in  the  blank  space,  was  made  this  entry  :  '^  To  have  $15 
per  month,  if  he  performs  the  voyage  in  the  ship  and  returns  to 
Boston.*'  That  entry  is  a  part  of  the  written  contract.  It  con- 
tains a  condition,  '^if  he  shall  perform,"  &c. 

The  respondent  insists  that  the  contract  was  absolute.  If  so, 
why  was  this  condition  written  upon  the  articles  ?  The  entry  was 
made  by  the  respondent's  agent,  in  such  language  as  he  chose  to 
adopt.  It  was  made  for  the  purpose  of  satisfying  the  seamen  that 
they  would  be  .discharged  at  Valparaiso,  and  if  the  shipping  mas- 
ter did  not  intend  that  it  should  express  that  right,  it  was  a  fraud 
upon  them.  He  might  have  made  it  in  language  clear  and  ex- 
plicit. If  he  has  not  done  so,  but  left  it  ambiguous,  the  seamen 
are  not  to  be  prejudiced  by  such  ambiguity.  Upon  the  whole  evi- 
dence, it  is  satisfactorily  shown  that  the  seamen  were  entitled,  by 
contract,  to  their  discharge  at  Valparaiso. 

2d.  As  to  the  second  ground,  viz.,  the  insufficiency  of  the  arti- 
cles. The  description  of  the  voyage  is  as  follows.  "  From  Boston 
to  Valparaiso  or  other  parts  of  the  Pacific  Ocean,  at  and  from 
thence  home  direct,  or  via  ports  in  East  Indies  or  Europe." 

This  description  is  not  sufficiently  definite.  It  gives  to  the 
owner  and  master  of  the  vessel,  such  a  power  over  the  seamen,  as 
is  inconsistent  with  the  provisions  of  the  statutes  of  the  United 
States,  intended  for  their  protection ;  and,  for  that  reason,  the 
seamen  would  not  have  been  bound  by  the  articles  to  any  service 
after  arriving  at  Valparaiso.  On  both  these  grounds,  therefore, 
any  coercion  of  the  master  to  compel  the  performance  of  duty  at 
Valparaiso  was  illegal. 
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3d.  But  even  if  the  seamen  had  mistaken  their  right,  and  were 
bound  to  perform  duty,  the  master  had  no  right  to  send  them  to 
a  prison  on  shore,  and  especially  to  such  a  prison.  These  men 
merely  claimed  their  discharge,  and  refused  further  labor,  on  the 
ground  of  right.  They  did  so  peacefully  and  rospectfuUy;  there 
were  no  threats  or  intimations  of  force ;  if  it  was  necessary  to  re- 
strain or  imprison  them,  it  should  have  been  done  on  board  of  the 
vessel,  as  it  might  have  been,  without  danger,  and  where  they 
would  have  been  under  the  eye  of  their  own  officers.  In  such 
case,  the  law  does  not  allow  the  master  to  thrust  his  men  into  a 
foreign  jail,  and  there  expose  them  to  all  the  privations,  sufferings, 
and  hazards  of  disease.  Upon  all  these  grounds,  the  imprison- 
ment of  the  libellants  was  unlawful,  and  they  cannot  be  required 
to  pay  the  expense  of  such  imprisonment. 

Decree  for  the  libellants. 

After  the  decision  of  the  above  libel  for  wages,  six  suits  by  the 
libellants  against  the  master,  for  the  unlawful  imprisonment  were 
tried,  and  an  opinion  was  pronounced  by  the  court  in  favor  of  the 
libellants ;  and  the  defendant  having  stated  that  he  should  take  an 
appeal  therefrom,  the  libellants'  counsel  said  that,  as  to  one  of 
them,  he  would  ask  for  a  decree  of  only  f^SO^  because  his  client 
was  unable  further  to  litigate,  and  a  decree  for  that  amount  only 
was  rendered  for  that  libellant,  and  an  appeal  in  that  case  re- 
fused.    As  to  the  others,  the  appeal  was  allowed.(a) 

O.  G.  ThomaSy  for  the  libellants. 

William  DeAon,  for  the  respondents. 


(a)  The  decree  was  affirmed  upon  appeal.  See  Snotv  y,  Wope,  2  Curtis,  C.  G. 
301.  That  any  ambiguitj,  uncertainty  or  obscurity  in  the  articles,  is  construed 
most  favorably  to  the  seamen ;  see  The  Heinrich,  Grabbe,  231 ;  T?ie  HoghUm^  3 
Hag.  111.  As  to  imprisonment  of  seamen  in  foreign  gaols;  see  TM  Manfj 
Gilpin,  31 ;  Gardner  v.  Bibbins,  Bl  &  Howl.  361. 
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October^  1866. 

Paynb  V.  Allen. 

Where  a  Beaman,  in  a  wfaalmg  royage,  upon  his  cBflcfaarge  in  a  fbreign  port>  aignei  a 
writiBg,  aeknowledging  that  he  had  received  a  eertain  tarn,  in  fvU  of  his  ihare  of  Ika 
proceedfl  of  the  yojage,  and  relinqaisfaing  all  claims  against  the  owners,  muter  and 
officers :  Held,  That  the  relinqnishment  was  only  of  the  claim  for  which  he  had  receiTsd 
eompensation,  and  not  of  claims  for  personal  violence  committed  by  the  nsaster. 

If  Booh  reoeipt  be  ambignons,  the  ambiguity  is  not  to  ps^ndiee  the  seawan. 

Since  the  proriso  in  the  Statute  of  1850,  chap.  80,  sec  1,  (9  U.  8.  SUts.  at  Large,  516,) 
punishment  by  flogging  on  board  of  a  whale  ship  is  illegal. 

Inoompeteney  to  perform  the  dnUes  of  the  station  for  which  an  officer  or  swimsn  has 
shipped,  is  no  jnstifloation  for  the  iafliotioa  of  pinishmfinti 

SpkaguE)  J. — The  libellant  was  cooper,  and  the  respondent 
master,  of  a  whale  ship.  This  suit  is  brought  to  recover  damages 
for  personal  wrongs.  The  libel  sets  forth,  in  distinct  articles, 
several  acts  of  personal  violence,  and  in  another  article  alleges 
general  and  continued  ill-usage  during  the  voyage.  The  answer 
sets  up  a  written  release  of  the  libellant,  and  denies  some  of  the 
allegations  in  the  libel,  and  justifies  others,  as  the  infliction  of 
merited  punishment.  The  first  question  is  upon  the  sufficiency  of 
the  release.  The  voyage  commenced  in  May,  1852,  and  ended  by 
the  return  of  the  ship  in  February,  1855;  the  libellant  continued 
on  board,  as  cooper,  until  December,  1854,  when  he  was  discharged 
at  St.  Helena.  The  release  relied  upon  was  given  at  the  time  of 
that  discharge,  and  is  in  the  following  words : — 

St.  Helena,  December  22d,  1854. 
**  I,  John  Payne,  cooper  on  board  the  whaling  bark  ^Kathleen,' 
of  New  Bedford,  do  hereby  declare,  that  having  been  discharged 
by  mutual  consent  from  said  vessel,  at  this  port,  I  do  acknowledge 
to  have  received  of  Captain  Allen,  five  hundred  dollars,  (^00,)  as 
my  share  of  the  entire  voyage  thereof,  in  relinquishment  of  afl 
and  every  claim  against  the  said  vessel,  her  cargo,  captain,  owners, 
officers,  and  crew,  of  which  this  is  evidence. 

"John  Payne. 
"Witness, 

"Geo.  W.  Kemball,  U.  S.  Commercial  Agent." 
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It  is  to  be  observed,  that  the  receipt  declares  that  the  (500 
is  received  as  his  share  of  the  entire  voyage,  that  is,  as  his 
share  of  the  proceeds  of  the  voyage.  It  then  goes  on  to  say, 
that  it  is  in  relinquishment  of  all  and  every  claim  against  the 
vessel,  cargo,  owners,  captain,  officers  and  crew.  Claim  for 
what  ?  The  natural  answer  would  be,  for  that  for  which  he  had 
received  compensation,  that  is,  his  share.  The  relinquishment  is  to 
be  so  construed,  as  to  be  co-extensive  with  the  compensation,  if  it 
can  be,  without  violence  to  language.  Such  instruments,  between 
master  and  mariner,  are  usually  written  by  the  master,  or  by  some 
person  acting  for  him,  and  if  he  leaves  the  instrument  ambiguous^ 
such  ambiguity  is  not  to  prejudice  the  seaman.  It  does  not  appear 
from;  the  receipt,  that  any  compensation  was  received  for  personal 
violence  inflicted  by  the  master,  but  the  contrary  is  implied ;  it  is 
not,  therefore,  sufficient  to  preclude  the  libellant  from  maintain- 
ing an  action  for  such  violence.  The  parol  evidence  does  not 
strengthen  the  receipt,  nor  show  that  compensation  was  received 
for  anything,  except  the  services  of  the  libellant.  As  to  the  in- 
juries  inflicted,  the  first  was  the  flogging  ofi*  the  Western  Island^ 
when  about  three  months  out.  It  appears  that  the  boat  of  another 
ship  being  alongside,  in  the  evening,  the  libellant  and  one  other 
man  took  her  furtively  and  went  toward  the  shore,  but  were  dis- 
covered, pursued,  and  brought  back.  For  this  offence,  the  master 
caused  the  libellant  to  be  tied  up  in  the  rigging,  and  inflicted  upon 
him  twelve  blows  with  ratline  stuff*  over  the  back,  he  having  on 
one  or  two  woollen  shirts.  As  the  law  formerly  stoo<l|  when  flog- 
ging  was  allowed,  I  should  have  held  this  punishment  to  be  justi- 
fied by  the  offence ;  but  such  punishment  is  now  illegal,  and  can- 
not, therefore,  be  justified.  The  evidence  shows  that  similar  blows 
were  inflicted,  at  a  subsequent  time,  because  the  libellant  got 
asleep  at  the  mast  head,  while  there  on  duty  looking  out  for  whales^ 
One  would  think  that  the  danger  to  himself  would  be  a  sufficient 
security  against  his  indulging  voluntarily  in  such  a  practice ;  and 
that  it  could  be  the  result  only  of  physical  infirmity,  for  it  appears 
that  he  had  not  secured  himself  against  falling,  and  the  mate 
testifies  that  the  reason  of  flogging  him  was  the  danger  that  he 
would  fall  upon  and  injure  some  of  the  officers.  I  am  not  satisfied 
that  this  punishment  was  justifiable,  even  under  the  old  law ;  it 
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certainly  is  not,  since  the  present  statute.     Several  instances  of 
punishment  of  a  different  character,  at  various  times  during  the 
voyage,  had  been  proved ;  such  as  his  being  compelled  to  stand  on 
his  hands  and  feet,  with  his  head  to  leeward ;  kneeling  on  the  top 
of  the  house  with  his  head  in  the  funnel  of  the  galley ;  and  standing 
on  deck,  with  a  rope  about  his  neck.     The  degree  and  severity  of 
these  punishments  are  much  controverted ;  others  are  alleged,  about 
which  there  is  much  doubt  from  the  evidence.    The  justification  set 
up  is  mainly  disobedience  of  orders,  inattention,  negligence,  and 
incompetency  to  perform  the  duty  of  cooper,  for  which  he  shipped. 
There  is  evidence  tending  to  show  that  the  libellant  was  not  a 
good*  cooper,  and  did  not  perform  his  duty  well,  certainly  not  to 
the  satisfaction  of  the  captain.     And  it  is  insisted  by  the  respond- 
ent, that  this  arose  partly  from  inability.    I  do  not  think  it  neces- 
sary to  form  an  opinion  in  this  case,  whether  the  libellant  was 
competent  to  perform  the  duties  of  cooper  or  not,  because,  if  in- 
competent, that  would  be  no  justification  for  punishment.     The 
power  of  a  master  to  punish,  is  given  only  for  the  purposes  of  the 
voyage,  as  a  means  of  accomplishing  its  object,  by  preventing  the 
recurrence  of  those  offences  which  interfere  with,  or  may  defeat, 
the  successful  prosecution  of  the  enterprise.     If  a  man  is  unable 
to  perform  his  duty,  that  inability  is  in  no  degree  diminished  by 
the  infliction  of  personal  suffering ;  and  punishment  for  such  cause, 
therefore,  is  not  allowed.     If  the  libellant  shipped  for  a  station 
for  which  he  was  not  qualified,  it  may  have  been  done  ignorantly 
or  fraudulettly.     Never  having  been  to  sea  before,  he  may  have 
thought  himself  fitted  for  a  sea-life,  and  for  the  office  of  cooper  on 
board  of  a  ship,  although  experience  may  show  that  he  was  not;  or 
he  may  have  known  that  he  had  not  the  requisite  skill  for  the 
office  he  undertook  to  fill.     But  even  in  the  latter  case,  that  is,  a 
fraud  in  shipping  as  a  competent  cooper,  the  master  would  have 
no  right  to  punish  him  for  such  fraud.     Punishment  would  not 
cure  the  fraud,  diminish  the  inability,  or  in  any  manner  further 
the  objects  of  the  voyage ;  though  incompetency  might  be  a  ground 
for  reducing  compensation,  or  for  damages  for  the  violation  of  his 
contract,  but  not  for  the  infliction  of  corporal  suffering.    Whether, 
therefore,  the  incompetency  existed  or  not,  in  regard  to  which  I 
give  no  opinion,  it  would  be  no  justification  for  the  punishment 
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inflicted.  Some  negligence  and  inattention  is  shown,  but  I  do 
not  think  sufficient  to  justify  the  treatment  which  has  been  proved, 
and  the  libellant  is  entitled  to  damages. 

Decree  9125,  and  costs. 

We8tj  for  the  libellant. 

A.  Mackie  ^  A.  S.  CuBhrnan^  for  the  respondent. 


November,  1855. 

The  Lillie  Mills. 

By  the  general  maritline  law,  there  is  no  lien  upon  a  ressel  for  supplies  in  her  home 
port. 

The  lien  which  attaches  to  a  yessel  for  supplies  furnished  while  in  a  foreign  port,  con- 
tinues as  against  bona  fide  purchasers  and  attaching  creditors,  without  notice,  only 
until  the  furnisher  has  had  a  reasonable  opportunity  to  enforce  it. 

The  lien  does  not  necessarily  continue  until  the  yessel  has  returned  to  the  place  at  which 
the  supplies  were  furnished. 

This  was  a  suit  in  remy  for  supplies  furnished  for  the  brig  Lillie 
Mills,  in  March,  June,  and  October,  1853.  The  libel  was  filed 
October  12th,  1855. 

It  appeared  in  evidence,  that  the  brig  was  built  at  St.  Mary's, 
Florida,  in  1853,  was  registered  there,  and  that  port  continued  to 
be  her  home  port,  until  October,  1854,  when  she  was  registered  in 
Portland,  Maine.  A  large  portion  of  the  claim  was  for  articles 
furnished  while  the  vessel  was  building  at  St.  Mary's,  or  before  she 
left  her  home  port,  for  the  first  time.  And  as  to  all  this  portion 
of  the  claim,  the  respondent  contended  that  it  never  constituted 
a  lien  upon  the  vessel. 

It  further  appeared,  that  in  October,  1853,  the  vessel  was  in 
the  port  of  New  York,  the  residence  of  the  libellant,  who  then 
furnished  her  with  a  portion  of  the  supplies  now  sued  for.  Since 
these  supplies  were  furnished,  the  vessel  had  been  three  times  at 
St.  Mary's,  remaining  two  or  three  weeks  each  time ;  three  times 
in  the  port  of  Boston,— once  for  a  period  of  two  months,  and  onoe 
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for  a  period  of  twenty  days ;  and  three  times  in  Portland.  The 
libellant  had  notice  of  her  being  in  Boston,  at  the  several  times 
she  was  there.  The  respondent,  George  Baker,  had  purchased 
seven-sixteenth  parts,  and  the  respondents,  Yeaton  k  Hale,  fiVe- 
sixteenth  parts  of  said  brig.  These  purchases  took  place  about  a 
year  after  the  supplies  were  famished.  The  respondent,  Jos^h 
D.  Gobum,  a  sheriff,  held  the  remainder  of  the  said  brig,  under 
attachments  upon  mesne  process  issuing  out  of  the  State  courts 
of  Massachusetts,  in  favor  of  creditors. 

Upon  these  facts,  the  respondents  contended,  that  if  any  lien 
ever  existed  for  the  supplies  furnished  in  New  York,  it  had  been 
lost  as  against  bona  fide  purchasers  and  attaching  creditors. 

Spraoue,  J. — There  is  no  lien,  by  the  general  maritime  law, 
for  the  supplies  furnished  to  this  vessel  in  her  home  port.  It  is 
not  contended  that  there  is  any  by  the  statute  law  of  Florida. 

For  the  supplies  furnished  in  New  York,  the  libellant,  undoubt- 
edly, once  had  a  lien  upon  the  vessel.  The  question  is  :  Has  it 
been  waived  or  lost  by  lapse  of  time,  or  otherwise  ? 

If  there  had  been  no  transfer  or  attachment  of  the  property, 
I  should  hold  the  lien  was  not  lost.  When  the  rights  of  third 
persons  have  intervened,  the  lien  will  be  regarded  as  lost,  if  the 
person  in  whose  favor  it  existed  has  had  a  reasonable  opportunity 
to  enforce  it,  and  has  not  done  so.  This  is  the  well-settled  rule  of 
the  admiralty.  The  lien  for  supplies  has  its  origin  in  the  necessi- 
ties and  convenience  of  commerce  and  navigation.  It  is  for  the 
interest  of  navigation  and  commerce,  that  these  liens  should  exist, 
and  it  is  equally  so,  that  they  should  not  be  allowed  to  extend  un- 
necessarily, to  the  injury  of  innocent  third  persons.  In  this  case, 
there  can  be  no  doubt  the  libellant  has  had  ample  opportunity  to 
enforce  his  lien,  and  it  cannot  now  be  allowed  to  prevail  against 
the  rights  of  bona  fide  purchasers,  or  attaching  creditors. 

Whether,  if  there  had  been  no  attachment  of  the  four-sixteenths, 
the  lien  would  have  continued  and  been  enforced  against  that  part, 
notwithstanding  the  conveyance  of  the  twelve-sixteenths,  is  a  ques- 
tion which  I  have  no  occasion  to  consider. 

It  is  urged  by  the  libellant,  that  the  lien  must  be  regarded  as 
continuing,  until  the  vessel  has  returned  to  the  port  where  the 
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supplies  were  furnished.     This  is  not  so :  she  might  never  return 
there^  and  thus  the  lien  would  continue  indefinitely. 

Libel  dismissed* 

C7.  TT.  Laring^  for  libellant. 

John  0.  Dodgcy  for  respondents. 

The  Chusany  ante,  p«  39 ;  S.  G.  2  Story,  455 ;  The  Eliza  Jane^  aote,  p.  152 ; 
The  Antarctic^  ante,  p.  206 ;  The  TJtUUyy  Bl.  k  Howl.  218  ;  The  Romp^  01c 
196 ;  The  Canton,  post  j  The  Buckeye  State,  Newb.  Ill ;  1  Parson's  Mar.  Law, 
433,  n.  2  ;  2  Id.  664,  n.  2. 


November  t  1855. 

Sutton  v.  Kettbl'l, 

That  part  of  a  bill  of  lading  wbicb  acknowledges  that  goods  bave  been  sbipped,  maybe 
•lows  by  parol  vFideaoe  to  bate  been  made  by  mutake.   It  is  like  any  other  reeeipt. 

The  facts  in  this  case  appear  in  the  opinion  of  the  court. 

Sprague,  J. — This  is  a  libel  to  recover  the  freight  of  a  cargo 
of  logwood,  consigned  by  one  Germaine  to  the  respondents,  and 
1)rought  from  Hajti  to  Boston,  in  the  brig  General  Foster,  amount- 
ing, as  per  charter-party,  to  $1200. 

The  respondents  admit  the  charter-party,  and  the  services  per- 
formed, but  in  defence,  they  seek  to  deduct  the  value  of  twenty- 
eight  tons  of  logwood,  loaded  on  deck,  and  thrown  overboard  on 
account  of  stress  of  weather,  as  well  as  of  five  tons  which  were  not 
brought  in  the  vessel,  though  included  in  the  bill  of  lading. 

I  will  consider  the  five  tons  first.  The  evidence  is,  that  when 
the  last  lighter's  load  came  off  to  the  brig,  a  portion  of  it  was  put 
on  the  vessel's  deck :  but  that  the  mate,  as  soon  as  these  five  tons 
were  taken  on,  found  that  they  could  not  safely  be  carried,  and 
immediately  threw  them  back  into  the  lighter,  where  there  was 
remaining  other  logwood  belonging  to  Germaine,  the  owner  of  the 
cargo.  Now,  by  the  bill  of  lading,  the  captain  acknowledges  the 
receipt  of  these  five  tons,  and  engages  to  deliver  them  to  the  re- 
spondents in  Boston. 

But  is  this  receipt  true  7    It  is  certainly  not  conclusive  on  the 
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master  ;  for  a  receipt  is  always  open  to  contradiction  and  expla- 
nation, and  the  evidence  shows  that  these  five  tons  were  not  ship- 
ped. They  were  only  on  the  deck  for  the  purpose  of  ascertaining 
whether  they  could  be  carried,  and  as  soon  as  it  became  evident 
that  they  could  not  be  carried,  they  were,  without  the  captain*s 
knowledge,  put  baqk  into  the  possession  of  Germaine's  agents. 
These  five  tons  belonged  to  Germaine,  and  it  is  wholly  immaterial 
to  the  owners  of  the  vessel,  what  became  of  them  after  they  were 
put  back  into  the  lighter.  The  master  signed  the  bill  of  lading 
under  a  mistake,  and  that  cannot  render  the  libellants  responsible. 

The  respondents,  secondly,  claim  to  deduct  the  value  of  the 
logwood  which  was  on  deck  and  was  lost.  And  they  assign  as 
reasons,  that,  upon  the  faith  of  the  bill  of. lading,  which  was 
signed  by  the  master  without  specifying  what  cargo  was  on  deck, 
and  forwarded  to  them,  they  made  advances  to  Germaine  on  the 
logwood,  to  the  whole  value  of  that  thrown  overboard,  and  also, 
that  they  got  insurance  thereon,  without  being  able  to  designate 
how  much  of  said  insurance  should  be  upon  cargo  on  deck,  and 
supposing  that  it  was  all  under  deck ;  and  that,  consequently, 
such  as  was  on  deck  was  not  covered  by  the  policy. 

The  burden  is  on  the  respondents  to  prove  these  allegations, 
and  I  am  of  opinion  that  neither  of  these  positions  has  been 
sustained  by  their  evidence.  In  fact,  they  have  abandoned  the 
first  one  in  their  second  answer,  now  alleging  that  Germaine  was 
indebted  to  them,  by  former  shipments,  to  the  value  of  the  whole 
cargo  ;  and  the  second  is  not  proved.  [The  judge  here  went  into 
a  full  and  minute  examination  of  the  evidence  derived  from  the 
policy,  invoice,  bill  of  lading,  letters,  and  the  testimony  of  the 
respondents*  clerk.]  The  allegation  that  the  insurance  was  ob- 
tained on  the  faith  of  the  bill  of  lading,  not  having  been  proved, 
it  becomes  unnecessary  to  decide  whether  the  owners  would  have 
been  responsible  for  this  loss,  had  the  respondents  been  misled  by 
the  bill  of  lading,  as  alleged,  and  a  decree  must  be  entered  for 
the  libellant  for  the  whole  amount  of  the  charter-party,  with  costs. 

(7.  P.  Curtis,  Jr.,  for  the  libellant. 

William  Brigham,  for  the  respondents. 

As  between  the  shipper  and  ship-ovnier, ''  the  bill  of  lading  has,  in  legal 
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effect,  a  doable  aspect.  It  is  a  contract  for  the  transportation  and  safe  delivery 
of  the  property  shipped ;  and  it  also  embodies,  as  a  matter  collateral  to  that  con- 
tract, a  receipt  for  the  goods  so  shipped.  In  so  far  as  the  bill  operates  as  a 
contract,  it  is  undoubtedly,  the  exclnsive  evidence  of  the  obligation  of  the  par- 
ties }  but  in  respect  to  those  clauses  which  operate  merely  as  a  receipt  for  the 
goods,  il  has  no  higher  obligation  than  an  ordinary  receipt,  and  is  open  to  ex- 
planation and  rectification  by  parol  proof."  Goodrich  v.  Norrisj  Abbott,  R« 
196 ;  Wolfe  v.  Myers,  3  Sandf.  7  ;  Shepherd  v.  Naylor  et  al.,  5  Gray,  691 ;  The 
IWAwr,  ante,  p.  71 ;    O'Brien  v.  Gilchrist,  34  Me.  654. 


December,  1856. 


Unitbd  States  v.  Alfred  M.  Lunt. 

In  ui  indictment  for  an  assault  with  a  dangerous  weapon,  nnder  the  United  States 
statute,  the  word  "  assault"  carries  with  it  an  allegation  of  illegality. 

Malioe  is  not  an  ingredient  in  this  ofifence. 

The  harden  of  proof  does  not  shift. 

The  master  of  a  ressel  has  a  right  to  defend  his  authority. 

If  from  the  grossly  mutinous  and  menacing  misconduct  of  the  seamen,  he  has  reason  to 
believe  and  does  believe  that  the  use  of  a  deadly  weapon  is  necessary,  he  may  use  it, 
although  the  necessity  be  apparent  only. 

This  was  an  indictment  for  assaulting,  with  a  dangerous  weapon, 
seyeral  of  the  crew  of  the  ship  Humboldt,  of  which  the  defendant 
was  master. 

The  facts,  as  disclosed  by  the  evidence,  were  as  follows :  The 
vessel,  with  $28,000  of  specie  on  board,  was  on  her  passage  from 
San  Francisco  to  Manila.  The  crew  consisted  of  fourteen  men, 
who  were  all  foreigners,  and  shipped  in  San  Francisco.  On  the 
morning  of  the  difficulty,  a  man  named  Ned  had  misbehaved  at 
the  wheel,  and  seized  the  captain ;  and  the  captain,  with  the  aid 
of  two  mates,  got  him  in  irons  and  placed  him  in  a  state-room. 
While  they  were  doing  this,  a  large  man  named  Rice,  who  had 
taken  the  wheel,  left  it,  and  refused  to  return  to  it,  and  attempted 
to  interfere  with  the  officers.  Soon  after  this  the  larboard  watch, 
headed  by  Bice,  came  aft  and  demanded  to  have  Ned  released.. 
This  the  master  refused.  It  was  conceded,  by  the  government, 
that  the  conduct  of  Ned  was  inexcusable,  and  that  the  master  was 
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justified  in  putting  him  in  irons,  and  in  refiosing  to  release  him, 
on  the  request  of  the  watch. 

The  two  officers  testified  that  when  they  were  trying  to  secure 
ll^ed,  he  tried  to  get  hold  of  his  knife,  and  called  out  to  the  men, 
^  Now,  boys,  is  your  time  to  rise  and  take  the  ship/'  The  officers 
also  testified  that,  in  the  course  of  the  morning,  they  saw  sereral 
men  of  the  watch  below,  on  deck,  and  grinding  their  sheath-knires, 
and  overheard  one  of  them  using  threatening  language  about  the 
master,  and  that  they  reported  these  events  to  the  master ;  that 
the  master  then  held  two  conferences  with  his  officers  and  the 
only  passenger,  Mr.  Baker,  in  which  it  was  advised  that  they 
should  be  prepared  with  fire-arms,  if  necessary,  for  defence.  The 
crew,  who  were  witnesses,  denied  all  knowledge  of  the  grinding 
of  the  knives  and  of  the  threatening  language ;  bat  the  affidavits  of 
two  of  the  crew,  taken  soon  after  their  arrival  in  Boston,  were 
produced,  in  which  they  admitted  these  facts.  One  knife  was  pro- 
duced, ground  to  a  point  on  both  sides,  which  was  found  on  deck 
soon  after  the  affray. 

Immediately  after  dinner,  all  hands  came  aft  in  a  body,  and 
requested  the  release  of  Ned.  This  the  captain  again  refused. 
They  then  said  they  would  do  no  more  duty  until  he  was  released. 
The  men  all  stood  together  on  the  port  side  of  the  quarter-deck. 
"Captain  Lunt  said:  '^  There  must  be  some  good  men  among  you 
•who  will  go  to  work.  Any  man  who  will  return  to  his  duty,  go 
over  on  the  starboard  side."  No  man  went.  He  then  said,  "Any 
man  who  will  return  to  his  duty,  hold  up  his  hand.'*  No  man 
raised  his  hand.  Captain  Lunt  then  drew  his  pistol,  which  was  a 
small-five-barrelled  revolver,  and  told  the  men  that  if  they  did  not 
return  to  duty,  he  should  be  obliged  to  fire  upon  them.  No  man 
spoke,  and  he  fired  among  them.  At  this  point  there  was  a  con- 
flict of  testimony.  The  crew  testified  that  they  then  cried  out 
that  they  would  return  to  duty,  and  ran  forward  to  the  forecastle, 
and  that  the  captain  followed  them,  and  fired  upon  them  as  they 
ran,  and  again  after  they  got  into  the  Forecastle.  The  chief  mate, 
at  the  time  the  master  fired,  took  his  gun,  which  was  a  fowling- 
piece  loaded  with  small  bird-shot,  and  fired  once.  The  officers 
testified  that  the  captain  fired  only  twice,  and  before  the  men 
turned,  and  that  the  men  made  no  offer  to  return  to  duty,  until 
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after  thej  came  from  the  forecastle ;  also,  that  the  captain  reasoned 
and  remonstrated  with  them  before  he  fired. 

One  man  received  a  pistol-ball  in  his  cheek,  and  two  were 
wounded  in  the  side  and  back,  with  bird  shot.  No  one  was  per- 
manentlj  injured. 

After  this,  no  more  difScnlty  occurred  on  board.  Ned  was 
carried  in  irons  to  Manila,  and  there  he,  together  with  Rice  and 
one  other,  were  delivered  to  the  consul,  and  retained  by  him  to 
be  sent  home  in  another  vessel.  The  passenger  remained  in 
Manila,  and  could  not  be  used  as  a  witness. 

Mr.  Dana^  for  the  defendant,  contended  that  the  circumstances 
showed,  to  a  reasonable  judgment,  such  a  danger  to  life,  limb  and 
property,  as  justified  the  resort  to  fire-arms  by  the  weaker  party 
against  the  stronger.  And  further,  that  the  rights  of  a  master  of 
a  ship  are  not  measured  by  the  law  of  self-defence ;  since  he  acts 
in  an  office  and  trust,  and  must  protect  the  persons  and  property 
entrusted  to  him,  and  to  that  end  must  vindicate  his  authority,  at 
any  hazard  to  himself;  that  he  has  no  right  to  retreat  or  purchase 
safety  by  concession  ;  and  even  if  there  is  no  threat  of  violence, 
or  impending  danger  to  life  or  limb,  he  must  use  such  weapons  as 
will  enable  him  to  subdue  opposition,  and  compel  a  return  to  duty. 

He  further  contended,  that  the  charge  of  ^^  assaulting"  with  a 
dangerous  weapon,  carried  with  it  the  ingredient  of  malice,  and 
that  the  burden  of  proof  was  on  the  government. 

Mr.  ffaUettj  for  the  government,  contended  that,  if  the  evidence 
established  the  fact  that  the  master  used  a  dangerous  weapon,  the 
burden  of  proof  was  on  him  to  establish  the  justification,  and  that 
malice  need  not  appear.  He  also  contended  that  the  use  of  the 
weapon  could  only  be  justified  by  proof  of  an  impending  danger 
to  life  or  limb,  or  of  great  bodily  harm,  and  that  the  evidence  did 
not  disclose  this. 

Sprague,  J.,  charged  the  jury  in  full  upon  the  law  applicable 
to  the  case.  He  said  the  word  ^^  assault,"  in  the  indictment,  car- 
ried with  it  the  allegation  of  illegality.  It  required  proof  of  an 
unjustifiable  ofiier,  or  attempt,  to  do  bodily  harm  to  another ;  but 
that  malice  was  not  an  ingredient  in  this  ofience,  and  need  not  be 
proved.  The  burden  of  proof  did  not  shift.  It  was  on  the  govern- 
ment, throughout,  to  establish  the  fact  of  an  unjustifiable  use  of 
21 
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the  weapon.     If  the  jury  were  in  reasonable  donbt,  on  all  the  evi- 
dence, as  to  the  guilt,  they  most  acquit. 

On  the  main  question,  he  ruled  that  the  master  of  a  vessel  has 
not  only  the  right,  which  every  man  has,  of  self-defence  against 
impending  danger  to  himself  or  his  property,  but  he  has  also  the 
right  to  defend  his  authority.  It  is  his  duty  to  maintain  the 
supremacy  of  lawful  authority  over  the  crew  who  rise  against  it. 
The  law  requires  that  he  should  use  no  more  force  than  is  neces- 
sary to  accomplish  the  end.  The  law  is  tender  of  human  life.  It 
does  not  allow  the  use  of  deadly  weapons,  except  from  necessity. 
That  necessity,  however,  is  not  limited  to  mere  personal  self- 
defence.  The  master  of  a  ship  is  not  bound  to  surrender  his  com- 
mand, in  order  to  avoid  a  conflict  with  the  crew,  but  may  defend 
his  authority  against  illegal  violence,  and  may  use  such  force  as 
is  necessary  for  that  purpose,  and,  in  some  cases,  he  may  use  such 
force  as  appears  to  be  necessary.  If,  from  the  grossly  mutinous 
and  menacing  misconduct  of  the  men,  he,  as  a  man  of  ordinary 
firmness,  has  good  reason  to  believe,  and  does  believe,  that  the  use 
of  a  deadly  weapon  is  necessary  to  protect  his  authority  as  master, 
and  to  prevent  his  being  deprived  by  force  and  violence,  of  the 
lawful  exercise  of  his  command,  he  will  be  justified  in  using  a 
deadly  weapon,  although  it  should  subsequently  appear,  that  the 
necessity  was  apparent  only  and  not  real.  As  such  necessity 
alone  justifies  the  use  of  deadly  weapons,  so  it  measures  the  extent 
of  such  use.  Milder  measures  must  be  adopted,  whenever  they 
can  be  with  safety.  The  master  must  not  act  from  passion,  or 
the  pride  of  command,  or  the  ambition  to  gain  a  reputation  for 
energy  and  promptness,  or  from  that  timidity  or  unmanly  fear 
which  does  not  belong  to  men  of  ordinary  firmness. 

It  is  the  duty  of  the  jury  to  take  into  consideration  all  the  evi- 
dence, to  determine  from  this  what  the  circumstances  were,  as  they 
presented  themselves  to  the  master,  at  the  time,  and  to  apply  to 
his  conduct  the  test  that  has  been  laid  down. 

The  jury  returned  a  verdict  of  not  guilty. 


See  Roberts  v.  Eldridge,  ante,  p.  54 ;  Untied  States  y,  Colby ^  ante,  p.  119;  and 
United  States  v.  Borden j  post. 
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A  Teplioation  merely  denying  the  troth  of  the  answer,  is  not  required  in  this  district; 

but  where  the  libellant  relies  on  new  matter,  in  aToidance,  he  should  put  it  on  the 

reoord  by  a  supplemental  libel,  to  which  the  respondents  should  answer. 
When  a  whale  has  been  killed,  and  is  anehored  and  left  with  marks  of  appropriation,  it 

is  the  property  of  the  eaptors. 
Where  such  a  whale,  stili  anohored,  is  afterwards  found  by  another  ship,  there  is  no 

usage,  or  principle  of  law,  by  which  the  property  of  the  original  captors  is  divested 

even  though  the  whale  may  have  dragged  from  its  first  anchorage. 
Where  two  vessels  are  under  a  contract  of  mate-ship,  there  is  no  such  joint  property  in 

a  whala  taken  by  one  of  them,  as  requires  the  owners  of  both  to  Join  in  an  action  fbr 

its  tortious  conversion. 
An  award,  where  one  of  the  arbitrators  has  prejudged  the  cause^  will  be  set  aside. 
An  umpire  must  hear  the  parties. 
The  measure  of  damages  for  the  tortious  taking  of  a  whale,  i«  to  be  full  indemnity  to 

the  Ubellants  for  all  they  have  lost  by  the  taking,  and  no  more. 
The  report  of  an  assessor  will  not  be  disturbed,  unless  it  be  shown  that  he  is  wrong. 
If  substantial  doubts  exist,  as  to  any  of  the  elements  of  damage,  they  must  operate 

against  the  wrong-doer. 
A  seaman,  in  the  whale  fishery,  has  no  property  in  the  oil  or  bone  taken ;  and  if  this  is 

wrongfully  taken  away  by  others,  it  is  the  right  and  duty  of  the  owners  to  pursue  the 

proper  remedy. 
In  such  8uit»  no  deduction  is  no  be  made,  because  some  of  the  seamen  haver  released  their 

claim  to  the  owners. 
Nor  because  the  wrong-doer  has  bestowed  labor  in  securing  and  transporting  the  pro- 
perty, where  that  could  have  been  done,  without  east^  by  the  owners. 
Kor  for  aomeunceKtainty,  whether  the  owner  could  have  found  and  secured  the  property* 

This  was  a  libel  in  admiralty,  brought  by  the  owners  of  the 
ship  Hillman,  of  New  Bedford,  against  the  owners  of  the  ship 
Zone,  of  Fairhaven,  for  damages  by  the  alleged  wrongful  taking 
of  a  whale.     The  facts  sufficiently  appear  in  the  opinion  of  the 

court. 

The  respondents,  in  their  answer,  in  addition  to  other  grounds 
of  defence,  set  up  an  award  previous  to  the  filing  of  the  libel. 
The  libellants  admitted  the  fact  of  the  award,  but  contended 
that  it  was  invalid ;  first,  because  one  of  the  referees  had  formed 
and  expressed  an  opinion  against  them,  before  his  appointment ; 
and  second,  because  the  umpire  appointed  upon  the  disagreement 
of  the  original  referees,  had  decided  the  case  merely  from  the 
statements  of  the  referees. 
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To  this  latter  point,  the  libellants  cited  Russell  on  Arbitrators, 
230,  231 ;  Falconer  v.  Montgomery^  4  Dallad,  233 ;  Passmore  v. 
Peua  et  alj  Id.  271 ;  and  Salkeld  v.  Slater,  12  A.  &  E.  767. 

As  to  the  question  of  property,  they  relied  on  the  principles 
stated  in  Sandars'  Justinian,  181, 182,  and  Yinnius'  Com.  Lib.  H., 
tit.  I.,  §§  13-16. 

Spraoue,  J. — The  first  question  is  one  of  practice ;  the  only 
pleadings  are  the  libel  and  answer.^  According  to  the  practice  in 
this  district,  a  replication,  merely  denying  the  truth  of  the  answer, 
is  not  necessary ;  the  allegations  of  the  answer  are  deemed  to  be 
in  issue,  without  such  formal  denial.  The  answer  here  sets  up  an 
award  of  referees,  as  a  bar  to  the  libel ;  the  libellants  not  deny- 
ing that  such  an  award  was  made,  insist  that  it  was  not  binding, 
for  two  reasons ;  first,  that  one  of  the  referees  had  prejudged  the 
cause ;  second,  that  the  award  was  made  by  an  umpire,  without 
hearing  the  parties.  This  is  new  matter,  in  avoidance  of  the  alle- 
gations of  the  answer,  and  should  have  been  put  on  the  record. 
This  is  sometimes  done  by  a  replication ;  but  the  more  regular 
mode  is  by  a  supplemental  libel,  to  which  there  should  be  an  an- 
swer by  the  respondents.(a)  The  parties  having  come  prepared  to 
litigate  these,  as  well  as  other  points  in  controversy,  and  having 
engaged  that  a  supplemental  libel  and  answer  shall  be  filed,  so 
that  all  the  issues  shall  appear  upon  the  record,  I  proceeded  at  their 
request,  to  hear  the  cause,  and  will  now  state  the  conclusions  at 
which  I  have  arrived  upon  the  merits. 

This  is  a  libel  to  recover  the  value  of  a  whale.  In  the  summer 
of  1852,  the  ship  Hillman,  of  New  Bedford,  and  the  ship  Zone,  of 
Fairhaven,  were  whaling  in  the  Ochotsk  Sea.  On  the  morning  of 
the  23d  of  July,  one  of  the  boats  of  the  Hillman  pursued  and 
killed  a  whale,  but  being  alone,  and  the  ship  being  at  a  dis- 
tance, and  obscured  by  a  fog,  the  boat  was  unable  to  take  the 
whale  to  the  ship,  and  for  the  purpose  of  securing  it,  anchored  it 
in  fifteen  fathoms  of  water,  with  an  anchor  weighing  about  sixty 
pounds,  and  a  double  tow-line  with  about  thirty-seven  fathoms 
scope,  and  a  waif  was  fixed  upon  it.  This  waif  was  a  staff,  about 
eight  feet  long,  with  a  flag  at  its  head.     After  the  whale  was  an- 


(a)  See  note  to  Oladding  v.  Conatantj  ante,  p.  76. 
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chored,  the  boat  lay  by  it  nearly  an  hour  to  ascertain  that  it  did  not 
drift ;  the  boat  then  went  to  the  shore,  which  was  not  many  miles 
distant.  A  few  hours  after  the  whale  had  been  thus  left  by  the 
Hillman's  boat,  a  boat  belonging  to  the  Zone,  with  her  captain  on 
board,  came  across  the  whale.  The  captain  took  down  the  waif, 
and  then  went  to  his  own  ship,  which  was  quite  near ;  he  there 
ordered  his  mate  to  get  into  the  boat,  go  to  the  whale,  and  bring 
it  to  the  ship.  This  was  done.  When  the  mate  reached  the  whale, 
he  found  the  tow-line  and  anchor  attached  to  it,  and  they  were 
both  taken  into  his  boat.  The  whale  haying  been  taken  along- 
side the  Zone,  the  crew  of  that  vessel  proceeded  to  cut  it  in,  that 
is,  to  strip  off  the  blubber  and  take  it  on  board.  In  doing  this 
they  found  two  irons  with  the  initials  H.  N.  B.,  which  clearly  in- 
dicated that  they  had  belonged  to  the  Hillman,  of  New  Bedford. 
These  irons  were  taken  on  board  the  Zone,  as  were  also  the  an- 
chor and  rope  attached  to  it.  The  irons  were  left  on  deck,  the 
anchor  was  put  below.  The  Zone,  while  cutting  in  the  whale, 
stood  out  from  the  shore,  but  on  the  day  following,  while  boiling 
down,  stood  in.  The  Hillman's  boat  having,  after  leaving  the 
ifhale,  returned  to  the  ship,  and  obtained  the  assistance  of  other 
boats,  went  in  search  of  the  whale,  but  could  not  find  it.  This  was 
on  the  morning  of  the  24th.  During  that  day  the  mate  of  the 
Hillman  seeing  the  Zone  boiling  down,' went  on  board  of  her  and 
ascertained  that  she  had  taken  the  whale.  The  irons  were  lying 
upon  her  deck,  and  he  took  them  away.  But  he  did  not  see  or 
hear  anything  of  the  anchor  and  tow-line.  The  anchor  was  thrown 
overboard  by  the  captain  of  the  Zone,  but  at  what  time  does  not 
appear,  except  that  it  was  before  the  26th.  The  excuse  given  by 
him  for  this,  was  violent  and  abusive  language  in  his  own  cabin, 
by  Captain  Bennett.  That  such  language  was  used,  is  in  proof. 
But  that  cannot  justify  the  act  of  throwing  the  anchor  overboard. 
On  the  25th,  Captain  Cook,  of  the  Hillman,  and  Captain  Bennett, 
of  the  whale  ship  Massachusetts,  went  on  board  of  the  Zone  and 
demanded  of  Captain  Parker,  her  master,  the  bone  and  oil  of  the 
whale,  which  were  refused.  They  were  subsequently  brought  to 
Fairhaven,  and  taken  and  sold  by  the  respondents.  A  demand 
for  the  proceeds  was  made  upon  them  by  the  libellants,  and  re- 
fused. 
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When  the  whale  had  been  killed  and  taken  possession  of  by  the 
boat  of  the  Hillman,  it  became  the  property  of  the  owners  of  that 
ship,  and  all  was  done  which  was  then  practicable,  in  order  to 
secure  it.  They  left  it  anchored  with  onequiyocal  marks  of  ap> 
propriation. 

It  having  thus  become  the  absolute  property  of  the  Hillman^ 
was  that  o?mer8hip  ever  lost  ?  It  is  contended  that  it  was.  First, 
by  the  usage  peculiar  to  the  whale  fishery ;  or  secondly,  by  the 
principles  of  law  applicable  to  the  facts  of  this  case.  The  usage 
proved,  is,  that  when  a  whale  is  found  adrift  on  the  ocean,  the 
finding  ship  may  appropriate  it  to  her  own  use,  if  those  who  killed 
it  do  not  appear  and  claim  it  before  it  is  cut  in.  But,  from  the 
evidence,  it  does  not  appear  that  this  whale  was  found  adrift.  On 
the  contrary,  I  am  satisfied  that  it  was  anchored  when  taken  by 
the  boat  of  the  Zone.  [The  judge  here  examined  the  evidence.] 
Whether  it  was  found  in  the  place  where  it  had  been  left  by  the 
captors,  or  had  dragged  the  anchor,  and  if  it  had  dragged,  how 
far,  is  left  in  some  uncertainty.  I  do  not  think  it  is  shown  to 
have  dragged,  certainly  not  to  any  considerable  distance,  and  if 
it  had,  there  is  no  proof  of  usage  embracing  such  a  case. 

^d.  By  the  general  principles  of  law,  when  property  is  separated 
from  the  owner,  at  sea,  by  force  of  the  elements,  or  even  by  aban- 
donment  from  necessity,  the  person  who  finds  it  has  not  a  right 
to  convert  it  to  his  own  use,  and  cannot  thereby  divest  the  right 
of  the  original  owner.  The  finder,  in  such  case,  has  only  the  right 
of  a  salvor,  and  must  conduct  in  good  faith  as  such.  If  he  em- 
bezzles the  property,  or  wrongfully  converts  it  to  his  own  use,  ho 
may  thereby  forfeit  his  claim  to  salvage.  In  this  case,  the  whale 
was  not  derelict,  it  had  not  been  abandoned  by  the  owner,  but  had 
been  left  with  the  intention  to  return,  and  the  captor  did  in  fact 
return  as  soon  as  practicable,  and  in  less  than  twenty-four  hours. 
Whether  the  whale,  when  found  by  the  crew  of  the  Zone,  was  in 
a  condition  of  peril  so  as  to  be  the  subject  of  salvage  service,  need 
not  now  be  considered,  as  that  question  is  not  before  the  court 
It  is  not  presented  by  the  pleadings,  nor  by  the  propositions,  or 
arguments  on  either  side.  Beside  this,  the  conduct  of  the  captain 
of  the  Zone  was  not  that  of  a  salvor,  and  was  such  as  would  pre- 
clude him  from  now  assuming  that  character.     A  ship  or  mer- 
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chandize  fonnd  upon  the  ocean  is  still  the  property  of  the  original 
owner,  however  distant  he  may  be,  and  even  although  he  believes 
it  to  be  absolutely  lost.  It  may,  in  such  case,  be  subjected  to  a  lien 
for  salvage,  but  still  the  property,  subject  to  such  lien,  is  in  the 
owner,  and  when  such  lien  is  displaced,  the  ownership  is  absolute 
and  unincumbered.  If  such  be  the  law  with  respect  to  property 
found  derelict  and  drifting  upon  the  ocean,  for  still  stronger 
reasons  must  the  right  of  the  owner  remain  in  full  force  to  pro- 
perty which  he  has  anchored  and  left  only  temporarily,  soon  to 
return  and  repossess  it.  That  this  would  be  so  as  to  a  vessel  or 
boat  so  anchored  and  left,  no  one  would  doubt.  But  the  same 
principle  applies  to  this  whale.  By  capture,  killing  and  posses- 
sion, it  had  become  the  absolute  property  of  the  libellants,  and 
the  anchor,  waif  and  irons,  were  unequivocal  proofs,  not  only  that 
it  had  been  killed  and  appropriated,  but  of  the  intention  of  the 
captors  to  reclaim  and  repossess  it.  It  is  in  proof  that  the 
appearance  of  the  whale  was  such,  as  to  show  to  the  finders 
that  it  could  have  been  killed  only  a  short  time,  not  exceeding 
twelve  hours.  A  whale  not  being  the  product  of  human  care 
or  labor,  does  not,  of  itself,  purport  to  be  property,  and  what 
would  have  been  the  right  of  the  finders,  if  the  captors  had  aban- 
doned it  without  any  marks  of  appropriation,  need  not  now  be 
considered.  One  other  circumstance  has  been  adverted  to  by  the 
counsel  for  the  respondents,  as  in  favor  of  the  right  of  the  Zone. 
It  is  that  the  ships  Massachusetts  and  Hillman  were  under  a  con- 
tract of  mate-ship,  and  that  on  the  morning  of  the  day  upon  which 
Captain  Parker  found  this  whale,  he  had  been  on  board  of  the  Mas- 
sachusetts, and  was  told  by  her  captain  that  they  had  seen  no  whales 
for  three  days,  and  that  Captain  Parker  was  thereby  led  to  the 
belief  that  this  whale  could  not  belong  to  either  of  those  ships, 
and  that  there  were  no  others  near ;  but  the  captain  of  the  Hill- 
man  was  not  present  at  that  conversation,  and  his  right  is  not  to 
be  impaired  thereby. 

It  is  objected,  that  the  owners  of  the  Massachusetts  ought  to 
have  joined  in  this  libel,  because  that  vessel  was  under  a  contract 
of  mate-ship  with  the  Hillman ;  but  it  appears  that  such  contract 
did  not  make  the  whale,  when  captured,  the  joint  property  of  the 
two  vessels,  but  would  only  give  a  right  to  the  vessel  which  at  the 
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end  of  the  Beason  should  hare  taken  the  lesser  quantity  of  oil,  to 
claim  of  the  other  one  half  of  the  excess,  so  as  to  make  both  equaL 
It  is  also  insisted  by  the  respondents,  that  this  claim  is  barred  by 
an  award  of  referees.  It  appears,  that  the  matter  in  controversy 
was  verbally  submitted  to  two  persons  as  referees,  with  power,  if 
they  should  not  agree,  to  appoint  an  umpire. 

It  further  appears,  that  the  referee,  who  was  named  by  the  re- 
spondents, had  previously  formed  and  expressed  an  opinion  in 
their  favor ;  and  that  this  was  known  to  their  captain,  who  aided 
in  selecting  him.  The  two  referees  heard  the  parties,  who  intro- 
duced the  two  captains  and  other  persons  as  witnesses.  Not  being 
able  to  agree,  they  appointed  an  umpire,  who  did  not  hear  the 
parties,  or  any  of  their  evidence,  but  formed  his  opinion  upon  the 
statements  of  the  two  referees.  And  thereupon,  an  award  was 
made  in  writing  and  delivered  to  the  parties,  but  which  the  libel- 
lants  refused  to  abide  by.  That  award  was  not  binding.  The 
libellants  had  no  knowledge  that  one  of  the  referees  had  formed 
and  expressed  an  opinion  adverse  to  their  right,  and  they  never 
agreed  that  an  umpire  should  make  a  decision,  without  hearing 
the  parties  or  any  of  their  witnesses.  This  would  have  been  neces- 
sary, even  if  both  the  referees  had  been  unexceptionable,  but  it 
was  peculiarly  important  that  the  umpire  should  not  depend 
merely  upon  the  statements  of  the  two  referees,  when  one  of  them 
had  prejudged  the  case.     The  libellants  are  entitled  to  recover. 

As  to  the  measure  of  damages.  The  libellants  claim  the  whole 
amount  for  which  the  oil  and  bone  sold  at  Fairhaven.  But  this 
is  not  the  measure.  They  should  recover  a  full  indemnity,  but 
no  more :  they  are  to  have  all  that  they  have  lost  by  the  taking  of 
the  whale  from  them  in  the  Ochotsk  Sea,  on  the  23d  of  July, 
1852.  The  case  will  be  sent  to  an  assessor,  to  ascertain  and  re- 
port the  facts  necessary  to  be  known,  before  the  court  can  deter- 
mine the  amount. 

After  the  delivery  of  the  foregoing  opinion,  the  case  was  sent 
to  E.  H.  Bennett,  Esq.,  as  an  assessor,  under  an  order  directing 
him  to  ascertain  and  report  ^'  what  was  the  value  to  libellants  of 
said  whale,  at  the  time  and  place  it  was  taken  possession  of  by 
the  Zone — viz.,  on  the  23d  of  July,  1852,  in  the  Ochotsk  Sea," 
with  a  direction  to  receive  evidence  of  the  opinion  of  competent 
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persons,  as  to  the  value ;  and  also  to  report  the  quantity  of  oil  and 
bone  yielded  by  the  whale. 

After  hearing  the  parties,  the  assessor  made  a  report,  which  was 
filed  February  29th,  in  which  he  reported  as  follows : — "  I  report 
the  value  of  said  whale  to  the  libellants,  at  the  time  and  place  it 
was  taken  possession  of  by  the  Zone,  was  $2850.  The  respond- 
ents claimed,  that  by  the  terms  of  the  order,  the  assessor  should 
take  into  consideration,  in  fixing  said  value,  the  risks  and  uncer- 
tainties that  the  proceeds  of  said  whale  would  have  been  in  fact 
realized  by  the  ship  Hillman,  even  if  the  whale  had  not  been  picked 
up  by  the  ship  Zone,  and  ofiered  some  testimony  upon  that  point. 
If  such  risks  shall  be  taken  into  account,  I  report  the  value,  at 
the  time  and  place  aforesaid,  to  have  been  to  the  Hillman,  $2000." 
He  also  reported  the  amount  of  oil  originally  yielded  by  the  whale, 
to  have  been  one  hundred  and  twenty  barrels,  and  the  amount  of 
bone,  one  thousand  eight  hundred  pounds.  In  the  supplemental 
report,  furnished  at  the  call  of  the  respondents,  the  assessor  stated 
that  he  had  arrived  at  the  sum  first  reported,  by  estimating  the 
value  of  the  oil  and  bone  at  the  prices  respectively  at  which  the 
Hillman  sold  her  cargo,  on  her  arrival  at  New  Bedford,  in  March 
17th,  1854,  and  deducting  therefrom  the  cost  of  casks,  five  per 
cent,  for  leakage  and  shrinkage,  insurance  on  the  three-quarters 
not  covered  by  policy  on  outfits,  and  the  small  incidental  charges 
usually  incurred  at  the  home  port,  such  as  wharfage,  cooperage,  &c., 
amounting  in  all  to  $378.80. 

Upon  the  coming  in  of  the  assessor's  report,  the  libellants  ex- 
cepted only  on  one  point,  viz :  the  finding  of  the  assessor,  as  to  the 
quantity,  upon  the  evidence  reported,  which  they  claimed  should 
be  fixed  at  one  hundred  and  thirty  barrels,  instead  of  one  hundred 
and  twenty.  The  respondents  also  excepted  to  the  finding  of  the 
assessor  on  this  point ;  claiming  that  the  quantity  should  be  only 
one  himdred  and  ten  barrels,  and  excepted  otherwise  to  the  report 
in  the  following  particulars : — That  no  allowance  was  made  for  the 
freight  of  said  oil  and  bone  home ;  that  no  allowance  was  made 
for  the  labor  of  the  Zone,  in  cutting  in  and  boiling  out  and  stow- 
ing down  said  whale ;  and  that  no  deduction  has  been  made  for 
the  crew  of  the  Hillman's  share  in  said  oil,  which  the  respondents 
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maintained  that  the  libellants  would  save,  on  account  of  releases 
given  by  witnesses,  and  the  lapse  of  time. 

These  exceptions  were  argued  before  the  court,  February  29th. 

Sprague,  J. — The  first  question  presented  is  one  merely  of  fact, 
as  to  the  amount  of  oil  and  bone  originally  yielded  by  this  whale. 
This  is  an  appeal  from  an  assessor,  and  I  shall  not  reverse  his  find- 
ing, unless  it  is  shown  that  he  is  wrong.  [The  judge  here  reviewed 
the  conflicting  evidence.]  On  the  whole,  I  cannot  say  that  the 
assessor  has  made  a  mistake ;  he  seems  to  have  taken  the  medium, 
and  I  shall  not  disturb  his  finding.  As  to  the  last  two  exceptions, 
I  have  no  doubt.  The  crew's  claim  is  to  a  share  of  the  proceeds 
of  the  voyage ;  and  they  have  no  property  in  the  oil  itself.  The 
contract  is,  that  out  of  the  proceeds,  when  realised,  they  shall  be 
paid  according  to  their  lays.  It  is  the  right  and  duty  of  the 
owners  to  protect  the  products  of  the  voyage,  and  if  unlawfully 
taken  by  any  one,  to  pursue  and  obtain  them,  and  the  seamen  have 
then  a  right  to  share  in  the  net  avails.  The  owners  must  obtain 
and  hold  them  for  this  purpose.  Otherwise,  the  seamen  could  not 
get  redress ;  they  have  no  title  to  the  property,  and  could  main- 
tain no  action  for  it.  If  the  owners  neglect  to  take  proper  means 
to  obtain  indemnity,  they  would  be  responsible  to  seamen  for  that 
neglect.  It  is  not  for  the  respondents  to  say  that  the  owners  will 
not  pay  the  crew.  The  respondents  certainly  have  no  right  to 
their  share ;  and  an  individual  might  as  well  say,  when  sued  by  a 
guardian,  that  perhaps  he  might  never  settle  with  his  ward. 

The  remaining  claim  is  for  cutting  in  the  whale,  and  for  labor 
in  boiling  down  and  preserving  the  proceeds,  and  freight  in  bring- 
ing them  home.  The  assessor  has  found  that  all  this  could  have 
been  done  by  the  Hillman,  without  expense  or  loss,  and  that  she 
has  derived  no  benefit  therefrom ;  and  it  is  not  shown  that  this 
finding  is  erroneous.  The  Hillman  certainly  would  not  have  been 
justified  in  omitting  an  opportunity,  or  remitting  her  exertions,  to 
take  whales  and  fill  up.  And  if  she  had  succeeded  in  doing  so, 
her  loss,  by  the  wrongful  conversion  of  this  whale,  would  have 
been  diminished.  But  it  does  not  appear  that  she  did  take,  or  could 
have  taken,  another  whale  in  its  stead,  or  that  her  crew  were,  ot 
could  have  been,  employed  in  any  other  beneficial  labor,  and  she 
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came  home  without  a  full  cargo,  and  with  capacity  to  have  brought 
the  oil  and  bone  of  this  whale.     The  exceptions  are  not  sustained. 

After  the  exceptions  had  been  overruled,  the  question  submit- 
ted to  the  court,  by  the  alternative  report  of  the  assessor,  was 
argued,  upon  which  the  judge  said :  The  question  is,  whether  an 
allowance  should  be  made  to  the  respondents,  from  the  value  of 
the  whale,  on  the  ground  that  it  was  uncertain  whether  the  Hill« 
man  would  have  found  the  whale,  cut  it  in,  and  stowed  down  the 
oil  in  safety.  I  think  that  no  such  allowance  should  be  made ; 
and  I  will  state  the  reasons.  It  has  already  been  decided,  that 
this  whale  was  the  property  of  the  libellants,  and  was  wrongfully 
converted  by  the  respondents  to  their  own  use.  Now,  although 
I  reject  the  doctrine  of  punitive  or  exemplary  damages,  yet  care 
should  be  taken,  that  full  indemnity  is  given.  •  If  substantial 
doubts  exist,  they  must  operate  against  the  wrong-doer.  In  this 
case,  there  is  an  entire  uncertainty  as  to  the  risk.  There  is  a 
very  high  probability,  from  the  weather,  and  the  nearness  of  the 
ship,  that  the  Hillman  would  have  obtained  the  whole  value  of 
the  whale.  To  allow  anything,  would  deprive  the  libellants  of  so 
much  of  their  property,  upon  a  conjecture  that  they  might  have 
lost  it.  I  am  not  aware  that  any  such  deduction  has  ever  been 
made  in  analogous  cases.  The  whale  might,  at  any  time,  even  after 
it  was  alongside  the  Zone,  have  been  reclaimed,  without  deduction 
or  compensation. 

Another  principle  in  the  maritime  law  is  applicable.  The  claim 
here  is,  that  the  respondents  have  saved  the  property  from  cer- 
tain hazards.  This  is  in  the  nature  of  a  salvage  claim.  But  in 
order  to  allow  salvage,  the  property  must  be  taken  and  saved  for 
the  owner ;  want  of  good  faith  may  forfeit  all  claim  for  salvage* 
I  shall,  for  these  reasons,  refuse  any  allowance  for  the  alleged 
risk,  and  accept  the  first  value  reported  by  the  assessor. 

A  question  being  made  as  to  interest,  the  court  allowed  it  from 
the  time  when  the  Hillman  had  discharged  her  cargo,  and  it  was 
ready  for  the  market. 

A  decree  was  then  entered,  in  conformity  with  the  above,  for 
the  libellants,  in  the  sum  of  $2625.33,  and  costs. 

T.  D,  Eliot  ^  JR.  O.  Pitman^  for  the  libellants. 

L,  F.  Brigham^  for  the  respondents. 
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Snow  et  al.  v.  Garruth  et  al. 

In  A  suit  by  a  earner  against  a  consignee,  for  freight,  the  consignee  baring  made  adraiii 

upon  the  consignment,  and  reeeiyed  the  goods,  may  in  defence,  by  way  of  reconpiiMiity 

set  np  a  claim  for  damages  by  the  breach  of  his  contract  by  the  carrier. 
There  is  no  general  doctrine  of  set-off  recognised  in  the  admiralty. 
And  if  a  respondent  set  up  a  claim  by  way  of  recoapment»  it  can  go  only  to  diminiah  or 

extinguish  the  demand  of  the  libeUant. 
If  the  damage  sustained  by  the  respondent  exceeds  such  demand,  he  can  have  no  deereo 

for  the  balance. 
It  is  at  his  election  whether  to  set  np  his  claim  in  defence,  or  to  file  a  cross  libel  therefor. 
But  if  he  set  it  up  in  defence,  by  way  of  recoupment,  and  his  damages  exceed  the  elaim 

of  the  libeUant,  he  will  not  be  allowed  to  midntain  a  suit  for  the  excess. 
Where  damage  to  goods  is  attributable  partly  to  the  fault  of  the  carrier,  and  partly  to 

the  fault  of  the  shipper,  and  it  is  impossible  to  ascertain  for  what  proportion  each  U 

responsible,  the  loss  will  be  equally  divided  between  them. 
A  carrier  is  liable  for  goods  from  the  time  they  are  shipped^  although  the  bill  of  lading 

may  be  actually  signed  subsequent  to  the  loss. 

By  this  libel,  the  owners  of  the  ship  John  W.  White,  sought  to 
recover  of  the  respondents  jf653.63,  for  freight  of  200  barrels  of 
oil  and  92  tierces  of  lard,  brought  from  New  Orleans  to  Boston, 
in  the  summer  of  1854.  There  were  two  bills  of  lading,  in  one  of 
which  the  respondents  were  the  consignees,  and  the  other  had  been 
assigned  to  them ;  and,  on  the  whole  consignment,  they  had  ad- 
vanced to  nearly  the  value  of  the  goods.  On  the  arrival  of  the 
vessel  at  Boston,  they  received  the  goods,  except  as  mentioned 
hereafter.  The  whole  number  of  packages  was  delivered,  but  on 
gauging  and  weighing,  it  was  found  that  1032  gallons  (equal  to 
27  barrels,)  of  the  oil,  and  1905  pounds  of  the  lard  had  been  lost 
by  leakage. 

The  respondents,  not  controverting  the  delivery  of  the  pack- 
ages, alleged  a  non-delivery  of  a  part  of  said  goods,  and  that  the 
residue  were  not  delivered  in  like  good  order  and  condition  as 
when  received ;  and  also,  that  the  libellants,  after  receiving  said 
goods,  or  a  part  of  them,  (but  before  bills  of  lading  were  signed,) 
permitted  them  to  lie  upon  the  levee  in  New  Orleans,  for  two  days, 
exposed  to  the  sun,  whereby  the  casks  were  injured,  and  a  loss  by 
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leakage  caused.     The  libellants  alleged  due  and  proper  care  of  the 
goods  while  in  their  possession. 

JST.  A.  Scuddefy  for  the  libellants,  claimed :  1st.  That  the  re- 
spondents, as  consignees,  had  not  sufficient  legal  interest  in  the 
goods  to  maintain  a  claim  for  damages ;  that  the  contract  for  carriage 
was  with  the  shippers ;  and  that,  until  the  respondents  received 
the  goods,  there  was  no  contract  between  them  and  the  libellants, 
and  that  the  cause  of  action,  if  any,  accrued  before  that  time. 

2d.  That  no  damages  could  be  claimed,  under  a  bill  of  lading, 
for  injuries  happening  to  goods  prior  to  the  date  of  such  bill. 

8d.  That  if  the  respondents  had  sufficient  interest  to  maintain 
an  action  for  damages,  yet  it  could  not  be  set  up  in  defence,  or  by 
way  of  recoupment  to  the  claim  for  freight.  And  to  this  point 
were  cited,  Abbott  on  Shipping,  517 ;  Davidson  y.  Chjoynne^  12 
East,  381 ;  Sheels  v.  Davies^  4  Gamp.  119 ;  S.  C.  6  Taunton,  65. 

Thomas  H,  Russell^  for  the  respondents,  cited,  as  to  the  first 
point,  that  the  contract  was  with  the  assignees ;  Abbott  on  Ship- 
ping, 421.  And  upon  the  third  point,  Benedict's  Admiralty, 
§  41 ;  Conkling's  Admiralty,  13,  15 ;  2  Parsons  on  Contracts, 
427 ;  Chitty  on  Contracts,  656  ;  Hunt  v.  Otis  Co.,  4  Mete.  464 ; 
MouUon  V.  Trash,  9  Id.  577 ;  Famsworth  v.  G-arrard,  1  Camp. 
88;  Fisher  v.  Samuda,  1  Id.  190;  Basten  v.  Butter,  7  East, 
479 ;  1  Scammon,  463 ;  5  Watts,  446 ;  6  Id.  435 ;  Wilhrd  et  uz. 
V.  Dorr,  3  Mason,  161,  171 ;  Spurr  et  ah  v.  Pearson,  1  Id.  109 ; 
Abbott  on  Shipping,  427,  652,  note  and  cases  cited;  Curtis's 
Merchant  Seamen,  305,  306. 

Speagub,  J.,  in  deciding  the  cause,  overruled  the  first  objec- 
tion. On  the  second  point,  he  held  that  the  liability  of  the  car- 
rier commenced  with  the  receipt  by  him  of  the  goods.  The  bill 
of  lading  acknowledges  that  the  goods  have  been  "  shipped"  prior 
to  its  date ;  it  may  have  been  several  days  prior ;  the  obligation 
of  the  carrier  begins  at  the  time  of  the  shipment,  although  the 
document,  which  is  taken  as  the  evidence  of  the  reception  and 
contract,  may  be  of  a  subsequent  date. 

Upon  the  third  point  his  honor  said :  There  have  been  several 
cases  in  this  court,  in  which  this  defence  was  set  up  and  sustained, 
but  in  those  cases,  the  counsel  for  the  libellant  did  not  raise  the 
question,  whether  or  not  such  defence  could  be  legally  made.    The 
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text-books  cited  by  the  libellaatB,  seem  to  be  fall  to  the  point,  that 
it  could  not.  The  cases  there  cited  in  support  of  this  doctrine, 
were  Davidson  y.  Ghwynney  12  East,  381,  and  SheeU  v.  Davis,  4 
Camp.  119,  also  reported  6  Taunt.  65.  These  were  both  decisions  of 
the  conunon  law  courts ;  and  the  earliest,  that  in  12  East,  was  not 
a  case  which  decided  the  point  for  which  it  was  cited.  The  qaea- 
tion  there,  was  upon  the  pleadings.  The  plaintiff  haying  agreed, 
inter  alia,  to  perform  a  certain  yoyage,  and  to  sail  with  conyoy, 
sued  and  alleged  performance  of  the  yoyage,  but  did  not  allege  a 
sailing  with  conyoy.  The  pleadings  were  held  sufficient.  Another 
point  was  this:  the  plaintiff  haying  alleged  a  deliyery  of  the  goods 
in  like  good  order  and  condition  as  when  receiyed,  and  it  appear^ 
ing  that  certain  chests  of  tea  had  been  damaged  by  the  negligence 
of  the  carriers,  it  was  insisted,  that  the  plaintiff  could  not  recoyer 
his  freight ;  but  the  court  held  that  he  might  recoyer  his  freight, 
and  that  the  defendant  had  his  cross-action  for  his  damages ;  but 
the  question  does  not  appear  to  haye  been  raised,  whether  he  might 
not  also  haye  his  remedy  by  recoupment  in  the  same  suit. 

The  case  in  6  Taunton  is  an  authority  to  the  point  for  which 
'it  was  cited  by  the  libellant's  counsel ;  but  the  common  law  courts 
of  Massachusetts  hold  a  different  doctrine.(a)  This,  too,  is  an 
admiralty  court,  which  is  not  bound  by  the  decisions  of  common 
law  courts,  in  a  question  of  remedy.  No  authority  has  been  cited, 
that  this  defence  will  not  be  allowed  by  a  court  of  admiralty.  On 
the  contrary,  the  language  of  Judge  Story,  in  the  case  of  WHlard 
et  ux.  y.  DoTTy  3  Mason,  161,  171,  is  broad  enough  to  cover  the 
defence,  although  not  expressing  it  in  terms.  Considering  the 
question  upon  principle,  there  seems  to  be  no  reason  for  not  allow- 
ing this  defence.  The  libellant  claims  under  a  contract  for  freight. 
The  defence  goes  to  the  question  how  much,  if  anything,  he  ought 
to  recoyer  for  seryices  under  that  contract.  The  claim  and  the 
defence  are  on  the  same  contract,  and  the  eyidence  necessary  in 
each  may,  to  a  considerable  extent,  be  the  same,  as,  for  instance, 
on  the  question  of  the  deliyery  of  the  goods  by  the  libellant. 

It  is  true,  there  is  no  general  doctrine  of  set-off  recognized  in 
the  admiralty ;  and  if  the  damage  to  the  respondent  be  greater 

(a)  See  ace.  Sedgwick  on  Damages,  2d  ed.  chap.  17,  p.  145. 
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than  the  whole  freight,  there  can  be  no  decree  against  tjie  libel* 
lants  for  the  excess.  The  respondents  are  not  bound  to  resort  to 
this  mode  of  indemnity.  They  may  have  a  cross-libel,  if  they  so 
elect,  and  that  must  be  the  remedy,  if  they  seek  to  recover  more 
than  the  amount  of  the  freight.  If  the  respondents  elect  to  set 
up  the  damages,  by  way  of  recoupment,  in  a  suit  against  them, 
for  freight,  and  the  amount  of  the  damages  is  greater  than  the 
amount  of  the  freight,  I  should  not  sustain  a  new  libel  afterwards 
for  the  excess.(a)  To  refuse  to  allow  this  defence,  might  cause 
much  embarrassment  to  respondents,  as  in  the  case  of  a  claim 
against  a  foreign  ship,  which  may  have  left  the  port  before  the 
libel  for  freight  is  brought.  To  put  the  respondents  to  a  cross- 
libel  for  damages  in  such  a  case,  might  be  a  denial  of  justice. 

It  is  further  to  be  observed,  that  this  is  a  question  of  remedy, 
and  not  a  question  of  right.  It  would  lead  to  embarrassments, 
if  different  courts  held  different  doctrines  upon  the  rights  of  par- 
ties ;  but  as  to  the  question  of  remedies,  each  court  will  admin- 
ister them  according  to  its  constitution  and  jurisdiction.  I  shall 
allow  this  defence.  It  has  been  proved,  that  there  was  negli- 
gence on  the  part  of  the  ship ;  and  that  the  respondents  are  en- 
titled to  recover  some  damages.  A  more  difficult  question  is,  to 
what  amount.  It  appears  from  the  evidence,  that  some  loss  would 
necessarily  attend  the  transportation  of  those  articles,  at  that  time 
of  the  year.  I  am  satisfied,  that  the  great  loss  in  this  case,  (above 
the  necessary  leakage,)  was  partly  attributable  to  the  negligence 
of  the  carrier,  and  partly  to  the  negligence  or  misfortune  of  the 
shipper  or  consignee,  and  that  it  is  not  practicable  to  ascertain 
for  how  much  of  the  loss  the  one  party,  or  the  other,  is,  in  fact, 
responsible.  I  am,  therefore,  obliged  to  adopt  some  arbitrary 
rule  in  determining  the  amount  to  be  allowed  the  respondents. 
An  analogy  may  be  found  in  the  rule  adopted  by  courts  of  admi- 
ralty, in  cases  of  collision,  when  both  parties  are  in  fault.  In 
such  cases,  the  aggregate  amount  of  the  damages  is  divided  equally 
between  the  parties. 

Let  the  decree  be  made  up  by  deducting  for  the  ordinary  leak- 


(a)  See  ace.  Briiton  v.  Turner^  6  N.  H.  481 ;  FabricotH  y.  LauniiZj  3  Sandf. 
743.    NichoU  v.  TremUtt^  poaL 
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age,  two  gallons  per  barrel,  and  three  pounds  per  tierce.  And 
dednct  from  the  amonnt  of  the  freight  one>half  of  the  residue  of 
the  loss;  and  each  party  is  to  pay  one-half  of  the  aggregate  costs. 


October,  1856. 

The  R.  B.  Forbes. 

Where  a  Bhip  without  Bails,  was  lashed  to  a  steamer  alongside,  and  so  towed,  Uie  steamer 

famishing  the  whole  motive  power,  and  the  ship  came  in  oollision  with  a  sailing  ves- 

sel,  the  steamer  was  held  responsible. 
If  the  night  was  so  dark,  that  a  sailing  yessel  coming  np  Boston  harbor  could  not  be  seen 

from  the  ship  and  steamer,  in  season  to  avoid  a  collision,  it  was  not  propo*  for  the 

latter  to  leave  the  wharf  and  go  down  the  harbor. 
There  is  no  imperative  role  that  requires  a  sailing  vessel  to  show  a  lights    But  if  she 

neglect  to  do  so,  when  a  light  would  have  been  seen,  and  a  collision  therebj  prerentsd, 

she  will  not  recover  damages. 
Placing  powerful  lights  near  the  bows  of  a  ship,  in  snch  a  position  as  to  proT-ent  the 

loolKout  from  seeing  ahead,  is  blamable. 
Where  a  steamer  and  a  sailing  vessel  are  approaching  each  other,  it  is  the  duty  of  the 

latter  to  keep  her  course,  and  of  the  former  to  keep  clear. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Spragub,  J. — This  is  a  libel  in  rem^  against  the  steamer  R.  B. 
Forbes,  for  damages  caused  by  collision  between  the  schooner 
Eliza,  owned  by  the  libellants,  and  the  Romance  of  the  Seas,  a 
ship  of  about  1600  tons,  towed  by  the  steamer  and  lashed  to  the 
steamer's  side.  The  steamer  is  a  tow-boat  of  about  350  horse 
power.  The  schooner  was  lumber-laden,  and  was  beating  up 
Boston  harbor  on  the  evening  of  June  4th,  and  the  collision  took 
place  about  10  o'clock,  somewhere  between  Long  Island  Light 
and  the  Castle. 

The  first  question  presented  is :  Whether  the  steamer  can  be 
liable  ? 

It  is  contended,  in  the  defence,  that  the  steamer  was  the  mere 
motive  power ;  that  she  was  the  servant  of  the  ship ;  that  the  whole 
control  of  both  ship  and  steamer  was  in  the  owner  of  the  ship  ; 
and  therefore,  that  the  ship,  or  her  owners,  are  alone  liable. 

It  is  to  be  observed,  that  the  ship  had  no  motive  power  of  her 
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own.  Her  sails  were  furled,  and  whatever  motion  she  had  was  im- 
parted to  her  by  the  steamer.  The  only  separate  motion  which  the 
ship  could  have  would  be  such  lateral  motion  as  might  result  from 
a  change  of  her  rudder.  The  ship  and  the  steamer  were  so  lashed 
together  as  to  constitute  one  moving  mass,  whose  momentum  was 
the  result  of  the  steamer's  motive  power  acting  upon  the  aggre- 
gate bulk  and  weight  of  both  ship  and  steamer.  The  steamer  had 
the  control  of  the  ship ;  and  if  there  was  negligence  in  causing  the 
collision,  the  steamer  must  be  held  liable. 

The  fact  that  the  steamer  was  hired  for  the  service  of  towage, 
can  make  no  difference.  This  is  a  proceeding  in  rerriy  and  not  in 
personam.  Generally,  in  a  suit  in  rem,  no  regard  is  had  to  the 
ownership.  One  great  benefit  of  such  a  proceeding  is,  that  the 
law  puts  its  hand  on  the  offending  thing,  and,  without  inquiring 
who  is  the  proprietor,  gives  a  remedy  in  favor  of  the  injured  party, 
against  the  vessel  itself  which  has  caused  the  damage. 

It  is  not  necessary,  in  this  case,  to  decide  whether  the  ship  is 
also  liable.     That  is  not  now  before  me  for  consideration. 

It  has  been  contended  that  the  steamer  was  under  the  control 
of  the  oflScers,  or  of  the  pilot  of  the  ship.  But  if  such  were  the  fact, 
it  would  not  exonerate  the  steamer,  nor  affect  her  liability  as  to 
third  persons.  But  the  fact  of  such  control  is  not  proved.  The 
testimony  of  both  the  captain  and  mate  of  the  steamer  show  that 
the  orders,  at  and  about  the  time  of  the  collision,  were  given, 
chiefly,  by  the  oflScers  of  the  steamer.  It  did  not  appear  that  the 
master  of  the  ship  took  any  part  in  the  direction,  at  that  time. 

It  is  contended  that  the  fault  was  on  the  part  of  the  schooner ; 
or  that  the  accident  was  inevitable. 

As  to  the  latter,  the  more  intelligent  witnesses,  on  both  sides, 
testify  that  the  night  was  slightly  overcast,  with  stars  appearing 
here  and  there,  and  that  the  schooner  could  be  seen  at  a  consider- 
able distance, — far  enough  to  have  been  avoided  with  due  precau- 
tion. Several  of  the  witnesses  for  the  defence,  it  is  true,  say  that 
the  night  was  very  dark.  But  if  it  was  so  dark  that  the  schooner 
could  not  be  seen,  then  it  was  not  a  night  for  such  a  large  ship 
and  so  powerful  a  steamer  to  have  left  the  wharf  to  go  down  the 
harbor,  where  vessels  are  very  numerous,  both  outward  and  in- 
ward bound.  In  either  view  it  is  not  a  case  of  inevitable  accident. 
22 
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Where,  then,  was  the  fault  ?  It  is  contended  that  the  schooner 
did  not  show  a  light,  and  that  this  was  culpable  negligence.  There 
is  no  imperative  rule  that  required  her  to  show  a  light.  But  if 
traversing  these  waters  in  the  night  time,  where  steamers  may  be 
expected,  she  omitted  to  do  so,  she  ought  not  to  recover  damages 
against  the  steamer,  if  the  latter  had  a  good  look-out  which  would 
have  seen  a  light  and  prevented  the  collision ;  for  a  steamer  using 
due  care  and  skill  has  a  right  to  run,  when  the  night  is  such  that 
a  suitable  light  can  be  seasonably  discovered.  But  the  evidence 
shows  that  she  did,  in  fact,  exhibit  a  sufficient  light.  [The  judge 
here  went  into  an  examination  of  the  evidence.]  The  schooner 
does  not  appear  to  have  been  in  fault.  How  was  it  with  the  ship 
and  steamer  ?  They  had  a  good  look-out,  both  in  numbers  and 
character,  and  yet  they  failed  to  discover  the  schooner's  light  in 
season,  although  the  night  was  such  that  it  ought  to  have  been 
seen.  Why  did  they  not  see  it  ?  Solely,  in  my  judgment,  be- 
cause the  lights  on  the  ship  and  steamer  were  unskilfully  placed. 
Powerful  lights  were  placed  near  the  bows  of  the  ship,  directly  in 
the  line  of  vision  of  those  on  the  look  out.  Here  was  the  fault. 
And  this  accounts  for  the  testimony  of  some  of  the  witnesses,  who 
were  on  the  look  out,  that  the  night  seemed  to  them  very  dark, 
and  that  they  could  see  only  a  short  distance  ahead.  There  was 
a  great  mistake  in  the  arrangement  of  the  lights.  According  to 
the  defendant's  own  witnesses,  they  were  so  placed  as  effectually 
to  prevent  a  view  directly  ahead.  This  also  accounts  for  the  con- 
tradiction in  the  testimony  respecting  the  position  of  the  vessels, 
when  they  came  together.  All  the  witnesses  on  board  of  the  ship 
and  steamer  say,  that  when  they  first  saw  the  schooner  she  was 
lying  across  the  ship's  bows ;  that  she  appeared  to  be  just  going 
in  stays ;  and  that  the  ship  struck  her  bowsprit  at  a  right  angle 
with  the  ship's  keel.  All  those  on  board  of  the  schooner  say  that 
she  did  not  go  in  stays,  but  was  close  hauled  on  the  wind,  and 
that  the  vessels  came  together  nearly  ^^  head  on,"  or  at  an  angle 
of  only  one  or  two  degrees.  From  an  inspection  of  the  bowsprit, 
a  part  of  which  has  been  brought  into  court,  I  am  convinced  that 
the  first  blow  must  have  been  made  by  a  vessel  approaching  from 
nearly  an  opposite  direction,  and  not  at  a  right  angle.  And  the 
sudden  and  near  appearance  of  the  schooner,  as  testified  to  by  the 
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^tDesses  for  the  defence,  still  farther  confirms  the  belief  that  she 
was  not  seen,  until  the  projecting  jib-boom  of  the  ship  had  begun 
to  press  her  round,  and  to  give  her  the  appearance  of  going  in 
stays  under  the  ship's  bow. 

It  has  been  contended,  that  inasmuch  as  the  schooner  saw  the 
steamer  a  mile  off,  the  schooner  should  have  kept  clear  of  the 
steamer.  But  the  rule  of  the  sea  is,  that  a  sailing  vessel  is  to 
keep  on  her  course,  and  it  is  the  duty  of  the  steamer  to  avoid  her. 
The  schooner  had  a  right  to  believe,  and  to  act  upon  the  belief, 
that  the  steamer  would  diverge  at  the  proper  time  to  go  clear. 
If  the  schooner  had  diverged,  and  in  consequence  thereof  had 
come  in  collision  with  the  steamer  or  ship,  she  would  have  been  in 
fault. 

I  am  of  opinion  that  the  schooner  was  not  in  fault,  but  that 
there  was  fault  on  the  part  of  those  in  charge  of  the  steamer  and 
ship,  and  that  the  steamer  is  liable  for  the  damages  resulting  from 
the  collision. 

Decree  for  the  libellants. 

(yharles  JE.  Pike,  for  libellants. 

S.  F.  Durant  ^  M,  Dyer,  Jr.,  for  claimants. 

See  ace.  Sproul  v.  HemmingvHiy,  14  Pick.  1 ;  and  as  to  liability  of  steam-tugs 
towing  barges  and  canal  boats,  The  John  Counter^  Stuart^s  Adm. ;  The  Express, 
1  Blatchf.  C.  C.  365.  But  see  The  Creole,  2  Wal.  Jr.,  485 ;  The  Sampson,  3  Am. 
Law  Reg.  337 ;  The  Duke  of  Sussex,  1  W.  Rob.  270 ;  The  Oipsey  King,  2  Id. 
637;  The  Christina,  3  Id.  27 ;  The  Kingston  by  Sea,  3  Id.  152.  As  to  the  rule 
of  the  sea,  see  The  Oregon,  18  How.  570;  Haney  v.  BaU,  Steam  Packet  Co.,  23 
Id.  292,  and  The  Osprey,  ante. 
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Bearse  V.  Ropes  et  al. 

Under  the  eommon  bill  of  lading,  the  carrier  Ib  not  neoessarily  exonerated  from  liabilitj 

for  damage,  although  he  take  the  usual  care  and  precautions,  and  oonrej  the  goods  in 

the  usual  manner. 
Where  goods  shipped  under  such  bill  of  lading,  are  damaged  on  the  YOjage,  and  thft 

carrier  claims  to  be  exonerated,  on  the  ground  that  the  damage  was  caused  by  the. 

danger  of  the  seas,  the  burden  of  proof  is  upon  him. 
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Wberi  diinage  to  hemp  wM  ooeAiioned  by  oil,  wUeb  had  eseaped  from  OMks  in  the  Bold, 

and  the  escaping  of  the  oil  was  not  caused  by  the  danger  of  tbe  seas :  Seldt  that  tha 

carrier  was  liable  for  snch  damage  to  the  hemp. 
SitnbU. — ^Where  hemp  is  damaged  by  water's  "btowing"  in  the  hold,  the  weather  being 

good  during  the  Toyage,  and  there  being  no  extraordinary  oooarrenee,  and  no  unuaal 

quantity  or  motion  of  water  in  the  hold,  the  eairier  is  liable. 
The  carrier  ought  to  take  adequate  measures  to  protect  the  cargo  against  a  common  uid 

ordinary  occnrrenee,  which  might  and  ought  to  hare  been  foreseen. 
Jn  a  soli  by  a  carrier  for  fteigfaty  the  respondent  set  np,  in  d«fenoe»  damage  to  the  goodie 

The  court  being  of  opinion,  that  the  carrier  was  liable  for  such  damage,  and  that  i^ 

exceeded  the  amount  of  the  freight,  dismissed  the  libel. 

The  factd  are  sufficiently  stated  in  the  opinion  of  the  court. 

Sprague,  J. — This  is  a  libel  for  freight  of  a  quantity  of  hemp 
and  iron,  from  New  York  to  Boston,  in  the  schooner  Qranite  State. 
There  is  no  question,  that  the  freight  was  earned.     The  defence 
is,  that  the  hemp  was  damaged  on  the  voyage,  by  oil  and  sea-water. 
Of  the  fact  of  such  damage  there  is  no  doubt,  and  that  it  exceed- 
ed the  amount  of  the  freight ;  the  only  question  is,  whether  the 
carrier  ought  to  be  held  liable  therefor.     The  master  of  the 
schooner  signed  a  bill  of  lading  in  New  York,  in  the  usual  form, 
acknowledging  the  receipt  of  the  goods  on  board,  in  good  order, 
and  promising  to  deliver  them  in  like  good  order,  to  the  consig- 
nees in  Boston,  danger  of  the  seas  only  excepted.     It  is  not  con- 
tended, that  the  deterioration  of  the  hemp,  in  this  case,  arose  from 
the  nature  or  character  of  the  article  itself,  that  is,  from  any  in- 
herent quality  or  principle,  but  the  damage  arose  entirely  from  its 
coming  in  contact  with  oil  and  sea-water,  in  the  hold  of  the  ves- 
sel.    The  bill  of  lading  contains  a  contract  in  writing.     There 
being  no  doubt  that  the  hemp  was  received  on  board  in  good  order, 
and  no  suggestion  of  any  inherent  defect  or  decay,  the  only  ques- 
tion is,  whether  the  damage  was  occasioned  by  the  danger  of  the 
seas.     It  is  insisted,  indeed,  on  behalf  of  the  carrier,  that  if  he 
took  the  usual  care  and  precautions,  and  conveyed  these  goods  in 
*  the  usual  manner,  he  is  not  responsible  for  damage,  whether  aris- 
ing from  the  danger  of  the  seas  or  otherwise.     To  this  I  cannot 
accede.     In  order  to  exonerate  himself  from  liability,  he  must 
bring  himself  within  the  exceptions  of  the  bill  of  lading,  and  show 
that  the  damage  arose  from  the  danger  of  the  seas.     It  appears 
that  part  of  the  hemp  was  stowed  in  the  after-part  of  the  vessel, 
upon  other  cargo,  and  this  received  no  injury.     The  hemp  which 
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jsuffered  wa9  in  the  forward  part  ^f  the  yeaael.  On  the  one  hand, 
it  Ib  isBbted  that  the  dam9£e  to  thu»  arose  from  the  perils  of  tb# 
9ea ;  on  the  other,  that  it  was  occasioned  by  improper  stowage,  or 
acme  want  of  reasonable  care  or  skill  on  the  part  of  the  carrier* 
The  schooner  was  put  up  in  New  York  for  freight  for  Boston,  and 
after  filling  up,  she  sailed  during  the  latter  part  of  June,  and 
arrived  in  Boston  early  in  July.  Nothing  unusual  occurred  on 
the  passage ;  she  met  with  no  accident,  no  bad  weather,  and  en* 
countered  no  unt^ual  wind  or  waves.  The  ship's  company  con<- 
aisted  of  seven  persons,  and  of  these,  the  testimony  only  of  one  sea- 
man is  produced.  He  says,  that  in  coming  round  the  Gape  the  vessel 
careened,  and  the  master,  for  that  reason,  took  in  sail,  but  he  does 
not  say  to  what  extent ;  and  taking  in  sail  is  one  of  the  ordinary  oo- 
currences  of  a  sea  voyage*  And  he  says,  in  express  terms,  there 
was  nothing  extraordinary  or  unusual  in  the  passage  from  New 
Xoik.  In  such  a  passage,  in  summer,  with  no  bad  weather  and 
no  bad  sea,  and  with  only  so  much  wind  as  to  cause  them  once  tQ 
shorten  sail,  it  would  seem  that  such  an  article  as  hemp  ought  not 
to  have  suffered  damage,  on  board  of  a  seaworthy  vessel,  if  pro- 
perly cared  fpr. 

As  to  that  part  of  the  damage  which  waa  occasioned  by  oil,  a 
considerable  quantity  of  oil,  in  forty-gadlon  casks,  was  in  the  hold 
of  this  vessel,  but  not  within  twenty  feet  of  the  hemp ;  about 
120  gallons  leaked  out,  and  with  the  water  in  the  hold,  came  in 
contact  with  the  hemp.  There  is  nothing,  whatever,  to  show  that 
this  leakage  was  occasioned  by  danger  of  the  seas.  The  cooper 
at  Boston  testified,  that  the  hoops  were  loose  on  two-thirds  or  three- 
fourths  of  the  casks,  and  he  is  of  opinion,  that  they  could  not  have 
been  in  good  order  when  taken  on  board.  From  one  of  the  casks 
all  the  oil  had  escaped,  except  five  gallons.  How  this  oil  was 
jstowed  on  board,  and  whether  properly  secured  or  not,  there  is 
absolutely  no  testimony,  the  evidence  as  to  stowage  being  confined 
to  the  hemp.  The  decision  of  Judge  Story,  in  the  case  of  Th€ 
Seeiidej  2  Sumn.  567,  has  a  forcible  application  to  this  part  of 
the  case.  Then  as  to  the  damage  by  water,  it  is  suggested  that 
this  was  occasioned  by  '^  blowing,"  as  it  is  called,  that  is,  by  the 
water  in  the  hold  of  the  vessel  being  forced  up  through  the  seams 
of  the  ceiling,  and  thus  thrown  upon  the  hemp.     It  is  not  shown 
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or  contended,  that  there  was  any  nnnBual  quantity  of  water  in  the 
yessel,  at  any  time,  or  any  nnnsnal  motion.  Indeed,  the  whole 
evidence  is  to  the  contrary ;  and  it  is  said,  that  this  blowing,  when 
the  ceiling  is  not  canlked,  is  a  common  occnrrence.  Now,  it  would 
seem,  that  the  carrier  ought  to  take  adequate  measures  to  protect 
the  cargo  against  a  common  and  ordinary  occurrence,  which  might 
and  ought  to  have  been  foreseen.  As  to  the  stowage  of  the  hemp, 
the  evidence  is  not  satisfactory.  Of  all  the  persons  engaged  in  load* 
ing  and  unloading  this  vessel,  the  testimony  of  one  only  is  pro- 
duced,  and  he  a  common  sailor,  and  he  speaks  only  of  what  took 
place  in  New  York.  He  says  that  he  assisted  in  stowing,  that  the 
hemp  forward  was  placed  on  a  platform,  with  dunnage  under  it. 
When  asked  his  opinion,  whether  it  was  properly  stowed  or  not, 
he  replied  that  he  never  stowed  any  better,  but  nowhere  says  that 
he  had  ever  stowed  hemp  before,  and  on  cross-examination  says, 
that  he  never  stowed  any  in  the  forward  part  of  the  vessel.  Nei* 
ther  the  mate,  nor  any  other  person  engaged  in  unlading  the 
vessel,  is  produced  as  a  witness.  The  only  evidence  of  the  stow* 
age,  in  Boston,  comes  from  one  of  the  port  wardens,  who  expressed 
the  opinion  that  the  hemp  was  properly  stowed.  But  he  testified 
that  he  was  not  called  upon  to  make  any  examination,  until  after 
a  part  of  the  cargo  had  been  discharged,  and  that  when  he  first 
went  to  the  vessel,  a  part  of  the  damaged  hemp  was  on  the  wharf, 
and  of  that  which  remained  in  the  hold,  some  appeared  to  have 
been  moved,  after  the  arrival  of  the  vessel.  Of  course,  he  could 
not  know  from  his  own  inspection,  where  it  was  during  the  passage, 
and  must  have  relied  for  that  fact  upon  the  information  of  others, 
and  they  are  not  called  as  witnesses.  He  further  says,  that  he 
saw  no  indications  of  there  having  been  any  unusual  quantity,  or 
uncommon  motion  of  water  in  the  vessel.  On  the  whole,  I  am 
not  satisfied  that  the  damage  to  the  hemp,  either  from  the  oil  or 
the  water,  was  occasioned  by  the  danger  of  the  seas,  within  the 
true  meaning  of  the  bill  of  lading,  and  as  the  amount  exceeds  the 
sum  claimed  as  freight,  the  libel  must  be  dismissed  with  costs. 

3.  «7.  Thomas,  for  the  libellants. 

J,  Codmarty  for  the  respondents. 

See  The  Martha,  OIc.  140;  Lamb  v.  Parkman,  post,  343. 


MASSACHUSETTS,  1867.  886 
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January^  1857. 

Page  bt  al.  v.  Hubbard  et  al. 

ASSiaNIBS  OF  DONA.LD   m'kAT. 

A  lien  for  materials  ftumiBhed  to  a  yessel  built  in  Massachnsetts,  is  not  lost  by  the  eredi  tors' 
taking  the  debtor's  negotiable  promissory  note,  which  is  prodaced  at  the  hearing,  and 
offered  to  be  oanoelled. 

How  far  the  giving  of  a  negotiable  promissoiy  note  for  a  pre-existing  debt  is,  by  the 
law  of  Massaehnsetts,  deemed  payment  of  such  debt. 

Certain  questions  in  this  case  were,  by  agreement  of  parties, 
and  the  sanction  of  the  Court  of  Insolvency,  submitted  to  the 
arbitration  of  Judge  Sprague,  of  the  United  States  District  Court, 
who  gave  an  opinion  substantially  as  follows.  The  facts  are  suffi- 
ciently stated  in  the  opinion. 

Sprague,  J. — By  agreement  with  the  builder,  who  was  also  the 
owner,  of  the  ship  Baltic,  materials  were  furnished  for,  and  went 
into,  the  construction  of  that  vessel,  and  were  charged  in  account 
against  the  builder.  This  created  a  lien  upon  that  ship  for  the 
price,  by  virtue  of  the  Massachusetts  Statute  of  1855,  chap.  281. 
Subsequently,  the  builder  gave  his  two  negotiable  promissory  notes 
to  the  creditor,  to  the  amount  of  $3500,  which  are  now  produced 
to  abide  the  decision  of  this  case.  The  creditor  gave  a  receipt  for 
each  note,  stating  that  it  was  received  on  account.  The  question 
is,  was  the  lien  lost  or  displaced  to  the  amount  of  those  notes  ? 
The  statute  says,  that  the  ^'  lien  shall  continue  until  the  debt  is 
satisfied." 

Has  this  debt  been  satisfied,  within  the  meaning  of  the  statute  ? 
The  creditor  has  received  nothing,  except  another  promise  of  the 
debtor  to  pay  it.  This  second  promise  is,  indeed,  in  writing  and 
negotiable ;  but  it  is  a  promise  to  pay  the  same  debt.  It  acknow- 
ledges value  received,  but  the  only  value  received  was  the  mate- 
rials which  went  into  the  ship ;  the  debt,  therefore,  cannot  properly 
be  said  to  be  satisfied,  merely  because  there  had  been  two  pro- 
mises by  the  debtor  to  pay  it,  tbe  one  by  parol,  and  the  other  in 
writing,  negotiable.     But  it  is  insisted,  that  by  the  law  of  Massa- 
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chnsetts,  the  taking  of  a  negotiable  note  of  the  debtor  is  a  pay- 
ment of  the  account,  and  that  the  original  debt  is  therefore  satis- 
fied, within  the  meaning  of  the  statute.  By  the  common  law,  as 
administered  in  England,  and  as  it  is  believed  in  all  the  States, 
except  Massachusetts  and  Maine,  the  taking  of  a  negotiable  note 
for  a  pre-existing  debt,  is  not  presumed  to  be  payment,  but  only 
another  promise,  held  as  collateral  to  the  first. 

The  Massachusetts  doctrine  is  different,  and  this  difference  has 
been  created,  not  by  any  act  of  the  legislature,  but  by  decisions  of 
the  courts.  It  is  very  desirable  that  the  law  of  contracts,  so  far  at 
least  as  it  affects  the  substantial  rights  of  parties,  should  be  uni- 
form throughout  the  commercial  world,  and  especially  between  the 
States  of  our  Union,  so  that  a  creditor  shall  not  lose  his  debt  in  a 
neighboring  State,  by  an  act,  which,  if  done  in  his  own,  would  im- 
pair no  right. 

The  Massachusetts  decisions,  therefore,  i^ould  be  looked  at  with 
a  disposition  to  reconcile  them  with  the  general  commercial  doc- 
trine, and  so  as  to  create  as  little  difference  as  a  fair  construction 
will  admit.  Looking  at  them  with  this  view,  I  think  that  the 
difference  may  be  found  to  affect  the  form  of  the  remedy,  rather 
than  the  substantial  rights  of  the  parties.  In  examining  the  Mas- 
sachusetts decisions,  we  must  not  regard  them  as  laying  down  any 
positive  or  arbitrary  rule,  but  look  carefully  at  the  reasons  as- 
signed, and  presume  that  the  court  did  not  intend  that  the  doc- 
trine should  go  farther  than  the  reasons  upon  which  it  rests.  The 
earliest  reported  decisions  were  pronounced  by  Chief  Justice  Par- 
sons, in  Thacher  v.  Din^more,  5  Mass.  299,  and  Maneely  v. 
M^O-eCy  6  Id.  143,  where  he  says,  that  this  had  been  the  course 
of  decisions  for  many  years.  And  the  reason  he  assigns  is  this : 
that  if  an  action  be  maintainable  on  the  original  account,  the 
debtor  may  subsequently  be  sued  by  an  indorsee  of  the  note  which 
had  been  given  therefor,  and  thus  the  debtor  be  compelled  to  pay 
the  debt  twice ;  and  therefore  the  creditor  should  sue  only  on  the 
note ;  that  is,  that  he  should  have  his  remedy  for  the  debt  only  on 
the  second  promise.  The  case  and  l^e  reason  contemplate  the 
mere  substitution  of  the  second  promise  for  the  first ;  and  that  the 
remedy  would  be  as  effectual  upon  the  latter  as  upon  the  former. 
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The  court  do  not  contemplate  that  tlie  creditor  is  to  lose  any 
right  or  security ;  but  only  t^iat  he  shall  9ot  place  his  debtor  ij^ 
a  situation  in  which  he  may  be  subjected  to  pay  twice.  The  courts 
in  England  and  in  other  States  secure  this  object  by  requiring 
the  production  of  the  note  to  be  cancelled,  when  the  judgme;Q:( 
is  rendered  on  the  original  promise.  Thus  the  same  object  is  at- 
tained by  both,  though  by  different  modes.  But  suppose  the  cre- 
ditor holds  collateral  security  for  the  original  debt,  and  aftefwards 
takes  a  negotiable  pote ;  it  is  clear,  tha4;  by  ithe  jurisprudence  of 
England  and  the  other  States,  the  creditor  will  not  thereby  lo9^ 
the  benefit  of  hie  collateral  security,  unless  such  was  the  intentim 
of  the  parties ;  iand  such  intention  would  not  be  presumed  froni 
the  mere  fact  of  taking  the  negotiable  note  of  tlie  debtor.  Jp 
the  Massachusetts  doctrine  different  in  this  respect  ?  I  appr^ 
hend  that  it  is  not,  but  that  the  decisions  may  be  fairly  reconciled 
with  it.  Her  courts  say,  that  9^  negotiable  note,  given  for  a  pr^ 
existing  simple  contract  debt,  is  presumed  to  be  payment ;  but  thi0 
being  only  a  presumption  of  fact,  may  be  repelled.  They  hay^ 
further  decided,  that  it  may  be  avercome  merely  by  circumstances; 
that  is,  by  any  circumstances  that  repel  the  presumption  that  th^ 
)>arties  intended  the  3econd  promise  to  he  a  payment  of  the  first. 
The  courts  of  Massachusetts  adhere,  as  firmly  as  those  of  any 
pther  State,  to  the  doctrine  that  the  intention  .of  the  parties  i9  to 
gOYem.  Now,  in  determining  whether  the  creditor  intended  that 
the  original  contract  should  be  annulled,  the  fact  that  he  held 
collateral  security  for  its  performance,  is  very  material,  and  ht^ 
so  been  considered  by  the  courts  of  Massachusetts,  And  J  b^ 
lieve  they  have  nowhere  said,  that  it  is  not  sufficient,  of  itself,  tQ 
rebut  the  presumption  that  the  creditor  intended  th^  negotiable 
note  to  be  a  substitute  for  the  origin;E|.l  promise^  ^o  911  tP  deprivi^ 
him  of  his  collateral  security^ 

I  have  met  with  three  cases  in  which  security  waa  held  by  thjQ 
creditor.  In  Fowler  v,  Btnh^  21  Pick.  280,  a  note  payable  by 
instalments  being  secured  by  mortgage,  the  iiegotiable  note  of  th^ 
debtor  was  taken  for  the  first  instalment,  and  payment;  thereof 
indorsed  on  the  original  note,  and  the  note  and  mortgage  thep  sold 
to  a  third  person^     Here,  if  the  first  instalment  b&d  Aot  been  paid. 
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the  debtor  would  have  been  subject  to  a  penalty,  as  the  creditor 
might  at  once  enter  to  foreclose.  This  and  the  entry  of  payment 
on  the  note,  and  the  sale  thereof  then  contemplated,  were  sufficient 
to  show  that  the  parties  intended  the  new  note  should  be  payment. 
So  in  Biise  v.  Alexander^  2  Met.  157,  where  a  third  person  had 
given  his  own  note  as  collateral  security,  and  subsequently  the 
creditor  gave  time  to  the  debtor,  and  took  his  note  with  new  secu- 
rity, the  collateral  promissor,  who  was  but  a  surety,  was  held  to 
be  discharged.  But  in  the  case  of  BtUts  v.  DeaUy  2  Mete.  76,  a 
debt  was  due  on  account ;  the  creditor  took  security  by  the  bond 
of  a  third  person,  conditioned,  if  the  debt  was  paid  within  eighteen 
months,  the  bond  should  be  void ;  afterwards  the  debtor  gave  to 
the  creditor  his  own  negotiable  note  for  the  amount  of  the  account, 
bearing  the  same  date  with  the  bond,  and  the  creditor  gaye  him  a 
receipt.  It  was  held  that  it  was  not  to  be  presumed  that  the  cre- 
ditor intended  to  relinquish  his  security ;  and  therefore  the  note 
was  not  to  be  deemed  payment  of  the  original  debt.  The  remarks 
of  Shaw,  C.  J.,  in  delivering  the  opinion  of  the  court  in  the  case 
of  MeUedge  v.  The  Boston  Iron  Company y  5  Cush.  169,  170,  are, 
so  far  as  they  go,  in  accordance  with  the  views  I  have  here  taken. 
It  is  true,  that  in  the  case  of  2%e  Barque  Chusan^  2  Story,  467, 
Judge  Story,  treating  of  a  case  of  admiralty  lien,  speaks  of  the 
Massachusetts  doctrine  as  differing  from  that  of  New  York,  in  a 
manner  which  would  indicate  that  he  supposed  the  lien  would  be 
lost  by  taking  a  note  in  Massachusetts,  when  it  would  not  be  lost 
by  the  same  act  in  New  York.  But  the  contract  there  was  made 
in  New  York,  and  he  had  no  occasion  to  examine  the  jurispru- 
dence of  Massachusetts.  I  think  the  Massachusetts  doctrine  does 
not  go  further  than  to  consider  the  taking  of  a  negotiable  note  a 
flubstitute  for  the  pre-existing  debt,  where  that  would  not  impair 
any  security  of  the  creditor.  And  to  this  extent  it  is  unobjection- 
able, as  it  causes  no  inconvenience  to  the  creditor,  and  may  better 
protect  the  debtor.  If  it  materially  changed  the  right  of  the 
creditor,  I  think  it  would  be  an  unfortunate  departure  from  the 
general  rule  of  law.  I  am  of  opinion  that  the  lien,  in  this  case, 
was  not  displaced  or  impaired  by  the  taking  of  the  notes,  and  that 
if  the  conditions  of  the  statute  were  complied  with,  it  could,  after 
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the  expiration  of  the  tenu  of  credit,  be  enforced  in  the  admiralty, 
by  process  in  rem. 

J.  A,  Andrew  J  for  the  plaintiff. 

P-  W.  Chandler^  for  the  defendant. 


In  the  earliest  case  decided  before  the  revolutioa,  and  referred  to  by  C.  J. 
Parsons,  in  Thacher  ▼.  Dinsmore,  5  Mass.  299,  the  notes  were  not  produced. 
In  6  Id.  146,  Parsons,  C.  J.,  speaking  of  the  Massachusetts  doctrine,  says,  ^'  there 
is  no  inconvenience  to  the  creditor."  It  does  not  extend  to  cases  in  which  the 
notes  taken  are  not  negotiable.  Oreenwood  v.  Curtis,  6  Id.  358 ;  Tmsiees  y. 
Kendrick^  12  Me.  381 ;  Edmondv.  CaMwdl,  16  Id.  3i0. 


February ,  1867. 

United  States  v.  Pikgree. 

An  instroment  not  in  the  form  of  a  bond  with  a  penal  sum  and  condition,  bat  contain* 
ing  the  requirements  of  the  Statute  of  1854,  chap.  80,  and  the  obligors  not  being  pre- 
jadioed  by  the  form,  was  held  a  sufficient  bond  under  that  statute. 

The  **  additional  duty  of  one  hundred  per  cent"  secured  by  transportation  bonds,  under 
Aet  1854,  chap.  80,  sec.  6,  is  one  hundred  per  cent,  on  the  original  duty,  and  not  on 
the  inroice  value  of  the  goods. 

The  transportation  bond  under  that  section,  properly  includes  the  original  duty,  as  well 
as  the  additional  duty,  the  bond  first  given  for  the  original  duty  being  cancelled. 

Messrs.  Pingree  &;  Oo.  imported  certain  bags  of  castana  nuts, 
and  placed  them  in  the  bonded  warehouse  in  Salem,  giving  bonds 
for  the  import  duties,  which  were  $105.  The  invoice  value  of  the 
nuts  was  $350.  Being  desirous  of  removing  them  to  Boston  for 
sale,  in  bond,  they  executed,  with  sureties,  the  instrument  required 
of  them  at  the  Salem  custom  house,  which  is  called  a  transporta- 
tion bond.  It  was  not  in  the  usual  form  of  a  bond,  with  a  condi- 
tion and  a  penal  sum,  but  was  a  covenant,  under  seal,  that  the 
goods  should  be  transported  to  Boston  and  there  re-warehoused 
within  thirty  days,  and  failing  that,  that  the  defendants  would 
pay  the  import  duty  of  $105,  and  a  further  sum  of  $350,  as  '^  an 
additional  duty,"  under  the  Act  of  1854,  chap.  30.  By  a  misap- 
prehension on  the  part  of  the  merchants  who  bought  the  nuts  of 
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the  defendajits,  and  without  any  intejcit  to  ayoid  re-var^houfiiD^ 
the  nuts  were  not  re-warehoused  within  the  tiineu  The  goyem* 
ment  claimed  a  verdict  for  9455^  which  W93  so  render ed,  under  j?ro 
forma  instructions  from  the  PQwnt«  Th^  d^fendwt^  tiieu  moved 
in  arrest  of  judgment. 

Sprague,  J. — Several  grounds  are  taken  in  support  of  this 
-motion.  The  first  is,  that  the  instrument  in  suit  is  not  '^a  bond," 
within  the  meaning  of  the  statute.  It  is  not,  to  be  sure,  in  th$ 
form  of  a  bond  with  a  penal  sum  and  condition,  but  if  its  require- 
ments are  those  of  the  statute,  and  no  harm  is  done  to  the  defend- 
ants by  its  form,  and  I  cannot  see  that  they  are  prejudioed  by 
the  form,  I  think  they  must  be  held  by  the  instrument  they  have 
executed. 

The  second  and  chief  ground  is,  that  the  bond  is  in  too  large  an 
amount.  This  depends  upon  the  construction  to  be  given  to  the 
Act  of  1854,  chap.  80.  And  there  is  a  singular  difficulty  in  con- 
struing this  statute.  The  act  requires  the  collector  to  take  a  bond 
for  transportation  and  re-warehousing;  and  then  provides  that  if 
the  goods  are  not  duly  re-warehoused,  the  collector  shall  levy  and 
collect  ^'  an  additional  duty  of  one  hundred  per  cent.,"  which  addi- 
tional duty  shall  be  secured  by  said  bond.  The  district  attomej 
coi^tends  that  this  clause  means  an  additional  duty  of  one  hundred 
per  cent,  on  the  invoice  value  of  the  goods.  The  bond  was  framed, 
the  declaration  drawn,  and  the  verdict  rendered  on  this  theory. 
The  defendant's  counsel  contends  that  it  means  one  hundred  per 
cent,  on  the  original  duty,  or,  in  other  words,  a  second  duty  of 
tb^  same  amount  a9  the  first. 

Taking  thi9  ^tatut^  aloi^e,  we  find  no  antecedent  to  which  i^ 
X^fev  this  language,  except  the  import  duty.  The  statute  makes 
fio  fkllusipn  to  invoice  or  value,  but  only  to  import  duty.  The 
per  c^ntage  must  be  palqul^ted  upon  something.  That  soo^ething 
mJV^t  be  the  original  duty,  if  we  confine  our  view  to  this  act,  for 
the  apt  presents  no  other  subject-matter  than  the  duty. 

iBnt  on  referring  to  the  general  tariff  act,  we  find  that  all  duties 
iare  cid  valorem^  that  is,  a  per  centage  on  the  value  of  the  goods. 
The  original  duty,  then,  being  thirty  per  cent,  ad  valorem^  it  is 
argued  that  the  ^^  additional  duty  of  one  hundred  per  cent."  must 
be  one  hundred  per  pent,  ad  valorem. 
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But,  in  reply,  it  is  said  that  the  Act  of  1854  is  only  supple^ 
mentary  to  the  Act  of  1846,  chap.  84,  and  that  it  must  be  coti-* 
stmed  in  subordination  to  that  act.  The  Act  of  1846  establishes 
the  warehouse  system.  It  allows  of  transportation  from  one  ware- 
house to  another,  in  bond;  and  provides  that  when  goods  are 
taken  out  of  warehouse  for  transportation,  a  transportation  bond 
shall  be  given  in  "double  the  duties."  Under  this  act,  if  the 
goods  were  not  re-warehoused,  the  utmost  the  government  could 
recover  was  "  double  the  duties,"  and  as  the  bond  could  be  chan- 
cered, the  court  could  direct  a  sum  to  be  paid  less  than  the  pen- 
alty. 

I  have  made  an  examination  into  the  regulations  of  the  treasury 
department,  and  find  the  construction  of  the  warehouse  acts,  and 
the  practice  under  them  prior  to  the  Act  of  1854,  to  have  been 
thus. — ^When  the  goods  were  originally  warehoused,  a  bond  was 
given  in  double  the  duties,  conditioned  to  be  void,  if  the  duties 
were  paid,  or  if  the  goods  were  withdrawn  according  to  law. 
When  goods  were  withdrawn  for  transportation,  under  bond,  the 
condition  of  the  original  bond  was  considered  as  fulfilled,  and  it 
was  cancelled.  The  goods  being  delivered  to  the  owner,  the  only 
security  which  the  government  has  for  the  original  duties  is  the 
transportation  bond ;  and  this  bond,  under  the  Act  of  1846,  was 
in  a  penal  sum  eqtial  to  double  the  duties.  If  the  goods  were 
duly  re-warehoused,  the  transportation  bond  was  cancelled,  and  a 
new  warehouse  bond  given  in  the  same  form  as  the  original. 

But  it  is  said  that,  under  the  Act  of  1846,  goods  were  frequently 
taken  out  of  warehouse,  a«  for  transportation,  on  this  bond,  and 
never,  in  fact,  re-warehoused,  but  put  into  the  market,  and  the 
government  officers  collected  only  the  original  duty,  the  bond 
being  treated  as  merely  a  new  security  for  the  duty.  In  this  way 
the  importer  evaded  the  payment  of  cash  duties,  and  obtained  a 
credit,  until  his  bond  was  payable  and  demanded.  This  may 
serve  to  explain  the  peremptory  requirement  in  the  Act  of  1854, 
that  the  additional  duty  ^^  shall  be  levied  and  collected."  If  the 
goods  are  not  re-warehoused,  the  original  duty  and  the  additional 
duty  are  both  due,  and  must  both  be  paid.  The  penal  sum  of  the 
bond  may  be  whatever  is  usual,  but  the  whole  additional  duty  must 
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be  collected,  whatever  may  be  the  grounds  for  equitable  relief^ 
from  accident,  mistake,  or  otherwise. 

I  am  satisfied  that  the  practice  of  including  the  original,  as  well 
as  the  additional,  duty  in  the  transportation  bond  is  authorized 
by  the  statute,  the  original  bond  being  cancelled.  This  bond, 
therefore,  properly  secured  the  duty  of  $105.  But  as  to  the  mode 
of  calculating  the  ^'  additional  duty  of  one  hundred  per  cent.,"  I 
am  of  opinion,  after  careful  consideration,  that  it  ought  to  be  con- 
strued as  one  hundred  per  cent,  on  the  original  duty.  If  the  other 
interpretation  is  put  upon  it,  the  owner,  for  a  mere  failure  to  re- 
warehouse  within  the  time,  perhaps  through  accident,  mistake,  or 
the  fraud  of  others,  must  pay  the  duties,  and  also  a  sum  equal  to 
the  whole  value  of  his  goods.  The  collector  is  obliged  to  collect 
the  entire  amount.  No  court  can  chancer  the  bond.  And  the 
case  is  not  within  the  provisions  authorizing  the  secretary  of  the 
treasury  to  remit  the  whole  or  part  of  a  penalty  upon  a  certificate. 
It  can  hardly  be  supposed  that  Congress  intended  such  a  result. 
Taking,  therefore,  this  act  in  connection  with  the  Act  of  1846, 
and  considering  the  mischief  to  be  remedied,  I  am  of  opinion  that 
it  was  intended  to  require  only  a  second  duty  of  like  amount  with 
the  first. 

It  is  argued,  that  the  rest  of  the  section  which  follows  the  re- 
quirement of  the  ^^  additional  duty,"  providing  that  the  collector 
may,  instead  of  the  ^^  additional  duty,"  exact  a  forfeiture  of  the 
goods,  shows  that  the  duty  must  have  been  equal  to  the  value  of 
the  goods.  But  the  additional  duty  is  absolute.  The  forfeiture 
is  discretionary,  and  is  accompanied  by  a  power  of  remission. 
This,  I  think,  shows  that  they  were  not  considered  by  Congress 
as  equal  to  each  other.  The  forfeiture  is  the  greater  penalty,  to 
be  inflicted  in  whole  or  in  part,  in  cases  justifying  or  requiring  it. 
The  additional  duty  is  a  lesser  penalty  and  made  absolute  in  all 

cases. 

The  bond  having  been  given  and  the  verdict  rendered  for  s 
larger  sum  than  the  statute  authorizes,  judgment  must  be  arrested. 

B.  F.  Sallettj  District  Attorney  for  the  United  States. 

M.  JB.  Dana^  Jr.y  for  the  defendants. 

This  decision  was  reversed  upon  appeal  to  the  Circuit  Court,  May  7th,  1857. 
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Lamb  et  al.  v.  Pareman. 

Under  a  charter-party  giring  to  the  hirer  the  whole  eapaoitj  of  the  ship,  the  owner 
thereof  is  not  a  common  oarriery  but  a  bailee  to  transport  for  hire. 

A  charter-party  for  the  transportation  of  a  cargo  of  merchandise  from  Calcntta  to  Boston, 
prescribing  no  mode  of  stowage,  tacitly  refers  to  the  established  and  known  usage  of 
the  trade,  for  the  manner  of  stowing  the  cargo. 

A  usage  in  such  trade  to  load  Tcssels  at  Calcutta,  with  ftill  cargoes,  including  gunny 
olotb  and  gunny  bags,  close  up  to  the  upper  deck,  without  dunnage  or  air  space  at  the 
top,  is  valid ;  although  gunny  cloth  thus  stowed  is  liable  to  damage  firom  the  conden- 
sation of  Taper  on  the  under  side  of  the  upper  deck. 

Under  a  eharter<party,  by  which  the  ship-owner  undertakes  to  stow  the  cargo  at  Cal- 
cutta, and  bring  it  si^ely  to  Boston,  perils  of  the  sea  only  excepted,  he  will  not  be 
liable  for  such  damage. 

The  liability  of  a  ship-owner  to  a  charterer  of  the  entire  Tessel,  will  not  be  varied  by  the 
fact,  that  the  master  gives  a  bill  of  lading,  in  common  form,  for  the  cargo  taken  on 
board  under  the  charter-party. 

Under  the  common  bill  of  lading,  the  carrier  is  exempted  from  liability,  not  only  for  loss 
oocasioned  by  perils  of  the  sea,  but  also  for  damage  or  deterioration  arising  from  the 
nature  of  the  article  and  voyage. 

But  if  there  has  been  a  want  of  proper  skill  and  care,  on  the  part  of  the  carrier,  in  guard- 
ing against  such  dangers,  damage  will  be  ascribed  to  negligence,  and  not  to  the 
perils  of  the  sea,  or  the  nature  of  the  article  and  voyage. 

This  was  a  libel  in  admiralty,  by  the  owner  of  the  ship  Napo- 
leon, to  recover  a  balance  of  freight  due  on  a  charter-party  from 
Calcutta  to  Boston.  The  contract  was  in  the  usual  form,  and 
contained  the  clause,  ^^  dangers  of  the  seas,  fire  and  navigation 
excepted."  The  owners  were  to  victual  and  man  the  vessel,  ap- 
point the  master,  keep  the  vessel  tight  and  stanch,  and  stow  the 
cargo,  and  deliver  it  to  the  respondent  in  Boston.  The  respondent, 
on  his  part,  was  to  furnish  a  ^^  full  cargo,"  including  broken  stow- 
age, and  was  to  pay  by  the  ton,  $13.50  for  whole  packages,  and 
$6.75  for  broken  stowage.  The  respondent  furnished,  at  Calcutta, 
a  cargo  consisting,  in  part,  of  gunny  cloths  and  gunny  bags,  in 
bales.  The  upper  tier  in  the  between-decks,  consisted  of  these 
bales,  which  were  screwed  close  to  the  beams  of  the  upper  deck, 
with  no  dunnage  or  other  protection,  and  no  air  space  between  them 
and  the  deck.  Between  the  beams  and  carlines,  up  to  the  deck, 
were  stowed  pockets  of  linseed.     In  discharging  the  cargo,  it  was 
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found  that  the  upper  tier  of  bales  in  the  between-decks  was 
damaged.  This  damage  was  chiefly  to  the  upper  cloths  in  the 
bales.  The  interior  of  these  bales,  as  well  as  the  entire  contents 
of  all  the  bales  that  did  not  come  in  contact  with  the  deck  were 
uninjured.  The  respondent  paid  all  the  freight,  except  $1233, 
which  he  claimed  to  deduct,  on  account  of  the  damage  to  the 
cargo. 

The  libellants  introduced  evidence  tending  to  show  that  there 
is  a  usage  in  the  trade  between  Calcutta  and  Boston^  to  stow  Ml 
cargoes  of  Calcutta  goods,  including  gunny  cloths  and  gunny  bags, 
close  to  the  beams,  without  mats  or  air-space.  This  was  met  by 
counter  testimony  on  the  part  of  the  respondent.  There  was  a 
great  amount  of  testimony  on  other  points  referred  to  in  the 
opinion.  * 

jT.  2>.  Mioty  for  the  libellants. — 1st.  The  contract  is  merely  a 
letting  of  the  capacity  of  the  vessel,  and  of  services  and  labor  in 
receiving,  carrying,  and  delivering  cargo.  The  libellants  are 
merely  bailees  or  carriers  for  hire,  and  liable  only  for  negligence. 
Angell  on  Carriers,  §  89 ;  Story  on  Bailm.  §§  495,  504. 

2d.  By  the  terms  of  the  contract,  the  respondent  is  to  furnish  a 
full  cargo.  This,  under  the  usage  of  the  trade,  gave  the  libellants 
the  right  to  stow  the  bales  close  up  to  the  beams,  without  matting 
or  air-space. 

3d.  If  the  bill  of  lading  varies  the  contract,  it  is  not  binding  on 
the  owners,  and  cannot  enlarge  their  liabilities. 

4th.  If  the  owners  are  common  carriers,  and  liable  as  on  a  bill 
of  lading,  still  the  damage  in  this  case  is  from  natural  causes,  like 
fermentation,  or  evaporation,  for  which  the  common  carrier  is  not 
liable. 

5th.  The  burden  is  on  the  respondent  to  show  negligence.  Angell 
on  Carriers,  61;  Clark  v.  Barnwell^  12  How.  272;  Flanders  on 
Shipping,  199 ;  Smith  on  Contracts,  80,  31. 

6th.  The  usage  is  sufficiently  proved,  and  is  reasonable  and  bind- 
ing. Angell  on  Carriers,  57,  231,  301 ;  Gfracie  v.  Mar.  Ins.  Co., 
8  Cranch,  77 ;  Rich  v.  Lamlerty  12  How.  347 ;  Baxter  v.  Lelandj 
1  Blatchf.  526 ;  Sturgis  v.  (7ary,  2  Curtis,  C.  C.  382 ;  The  Live 
Yankeey  U.  S.  Dist.  Court  for  California ;  Hunt's  Merch.  Maga- 
zine, vol.  33,  p.  703,  (Dec.  1855.) 
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JB.  J.  Dana,  Jr,y  for  the  respondent. — 1st.  The  true  construc- 
tion of  the  contract  is,  that  the  ship-owner  assumes  the  known  and 
well  defined  and  established  duties  of  a  carrier  under  a  bill  of 
lading.  This  is  the  only  signification  that  can  be  given  to  the 
clause,  '^dangers  of  the  seas  and  navigation  excepted.''  This 
exception  is  the  first,  general,  governing  clause,  anterior  to  all  the 
covenants.  The  ship-owner  victuals,  mans,  provides  his  own 
master,  and  has  a  lien  on  the  cargo  for  freight  money.  It  is  a 
contract  for  the  safe  carriage  and  delivery  of  goods,  against  all 
but  the  expressed  or  implied  exceptions  known  to  contracts  of 
common  carriers  by  sea,  with  special  stipulations  as  to  quantity 
and  kinds  of  cargo,  demurrage,  &c.  The  Casco,  Daveis,  186; 
Abbott  on  Shipp.  289,  n. 

It  is  probable  that  the  ship-owner  assumes  these  duties,  since 
the  shipper  ha^  no  security,  no  oversight,  no  right  to  direct  or 
control,  no  opportunity  to  obtain  impartial  evidence,  to  insure 
activity,  to  prevent  preferences ;  and  because  it  is  the  usual  secu- 
rity of  shippers  in  vessels  which  they  have  no  control  over.  It  is 
probable  also  from  the  fact,  that  the  stipulation  for  '^full  cargo," 
has  a  restriction  protecting  the  ship,  but  no  reciprocal  restriction 
guarding  the  cargo.  The  Casco,  vJn  supra.  This  construction  is 
aided  by  the  invariable  usage,  to  give  bills  of  lading  under  these 
charters. 

2d.  The  only  express  exception  is  "dangers  of  the  seas.' #  The 
burden  is  on  the  ship-owners,  to  show  that  the  injury  was  done  by 
a  cause  within  the  exception.  Clark  v.  Barnwell^  12  Howard, 
272 ;  The  Martha,  01c.  140 ;  The  Cleveland,  6  McLean,  76 ; 
The  Uriel,  10  Louisiana  Ann.  413 ;  Angell  on  Carriers,  §  472 ; 
1  Smith's  L.  C.  280,  n.  The  proximate  cause  of  damage  set  up  is 
external  injury  to  the  bales  of  goods,  from  water  on  the  inside  of 
the  upper  deck  and  beams,  against  which  the  goods  were  stowed 
close.  The  evidence  shows  conclusively  that  the  injury  was  not 
caused  by  the  general  heat,  sweat,  and  steam  of  the  hold,  operat- 
ing on  the  susceptible  nature  of  the  goods.  No  gunny  cloths  were 
injured,  except  those  that  came  in  contact  with  the  inside  of  the 
upper  deck.  The  cause  set  up  is  not  a  "peril  of  the  seas."  It 
is  not  extraordinary.  It  is  the  usually  apprehended  result  of  the 
uniform  action  of  natural  causes.  Thus,  the  law  never  classes 
28 
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among  ^^  dangers  of  the  seas/'  the  usual  rolling  of  the  vessel,  sea 
air,  worms,  rats,  changes  of  climate,  or  the  usual  heat,  steam, 
dampness,  or  darkness,  or  closeness  of  the  hold.  Baker  t. 
Manuf.  Co.^  14  Law  Rep.  203 ;  Hazard  y.  N.  JE.  Ins.  Co.,  8 
Peters,  557;  Bohl  v.  Parr^  1  Esp.  445 ;  Story's  Baihn.  512, 618; 
1  Smith's  L.  C.  283,  n. ;  Siardet  y.  JToS,  4  Bingh.  607 ;  AngeU  on 
Carriers,  161,  167 ;  8  Kent's  Comm.  800 ;  Marsh  v.  Blythe,  1 
M*Cord,  360 ;  The  Reeside,  2  Sumner,  571. 

8d.  The  cause  of  injury  does  not  come  within  any  implied  excep- 
tion. No  act  of  God,  or  of  the  public  enemies,  no  internal  or 
general  decay,  is  pretended.  It  is  external  injury  from  water 
formed  under  the  upper  deck.  The  true  definition  of  the  implied 
exception  is,  the  inevitable  operation  of  general  laws  of  nature. 
This  operation  may  be  solely  at  sea,  or  chiefly  at  sea,  or  equally 
at  sea  and  on  land.  The  criterion  is,  that  the  operation  of  the 
law  is  inevitable.  Whether  by  inevitable  is  meant  literally  that 
no  imaginable  expense  or  exercise  of  skill,  or  labor,  might  possibly 
prevent  the  loss,  it  is  not  necessary  to  inquire ;  for  this  case  clearly 
comes  regularly  within  the  province  and  scope  of  the  exercise  of 
usual  skill  and  foresight.  Theft,  robbery,  misdelivery,  loss,  acci- 
dental fire,  fraud  of  servants,  are  always  held  to  come  within  this 
scope  and  province.  As  to  all  these,  the  carrier  is  an  insurer. 
Siardet  v.  Hall,  4  Bingh.  607.  The  cause  of  loss  here  comes 
within  this  province,  for  it  is  to  be  anticipated,  and  may  be  guarded 
against  by  the  manner  of  stowage.  It  is  for  the  ship-owner  so  to 
stow  his  cargo,  that  goods  liable  to  injury  by  wet,  shall  not  be 
placed,  without  protection,  against  parts  of  the  ship  which  are 
known  to  be  liable  to  wet. 

The  burden  must  be  on  the  ship-owner,  to  bring  the  cause  of 
loss  within  the  implied  exception ;  as  it  is  to  bring  it  within  the 
express  exception.  (See  cases  cited,  supra,)  Clark  v.  BamweUj 
12  Howard,  272,  and  The  Live  Yankee,  U.  S.  District  Court  for 
Oalifomia,  were  instances  of  the  general  efiect  of  dampness  ia 
the  hold,  upon  the  susceptible  nature  of  the  goods,  and  seem  to 
have  been  treated  as  coming  within  the  implied  exception  of  the 
general  operation  of  natural  laws,  not  to  be  guarded  against  by 
any  demandable  exercise  of  skill  or  labor.  This  distinguishes 
them  from  the  present  case. 
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4th.  The  usage  set  up  is  bad^  because,  (I.,)  it  varies  the  contract, 
by  introducing  a  third  exemption,  when  there  is  neither  latent  nor 
patent  ambiguity,  and  when  the  law  is  neither  silent  nor  uncer- 
tain. The  Reestdcj  2  Sumn.  571 ;  Abbott  on  Shipping,  379 ; 
Lindty  y.  Lovely^  26  Yer.  128 ;  Wadsworth  v.  Alleott,  2  Selden, 
64 ;  Faye  y.  Leigkton,  2  Foster,  71 ;  (II.,)  it  changes  a  settled 
rule  of  commercial  law,  ancient  and  universal,  by  a  usage  local, 
not  of  long  continuance,  and  confessedly  not  uniform.  The  Hee- 
nde,  2  Sumn.  671;  Bowen  v.  Newell,  4  Selden,  190;  Otsego 
Bank  v.  Warren,  18  Barb.  290 ;  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  2  Story,  16;  ffone  v.  Mut.  Safety  Ins.  Co.,  1 
Sandf.  137 ;  Merchants  Bank  v.  Woodruff,  6  Hill,  174 ;  Abbott 
on  Shipping,  879 ;  2  Parsons  on  Contracts,  59,  n. ;  (III.,)  it  is  un- 
reasonable, as  it  exempts  the  carrier,  in  a  point  touching  his  own 
care  and  skill,  over  which  the  shipper  has  neither  control  nor  over- 
sight, in  favor  of  the  carrier's  pecuniary  interest,  and  against  the 
shipper.  Cases  supra  on  usage ;  Macy  v.  Whaling  Ins.  Co.,  9 
Mete.  862 ;  Angell  on  Carriers,  229, 230, 801 ;  TheFaragon,Yfsi.Te, 
822 ;  (IV.,)  it  is  recent,  fast  decreasing,  never  uniform,  not  even 
general ;  (Y.,)  it  has  never  been  acquiesced  in ;  (YI.,)  it  relates 
to  a  matter  of  detail  of  stowage,  as  to  which  shippers  have  no  need 
to  inquire  or  inform  themselves ;  (YII.,)  it  is  uncertain,  depends  on 
circimistances,  and  is  not  precise  nor  uniform  in  its  operation.  In 
Baxter  v.  Leland,  it  does  not  appear  that  the  admission  or  effect 
of  evidence  as  to  usage  was  contested,  and  the  defence  was  put 
on  the  ground  of  negligence ;  and  the  terms  of  the  contract  are 
not  disclosed. 

5th.  The  bill  of  lading  is  given  in  pursuance  of,  and  is  incorpo- 
rated into,  this  contract.  By  it  the  libellants  undertake  to  deliver 
the  goods  ^'in  like  good  order  and  condition,"  unless  they  can 
prove  the  loss  to  have  come  from  a  cause  against  which  they  are 
not  insurers. 

6th.  The  damages  for  injury  to  the  goods  may  be  deducted  from 
the  freight  due  by  the  contract,  and  the  respondent  is  not  driven 
to  a  cross-action.  Snow  v.  Carruth,  ante,  p.  824 ;  The  Steamboat 
Hudson,  01c.  896 ;  ThMeher  v.  M'CuUoh,  Id.  869. 

Spbaoue,  J. — The  libellants,  owners  of  the  ship  Napoleon,  on 
the  11th  of  January,  1855,  let  that  ship  by  a  charts-party  of 
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affreightment  to  the  respondent,  a  merchant  of  Boston,  engaged 
in  the  Calcutta  trade,  for  a  voyage  from  Boston  to  Calcutta.  By 
the  covenants  of  the  charter-party  the  owners  were  to  victual  and 
man  her,  but  the  whole  capacity  of  the  ship  for  cargo  was  let  to 
the  respondent,  who  was  bound  to  furnish  a  full  cargo  from  Cal- 
cutta to  Boston,  including  broken  stowage,  and  was  to  pay  $13.50 
per  ton  weight  or  measurement,  for  whole  packages,  and  $6.75 
per  ton  for  broken  stowage.  The  ship  proceeded  on  her  voyage, 
and  at  Calcutta  the  respondent's  agent  furnished,  and  the  master 
of  the  ship  took  on  board,  a  full  cargo  of  Calcutta  goods.  The 
upper  tier  of  whole  packages  between  decks  consisted  of  bales  of 
gunny  bags  and  gunny  cloth,  which  came  up  to,  and  were  screwed 
in  under,  the  beams,  and  the  space  above  these,  between  the  beams 
and  carlines,  up  to  the  deck,  was  filled  with  loose  stowage,  consist- 
ing of  pockets  of  linseed,  without  any  space  left  for  ventilation, 
or  any  covering,  excepting  a  few  mats.  With  this  cargo  the  ship 
sailed  from  Calcutta,  or  rather  the  Sand  Heads,  on  the  twenty- 
first  day  of  August,  1865.  On  her  passage,  she  encountered  heavy 
gales  and  much  severe  and  tempestuous  weather,  and  did  not  arrive 
in  Boston,  until  the  28th  day  of  February,  1856.  Upon  discharg- 
ing her  cargo,  it  was  found  to  be  damaged,  partly  by  sea-water, 
which,  however,  was  to  no  great  extent,  the  principal  injury  being 
what  is  known  in  that  trade  as  the  steam  or  sweat  damage,  which 
is  found  in  the  upper  part  of  the  cargo,  between  decks.  The  de- 
livery of  the  cargo  to  the  respondent  was  completed  on  the  seventh 
of  March.  On  the  seventeenth  he  paid  to  the  libellants  all  the 
hire,  or  freight-money,  excepting  the  sum  of  $1283,  which  he  sub- 
sequently claimed  to  retain,  on  the  ground  of  damage  to  the  cargo 
by  steam  or  sweat.  In  order  to  recover  the  sum  thus  withheld, 
this  suit  was  commenced.  The  answer,  which  was  filed  on  the 
sixteenth  day  of  May,  1856,  asserts  the  right  to  retain  that  sum 
on  two  grounds :  First,  that  "  by  reason  of  the  improper  stowage 
of  cargo  in  said  ship,  at  Calcutta,  there  was  a  want  of  proper  ven- 
tilation of  the  same  in  the  hold,  and  that  by  reason  thereof  cer- 
tain goods  of  the  respondent  were  damaged.*'  Second,  that  the 
captain  signed  the  bill  of  lading  at  Calcutta,  in  the  usual  form, 
and  that  the  libellants  thereby  became  bound  to  deliver  the  cargo 
in  Boston,  in  good  order,  perils  of  the  seas  and  navigation  only 
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excepted  ;  but  that  they  were  not  so  delivered,  though  they  were 
not  injured  by  said  perils,  but  that  certain  goods  were  damaged. 

It  appears  by  the  evidence,  that  three-fourths,  at  least,  of  all 
the  merchandise  imported  into  the  United  States  from  Calcutta 
are  brought  into  the  port  of  Boston,  and  that  almost  all  the  car- 
goes are  more  or  less  affected  by  this  steam  damage,  as  it  is  called ; 
that  those  arriving  in  the  cold  months  are  more  injured  than  those 
which  arrive  in  the  warm  months ;  but  that  vessels  arriving  at  the 
same  time,  differ  materially  in  the  amount  of  this  damage.  It  has 
not  been  shown,  that  the  amount  of  injury  in  the  present  case  is 
unusual ;  indeed,  that  inquiry  has  not  been  gone  into  ;  the  ques- 
tion intended  to  be  tried  being,  whether  the  loss  arising  from  this 
kind  of  damage  shall  be  borne  by  the  shipper  or  the  carrier.  The 
most  intelligent  witnesses  ascribe  this  kind  of  damage  to  the  con- 
densation of  vapor  in  the  hold,  by  the  transition  from  a  warm  to 
a  cold  climate,  producing  moisture  directly  under  the  upper  deck, 
which  injures  the  upper  part  of  the  cargo. 

At  the  trial,  there  was  a  great  deal  of  evidence,  as  to  the  usages 
of  the  Calcutta  trade,  and  particularly  as  to  the  mode  of  stowing 
the  upper  part  of  the  cargo  between  decks.  This  matter  was 
earnestly  contested,  and  occupied  much  time,  but  not  more,  per- 
haps, than  its  decisive  importance  warranted.  The  court  has  had 
the  benefit  of  the  testimony  of  many  most  intelligent  witnesses 
from  the  various  classes  of  persons  conversant  with  this  trade, — 
ship-owners,  importers,  port-wardens,  stevedores,  and  ship-masters. 
After  a  careful  consideration  of  all  the  evidence,  I  think  that  it 
clearly  proves  a  usage  to  stow  cargoes  in  the  Calcutta  trade,  con- 
sisting of  the  same  kind  of  goods  as  this,  in  the  same  manner  as 
this  cargo  and  these  goods  were  stowed ;  and  this  usage  is  proved 
not  merely  by  a  preponderance  of  evidence,  but  beyond  a  reason- 
able doubt,  to  have  existed  at  the  time  this  contract  was  made. 
Two  port-wardens  and  two  stevedores  were  called,  who,  from  their 
testimony,  had  examined  the  stowage  of  more  Calcutta  cargoes 
than  all  the  other  witnesses,  and  testified  in  the  most  unequivocal 
terms  to  such  a  usage,  and  their  testimony  is  sustained,  in  equally 
strong  terms,  by  the  ship-owners  and  ship-masters.  The  importers 
who  were  called  by  the  respondent,  were  questioned  only  to  the 
mode  of  stowage  for  two  years,  prior  to  March,  1856,  and  accord- 
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ing  to  their  testimony,  three-fourths  of  the  cargoes  were,  during 
that  time,  stowed  in  the  same  manner  as  this  cargo  was.  Now  it 
is  to  be  observed,  that  that  term  of  two  years  goes  back  only  ten 
months  prior  to  the  making  of  this  contract,  hardly  the  length  of 
a  Calcutta  voyage,  and  if  during  those  two  years,  a  change  in  the 
mode  of  stowage  had  been  going  on,  and  still  three-fourths  of  the 
whole  were  like  the  present,  it  may  reasonably  be  inferred,  even 
from  this  testimony  in  behalf  of  the  respondent,  that  a  still  greater 
proportion  was  stowed  in  that  manner,  during  the  first  ten  months 
of  the  two  years.  It  was  further  clearly  proved,  that  this  kind 
of  damage  had  always  been  borne  by  the  shipper,  and  never  by 
the  ship-owner.  The  importers  testify  that,  till  within  three  or 
four  years  last  past, — ^that  is,  one  or  two  years  before  this  con- 
tract was  made, — ^the  underwriters  paid  for  this  kind  of  damage, 
and  thus  the  shipper,  although  he  bore  the  loss  in  the  first  instance, 
was  indemnified.  But  he  paid  for  that  indemnity  in  his  premium 
of  insurance.  It  appears  that,  some  years  since,  the  insurance 
offices  in  Boston  introduced  a  new  clause  into  their  policies,  to  ex- 
clude liability  for  this  kind  of  damage.  The  importers  further 
testify,  that  after  the  insurers  refused  to  pay,  the  shippers  com- 
plained of  this  kind  of  damage  to  their  goods,  but,  nevertheless, 
paid  the  freight,  and  they  believe  that  these  complaints  most  have 
been  generally  known  to  the  ship-owners ;  but,  although  inquired 
of,  they  state  no  instance,  before  this  contract  was  made,  of  the 
payment  of  the  freight  under  protest,  either  written  or  verbal,  or 
of  a  distinct  claim  upon  any  ship-owner  for  this  damage. 

The  question  before  the  court  is,  whether  there  was  a  want  of 
proper  skill  and  care  in  stowing  the  cargo.  Improper  stowage  is 
distinctly  set  up  in  the  answer,  as  the  first  ground  of  defence. 
Now,  it  having  been  shown  that  this  cargo  was  stowed  in  accord- 
ance with  an  established  usage,  why  is  not  that  decisive  in  favor 
of  the  libellants  ?  It  has  been  earnestly  and  ably  contended,  that 
it  is  not ;  but  that  this  usage  is  of  such  a  character  that  it  is  to 
be  rejected  and  disregarded.  What  is  its  character  ?  It  is  a  usage 
as  to  the  mode  of  stowing  a  cargo  of  merchandize  for  a  sea  voy* 
ag6 ;  a  usage  of  trade  as  to  the  details  in  the  mode  of  carrying  it 
on.  It  violates  no  rule  of  law,  or  principle  of  public  policy,  bm 
is  a  matter  of  business  between  private  individuals,  to  be  regulated 
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by  them.  There  is  no  controversy  that  the  parties  may  make 
a  contract  for  any  mode  of  stowage  which  they  may  see  fit.  What 
contract  have  they  made  in  this  respect  ?  In  the  absence  of  ex- 
pressed stipulations,  1;he  osage  of  the  trade  answers  this  question ; 
to  that  usage  the  contract  tacitly  refers,  not  to  contradict,  or  vary 
its  terms,  but  for  expounding  its  meaning,  and  supplying  details 
in  the  mode  of  its  execution.  Let  us  look  into  this  charter-party. 
It  contemplates  the  conveyance  by  sea,  of  a  full  cargo  of  great 
value,  by  a  long  voyage,  and  yet  not  a  word  is  said  as  to  the  man* 
ner  in  which  that  cargo  shall  be  protected,  at  the  bottom,  at  the 
sides,  or  on  the  top.  Not  one  word  is  said,  as  to  the  navigation  of 
the  ship,  by  how  many,  or  what  kind  of  officers  and  seamen,  or 
sails,  or  rigging,  or  other  essential  requisites  for  the  voyage.  The 
contract  being  silent  in  this  respect,  how  are  the  rights  and  duties 
of  the  parties  to  be  ascertained  ?  The  answer  is, — by  the  usage 
of  the  trade.  Suppose  a  question  had  arisen,  whether  this  cargo 
was  sufficiently  protected  by  dunnage  at  the  bottom  or  sides,  must 
it  not  have  been  decided  by  usage  7  And  if  so,  why  not  also  as 
to  the  top  ?  It  must  be  presumed,  that  the  parties  intended  that 
this  cargo  should  be  stowed  throughout  in  the  usual  manner.  This 
was  their  contract,  and  if  the  libellants  had  departed  from  it,  and 
stowed  the  goods  in  an  unusual  manner,  either  by  leaving  a  space, 
or  placing  a  covering  above  it,  and  damage  had  been  caused  there- 
by, he  must  have  borne  the  loss.  By  this  very  charter-party,  the 
respondent  was  bound  to  furnish,  and  the  libellants  to  receive,  a 
full  cargo,  including  loose  stowage.  Now  it  has  been  conclusively 
shown,  that  loose  stowage  is  intended  to  fill  whatever  space  is  not 
occupied  by  the  whole  packages,  both  in  the  body  of  the  cargo  and 
above,  even  between  the  bsams  and  carlines,  quite  up  to  the  deck. 
And  by  the  contract,  this  loose  stowage  was  to  consist  either  of 
pockets  of  linseed,  ginger,  nux  vomica,  turmeric,  bundles  of  twine, 
or  loose  gunny  bags,  a  part  of  each  or  either,  at  the  option  of  the 
respondent.  He  chose  to  furnish  pockets  of  linseed,  which  would 
not  protect  the  cargo  from  damage,  as  would  the  ginger,  or  single 
gunny  bags,  which  are  absorbents  of  moisture.  But  the  libellants 
were  bound  to  receive  those  pockets  of  linseed,  to  the  full  capacity 
of  the  ship,  stowing  them  in  the  usual  manner,  that  is,  filling  all 
the  space  above  the  whole  packages. 
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But,  it  is  insisted  that  this  usage  is  so  unreasonable  and  so  in- 
jurious to  the  shipper,  that  he  ought  not  to  be  bound  by  it.  The 
merchants  and  ship-owners  engaged  in  the  Calcutta  trade  are  se- 
cond to  none  in  intelligence  and  integrity,  and  it  would  be  not  a 
little  surprising,  if  they  had  for  many  years  acquiesced  in,  and 
established  a  usage  so  injurious  to  one  party,  that  after  a  contract 
had  been  made  and  executed  under  it,  the  court  must  set  it  aside. 
But  is  this  mode  of  stowing  the  cargo  injurious  to  the  shipper  ? 
This  is  a  question  which  I  have  no  sufficient  mean^  of  determining. 
Upon  the  evidence,  there  are  two  difficulties  in  doing  so.  First, 
would  any,  and  if  any,  what,  other  mode  of  stowing  prevent  this 
steam  damage  ?  Second,  would  the  expense  to  the  shipper  of  such 
mode  exceed  the  benefit  ?  The  only  modes  suggested  are  venti- 
lation and  matting.  There  is  a  diversity  of  opinion  among  the 
witnesses,  as  to  the  cause  of  this  steam  and  sweat,  and  still  greater 
as  to  the  means  of  preventing  the  damage.  Some  think  that  a 
remedy  may  be  found,  by  leaving  a  space  for  the  circulation  of 
air,  others,  by  matting.  Some  are  in  doubt,  which  of  the  two ;  and 
others  think  that  neither  would  be  effectual  or  useful. 

In  his  original  answer,  the  respondent  relied  solely  upon  venti- 
lation. As  to  which  it  may  be  remarked,  that  if  the  shipper  is 
to  have  the  whole  capacity  of  the  ship  for  the  benefit  of  his  cargo, 
he  must  in  some  form  pay  for  the  whole.  If  the  mode  of  com- 
pensation is  by  the  ton,  then  the  smaller  the  number  of  tons  he 
is  to  put  on  board,  the  greater  must  be  the  rate.  As  the  shipper, 
then,  is  to  purchase  the  whole  capacity,  will  it  be  for  his  interest 
to  leave  a  space  below  the  upper  deck,  down  to  some  inches  below 
the  beams,  or,  for  any  distance,  for  the  circulation  of  air?  In 
other  words,  is  or  is  not  the  value  of  that  space  greater  than  the 
damage  which  would  arise  from  filling  it  with  goods  ?  It  appears 
by  the  evidence,  that  the  freight  of  gunny  bags,  for  example,  is 
more  than  twenty-five  per  cent,  of  their  value  here.  Now  if  dam- 
age should  arise  from  filling  that  space  with  gunny  bags,  still,  if 
it  did  not  equal  twenty-five  per  cent,  of  their  value,  it  would  be 
for  the  interest  of  the  shipper  so  to  fill  it.  How  that  would  be,  I 
have  no  means  of  determining.  It  is  a  question  which  must  be 
left  to  the  parties,  and  to  be  settled  by  them,  when  they  make 
their  contract.     And  so  also  of  matting. 
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It  is  contended,  in  behalf  of  the  respondent,  that  the  libellants 
were  common  carriers.  By  the  charter-party,  the  whole  ship  was 
let  to  the  defendant,  who  was  to  furnish  a  full  cargo,  and  the  owners 
had  no  right  to  take  goods  for  any  other  person.  In  no  sense  were 
they  common  carriers,  but  bailees  to  transport  for  hire,  and,  as  such, 
bound  to  the  use  of  ordinary  skill  and  care.  The  measure  of  this 
care,  as  generally  expressed,  is  that  which  a  prudent  man,  of  ordi- 
nary skill,  would  use  in  his  own  business.  And  here  again  the 
usage  becomes  conclusive,  for  independent  of  its  being,  by  tacit 
reference,  a  part  of  the  contract,  it  shows  what  prudent  and  skilful 
men  have  done  in  their  own  business  for  many  years. 

But  it  is  insisted,  that  under  such  a  charter-party,  it  is  the  prac- 
tice for  masters  to  give  a  bill  of  lading  at  Calcutta,  in  the  usual 
form,  and  that  as  this  was  done  in  the  present  case,  the  owners 
thereby  became  insurers  against  all  losses,  not  coming  within  the 
express  or  implied  exceptions.  Without  pausing  to  inquire  what 
would  be  the  rights  of  an  assignee,  I  apprehend  that,  as  between 
the  original  parties,  the  bill  of  lading  must  be  deemed  a  receipt, 
or  acknowledgment  of  the  goods  taken  on  board,  without  varying 
the  obligations  of  the  charter-party.  But  suppose,  that  by  virtue 
of  this  usage,  the  bill  of  lading  is  imported  into  the  original  con- 
tract, is  not  the  usage  for  the  shipper  always  to  bear  this  steam 
damage  also  imported  into  the  contract  7  If  usage  creates  liabi- 
lities by  giving  a  bill  of  lading,  does  not  usage  also  limit  those 
liabilities  to  the  exclusion  of  the  present  claim  ?  But  independ- 
ently of  this  view,  what  are  the  liabilities  of  the  carrier,  under  the 
bill  of  lading  ?  By  the  express  exceptions,  he  is  not  responsible 
for  loss  or  injury  arising  from  the  perils  of  the  sea  or  navigation, 
and  the  law  also  exempts  him  from  liability  for  damage  or  deteri- 
oration arising  from  the  nature  of  the  article,  and  its  confinement 
in  the  hold  during  the  voyage.  If,  indeed,  there  has  been  a  want 
of  proper  skill  and  care  on  the  part  of  the  carrier,  in  guarding 
against  these  dangers,  the  loss  is  ascribed  to  negligence,  and  not 
to  the  perils  of  the  sea,  or  the  nature  of  the  article  and  voyage. 

Now  it  is  apparent,  that  the  damage  in  the  present  case  arose 
either  from  the  force  and  effect  of  the  sea,  or  navigation,  or  from 
the  nature  of  the  article  and  its  confinement  in  the  hold  during 
the  voyage,  or  from  both  these  causes,  and  in  either  case,  the  car- 
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rier  is  not  responsible,  unless  there  was  a  want  of  proper  care  or 
skill  on  his  part.  Thus  we  are  brought  again  to  the  question  of 
negligence  in  the  stowage  of  the  cargo.  That  question  has  already 
been  considered,  and  is  conclusively  settled  by  the  usage.  Many 
cases  might  be  referred  to.  I  shall  cite  but  two.  In  Baxter  v. 
Lelandy  1  Blatchf.  526,  a  general  ship  took  on  board,  at  New 
Orleans,  a  quantity  of  flour,  under  the  common  bill  of  lading,  for 
a  voyage  to  New  York.  The  flour  was  stowed  upon  hogsheads  of 
sugar  and  under  sacks  of  com,  and  was  damaged  by  such  stow- 
age. But  it  being  shown  that  it  was  the  usage  to  stow  flour  in 
that  manner,  in  voyages  from  New  Orleans  to  New  York,  and 
other  northern  ports,  it  was  decided  that  the  shipper  was  bound 
by  the  usage,  and  that  the  carrier  was  not  responsible  for  the 
damage.  This  decision  was  made  in  the  District  Court  of  the 
United  States,  in  New  York,  and  afterwards  affirmed  by  the  Cir- 
cuit Court  in  the  same  district.  In  Clark  et  aL  v.  Barnwell 
et  aL,  12  How.  272,  a  quantity  of  cotton  thread  was  shipped  at 
Liverpool,  under  a  common  bill  of  lading,  for  a  voyage  to  Charles- 
ton, South  Carolina.  On  its  arrival,  the  thread  was  found  to  be 
stained  and  spotted  by  dampness  and  mould,  caused  by  the  humi- 
dity of  the  atmosphere  of  the  hold,  in  a  long  and  boisterous  pas- 
sage, and  the  transition  from  a  colder  to  a  warmer  climate.  The 
court  held,  that  this  damage  was  caused  by  perils  of  the  sea,  and 
that  the  carrier  was  not  responsible,  unless  he  had  been  guilty  of 
negligence,  and  that  the  burden  of  proving  negligence  rested  upon 
the  shipper.  It  appeared  that  two  thousand  bags  of  salt  consti- 
tuted a  part  of  the  cargo,  and  it  was  insisted  in  behalf  of  the  ship- 
per, that  the  carrier  was  in  fault,  for  placing  the  salt  in  the  hold, 
with  so  delicate  a  fabric  as  thread ;  but,  it  being  clearly  proved, 
that  salt  in  sacks  is  part  of  the  mixed  cargo  of  nearly  all  the  ves- 
sels engaged  in  the  trade  between  Liverpool  and  Charleston,  and 
to  other  ports  of  the  United  States,  it  was  held  by  the  court,  that 
the  usage  was  decisive  in  favor  of  the  ship-owners,  and  exonerated 
them  from  liability.  This  was  the  case  of  a  common  carrier,  under 
the  usual  bill  of  lading,  taking  goods  as  a  general  ship.  This  de- 
cision by  the  Supreme  Court  of  the  United  States,  covers  the 
whole  ground  of  the  present  case. 
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I  am  of  opinion,  that  the  claim  of  the  respondent'  cannot  be 
sustained,  and  there  must  be  a  decree  for  the  UbeUants, 


See  also,  Baxter  v.  Lelandf  Abbott,  B.  348. 
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.LovRBiN  V.  Thompson. 

Under  the  general  maritinie  law,  desertion  does  not  neoessarily  work  a  forfeiture  of  aU 
antecedent  earnings ;  it  rests  in  the  discretion  of  the  court. 

Even  a  statute  desertion  by  a  minor,  who  had  engaged  in  a  whaling  voyage  without  hia 
father's  consent,  is  no  defence  to  a  suit  by  the  father  for  his  services. 

The  lay  in  the  shipping  articles  was  adopted  as  the  rule  of  damages,  the  father  not 
claiming  any  other. 

If  during  a  whaling  voyage,  a  seaman  be  justifiably  separated  from  his  ship,  he  is  enti- 
tled to  such  proportion  of  the  whole  proceeds,  as  the  time  he  served  bears  to  the  whole 
time  of  the  voyage. 

Certain  charges  by  the  owneiis  disallowed,  nsage  notwithstanding. 

Spragije,  J. — This  is  a  libel  by  a  father  for  the  services  of  his 
minor  son,  in  a  whaling  voyage.  The  son  was  bom  in  New  Hamp- 
shire, in  the  year  1834.  Without  the  knowledge  or  consent  of 
his  father,  he  left  his  home  in  New  Hampshire,  went  to  Vermont 
and  Maine,  where  he  remained  a  considerable  time,  and  thence  to 
Boston.  In  this  city  he  soon  found  himself  in  a  shipping  office^ 
where  he  was  induced  to  engage  in  the  whaling  service.  He  wag 
then  nineteen  years  of  age,  and  so  stated  to  the  shipping  master^ 
who  told  him,  that  would  not  do,  he  must  be  twenty-one;  he 
then  said  he  guessed  he  was  twenty-one,  which,  without  furthev 
inquiry,  was  deemed  satisfactory,  and  a  contract  was  made  with  hinw 
He  was  carried  to  New  Bedford,  and  there  shipped  for  a  whaling 
voyage,  on  board  of  the  respondent's  ship,  and  signed  articles 
at  a  lay  of  one  one-hundred  and  ninetieth.  He  proceeded  on  the 
voyage  round  Cape  Horn,  to  the  Pacific  and  Arctic  Oceans,  where 
the  ship  was  nearly  filled  with  sperm  and  whale  oil.  On  her 
homeward  voyage  she  stopped  at  the  Sandwich  Islands,  where  the 
son  deserted,  being  still  a  minor.     The  ship  then  returned,  with- 
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out  him,  to  New  Bedford,  and  the  whole  proceeds  of  the  voyage 
were  delivered  to  the  respondent. 

The  desertion  is  now  relied  upon  as  a  defence  to  this  libel,  and 
it  is  insisted  by  the  respondent  that  all  right  to  any  share  or  com- 
pensation was  thereby  forfeited.  But  even  in  case  of  a  seaman 
of  full  age,  a  desertion  merely,  under  the  general  maritime  law, 
does  not  necessarily  work  a  forfeiture  of  all  antecedent  earnings ; 
it  is  a  matter  within  the  discretion  of  the  court.  As  against  the 
claim  of  the  libellant,  a  desertion,  even  under  the  statute,  is  no 
defence.  The  son  was  a  minor,  both  when  he  formed,  and  when 
he  dissolved,  his  connection  with  this  ship. 

It  is  not  shown  that  the  desertion  occasioned  any  loss  or  incon- 
venience to  the  respondent,  nor  is  any  to  be  presumed.  The  ship 
was  only  to  be  navigated  home,  which  requires  a  smaller  number 
of  hands  than  the  taking  of  whales.  This  young  man  rendered 
faithful  and  valuable  services  to  the  respondent  for  the  term  of 
fourteen  months.  His  time  and  labor  belonged  to  his  father,  who 
now  claims  compensation  therefor.  And  it  is  no  answer  to  say 
that  the  son  refused  to  perform  further  service.  The  claim  is  as 
well  founded  in  law  as  it  is  in  justice. 

The  next  question  is,  what  shall  be  the  amount  of  compensa- 
tion to  the  libellant  ?  The  only  means  furnished  by  the  evidence 
of  determining  what  that  shall  be,  is  the  lay  stipulated  for  in  the 
articles ;  that  is  not  necessarily  the  rule  of  damages,  in  cases  like 
the  present,  and  the  libellant  might  have  introduced  other  evidence, 
and  the  court  might  have  adopted  a  different  basis  of  calculation. 
But  as  this  case  has  been  presented  to  me,  I  shall  give  to  the 
libellant  the  stipulated  share  of  the  proceeds,  making  up  the 
voyage  in  the  same  manner  as  in  case  of  a  seaman  of  full  age, 
who  has  been  justifiably  separated  from  the  ship  before  the  termi- 
nation of  the  voyage.  By  the  articles,  if  this  young  man  had 
performed  the  whole  voyage,  he  would  have  been  entitled  to  one 
one-hundred  and  ninetieth  of  the  proceeds.  The  libellant  is  to 
have  such  proportion  of  that  one  hundred  and  ninetieth,  as  the 
time  of  service  bore  to  the  whole  time  of  the  voyage. 

In  the  accounts  presented  by  the  respondent,  several  items  have 
been  objected  to ;  the  first  is  the  charge  of  commissions  for  dispos- 
ing of  the  oil  and  bone,  and  settling  the  voyage.     The  obligation 
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to  do  this  is  assumed  by  the  owner  in  the  ninth  article  of  the  ship- 
ping articles ;  it  is  a  part  of  his  contract,  and  he  has  no  more  right 
to  make  a  charge  against  the  seaman  for  performing  the  contract, 
than  the  latter  has  to  make  a  charge  against  the  owner  for  per- 
forming the  duty  of  a  seaman.  The  ship's  husband  may  charge 
his  co-owners  a  compensation  by  commission  or  otherwise,  but  that 
is  no  concern  of  the  seaman. 

The  next  is  a  charge  of  ten  dollars  for  preparing  the  vessel  for 
sea.  This  is  founded  upon  the  supposition^that  the  seaman,  by  his 
contract,  is  bound  to  labor  in  such  preparation,  and  that  he  has 
neglected  to  do  so,  and  thereby  occasioned  expense  to  the  owner. 
Where  it  is  proved  that  the  seaman  has  been  called  upon  to  per- 
form that  service,  and  has  refused  or  neglected  to  do  so,  it  may 
be  reasonable  that  he  should  pay  such  expense,  but  there  is  no 
such  proof  in  the  present  case.  No  opportunity  was  given  to  this 
young  man  to  perform  this  labor  himself,  although  it  appears  he 
was  in  New  Bedford  between  two  and  three  weeks  before  the  sail- 
ing of  the  vessel,  and  it  would  have  been  better  for  him  to  have 
been  employed  on  board  of  her,  than  exposed  to  the  temptations 
of  idleness  during  that  time.     This  item- cannot  be  allowed. 

The  next  charge  is  Macomber's  bill,  which  the  libellant's  coun- 
sel says  contains  a  charge  of  five  dollars  paid  to  the  former,  as  a 
bounty  for  engaging  this  young  man.  That  is,  in  a  settlement  under 
a  contract,  one  of  the  parties  charges  the  other  a  sum  of  money 
paid  to  a  third  person,  to  procure  the  other  to  enter  into  the  con- 
tract.    Such  a  claim  is  inadmissible. 

The  next  item  is  insurance.  Before  sailing  on  the  voyage,  the 
seaman  obtained  certain  outfits  on  credit,  and  gave  to  the  outfitter 
an  order  on  the  owner,  which  the  latter  accepted  and  paid,  the 
owner  thereby  became  a  creditor,  and  beside  the  personal  liability 
of  the  seaman,  held  the  proceeds  of  his  voyage  as  security,  and 
now  charges  insurance  on  the  amount  paid.  No  insurance  was 
effected  at  the  request  of  the  seaman,  or  which  could  in  any  event 
enure  to  his  benefit.  But  the  claim  is  for  the  risk,  that  the  earn- 
ings would  not  be  suflScient  to  pay  for  the  outfits.  That  is,  when 
a  debtor  is  ready  to  pay  the  whole  amount  of  his  debt,  a  creditor 
demands  a  further  sum  for  the  hazard,  which  he  originally  incur- 
red, of  the  solvency  of  the  debtor.   This  charge  must  be  disallowed. 
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It  is  urged  that  all  these  charges  are  usual  in  New  Bedford.  I 
have  not  thought  it  necessary  to  receive  evidence  of  such  usage, 
because  the  claims  are  of  such  a  character  that  usage  cannot  give 
them  validity.  A  practice  to  allow  them  must  have  had  its  origin 
in  the  ignorance  and  necessities  of  the  seamen,  and  could  not 
have  arisen  between  parties  standing  on  equal  grounds.  Oth^ 
items  in  the  account  were  objected  to,  some  on  the  ground  that 
they  were  not  necessaries  for  a  minor,  and  others  as  inadmissible 
even  against  an  adult^  but  an  agreement  between  parties  pre- 
cluded the  necessity  of  the  court's  making  any  decision  thereon. 

Decree  for  the  libellant. 

M.  0.  Pitman^  for  the  libellant. 

A.  Machie  ^  A.  S.  Cushmany  for  the  respondent. 

See  Liiscom  y.  Osgood,  ante,  p.  82 ;  Gladding  v.  ConstarU,  ante,  p.  73;  Gifford 
V.  KoUock,  19  Law  Rep.  21 ;  Stoain  v.  Hotoland,  post. 


May,  1857. 

Rich  v.  Parrott  et  al. 

Under  a  charter-party  for  a  voyage  from  Caleutta  to  Boston,  by  which  the  hirer  agreed 
to  fomieh  sufficient  saltpetre  or  its  equivalenty  for  ballast,  the  master  has  do  right  to 
require  that  the  equivalent  shall  consist  of  sugar  or  rice,  but  the  hirer  may,  at  hii 
election,  furnish  any  article  which  is  an  equivalent,  and  answers  the  deseription  in 
the  charter-party. 

It  is  for  the  master  of  the  ship,  and  not  the  hirer,  to  determine  where  the  different  arti- 
cles of  merchandize  offered  shall  be  placed,  and  how  proportioned. 

If  the  hirer  offer  to  furnish  goods  in  sufficient  quantities,  of  the  vuions  kinds  required 
by  charter-party,  it  is  the  duty  of  the  master  to  make  known  to  him  what  quantity  of 
the  several  articles  will  be  necessary  to  load  the  ship,  as  required  by  the  charter-party. 

If  he  omit  to  make  that  communication,  the  consequence  of  such  neglect  mast  fall  upon 
his  principal,  and  not  upon  the  shipper. 

A  consignee,  authorized  to  furnish  a  cargo  under  a  charter-party,  is  not  thereby  autho- 
rized to  change  or  waive  any  of  its  stipulations,  or  to  make  any  agreement  as  to  the 
manner  in  which  the  ship  shall  be  loaded  or  ballasted. 

The  facts  of  the  case  appear  in  the  opinion  of  the  court. 

Sprague,  J. — This  is  a  cause  of  contract.  In  September, 
1855,  the  libellant,  by  charter-party,  let  to  freight  the  ship  Martha 
to  the  respondent,  for  a  voyage  from  Boston  to  Calcutta  and  back. 
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The  respondents  were  bound  to  furnish  a  full  cargo  at  Calcutta 
and  pay  freight  therefor,  at  the  rate  of  $15  per  ton.  Among 
other  things,  it  was  stipulated  that  the  respondent  should  furnish 
"sufficient  saltpetre,  or  its  equivalent,  for  ballast."  The  voyage 
was  made,  and  the  ship  returned  with  a  cargo  to  Boston.  The 
libellant  alleges  that  the  respondents  did  not  furnish  sufficient  salt- 
petre, or  its  equivalent,  for  ballast,  by  reason  whereof  he  was 
compelled  to  take  ninety-two  tons  of  stone  ballast,  and  thereby 
lost  the  freight  on  that  number  of  tons  of  saltpetre  or  other  equi- 
valent merchandize.  In  answer  to  this  claim,  the  respondents 
admit  that  no  saltpetre  was  furnished ;  but  allege :  First,  that  suffi- 
cient equivalent  merchandize  was  furnished  for  ballast,  and  actu- 
ally received,  and  taken  on  board,  as  cargo.  Second,  that  if  suffi- 
cient equivalent  merchandize  for  ballast  was  not  received  by  the 
libellant,  it  was  through  the  neglect  and  fault  of  the  libellant,  and 
not  of  the  respondents.  Third,  that  the  stone  ballast,  in  the 
homeward  voyage,  performed  the  office  of  dunnage,  and-  occupied 
no  space  that  could  have  been  filled,  either  by  saltpetre  or  other 
merchandize,  and  did  not  displace  any  cargo. 

By  the  true  construction  of  the  charter-party,  the  libellant  was 
bound  to  receive  such  goods  as  the  respondents  should  o£fer,  it 
being  at  their  option  what  kind  to  furnish,  under  certain  limita- 
tions, only  three  of  which  have  any  application  to  the  present 
controversy,  viz :  that  the  goods  should  be  such  as  would  fill  the 
vessel ;  and  secondly,  such  as  would  load  the  vessel  to  a  fair  and 
reasonable  draft ;  and  thirdly,  sufficient  saltpetre,  or  its  equiva- 
lent, for  ballast.  It  appears  that  the  exportation  of  saltpetre,  in 
American  vessels,  was  then  prohibited,  owing  to  the  war  in  Europe, 
and  that  the  libellant  demanded  sugar  or  rice  as  equivalent  for 
ballast,  which  the  respondents  refused  to  fiimish.  But  they  did 
furnish  various  articles,  and  among  them  linseed,  bufialo  hides, 
cowhides,  gunny  cloth,  indigo,  goatskins ;  and  were  ready  to  fur- 
nish a  greater  quantity  of  any  or  all  of  these  articles,  if  the  master 
had  requested  it. 

The  master  was  the  agent  of  the  libellant.  The  stowage  of  the 
cargo  belonged  to  him,  and  not  to  the  respondents.  By  the  true 
construction  of  the  charter-party,  he  had  a  right  to  require  such 
merchandize  as  should  load  the  vessel  full,  and  to  a  fair  and  rea- 
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sonable  draft,  and  be  sufficient  for  ballast.     Subject  to  these  and 
certain  other  conditions,  not  necessary  to  be  here  noticed,  it  was 
at  the  option  of  the  shipper  what  goods  to  furnish,  and  it  was  the 
duty  of  the  carrier  to  receive  such  as  he  should  offer.     It  is  in- 
sisted by  the  respondents,  that  the  cargo  which  was  actually 
brought  home  fulfilled  all  these  conditions,  and  would,  if  properly 
stowed,  have  precluded  the  necessity  of  any  stone  for  ballast.    On 
this  point  the  evidence  is  conflicting,  but  I  think  it  preponderates 
in  favor  of  the  respondents.     But  if  this  be  doubtful,  it  is  clear 
that  with  the  same  kinds  of  goods  in  different  quantities  and  pro- 
portions, the  vessel  might  have  been  properly  loaded,  and  within 
the  requisitions  of  the  charter-party,  without  any  other  ballast. 
It  appears  by  the  libellant's  own  testimony,  that  a  part  of  the 
heavy  goods  were  put  between  decks,  and  some  of  the  light  goods 
in  the  lower  hold.     It  was  for  the  master  of  the  ship,  and  not  for 
the  respondent,  to  know  her  construction  and  capacity,  and  where 
the  different  articles  of  merchandize  should  be  placed,  and  how 
proportioned.     And  the  respondents  being  ready  to  furnish  goods 
which  would  fill  the  ship  to  a  fair  and  reasonable  draft,  and  ballast 
her,  it  was  incumbent  upon  the  master  to  make  known  to  the  re- 
spondents, what  proportion  and  quantities  of  the  several  articles 
would  be  necessary  to  accomplish  that  purpose ;  and  if  he  omitted 
to  make  that  communication,  the  consequence  of  such  neglect 
must  fall  upon  his  principal,  and  not  upon  the  shipper. 

The  master  testified  that  the  consignee  and  agents  of  the  re- 
spondents refused  to  comply  with  his  requisition  for  sugar  or  rice 
for  ballast,  and  told  him  he  must  keep  in  his  stone  ballast,  and 
settle  the  matter  in  Boston.  And  it  is  insisted  that  this  binds 
the  respondents.  But  this  declaration  was  evidently  made  upon 
the  supposition,  that  the  goods  which  he  had  to  offer  could  not  be 
made  to  perform  the  office  of  ballast,  and  as  he  could  not  furnish 
saltpetre,  sugar  or  rice,  the  only  alternative  was  to  take  stone, 
and  it  could  not  have  been  intended  to  release  the  master  from  his 
obligation  to  receive  any  goods  which  fulfilled  the  conditions  of 
the  contract.  Nor  does  it  appear  that  the  consignee  had  any 
authority  to  do  so.  He  was  employed  to  furnish  cargo  under  the 
charter-party.  But  there  is  no  evidence  that  he  was  authorized 
to  waive  or  change  any  of  its  stipulations,  or  to  make  any  agreement 
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as  to  the  manner  in  which  the  ship  should  be  loaded  or  ballasted. 
I  think  the  third  ground  of  the  defence,  also,  is  sustained  by  the 
evidence,  that  is,  that  the  stone  in  the  bottom  of  the  vessel  occu- 
pied no  more  space  than  was  necessary  to  be  devoted  to  dunnage. 
It  is  also  quite  certain  that  the  cargo  which  was  on  board  might 
have  been  so  stowed  as  to  dispense  with  a  considerable  part  of  the 
stone,  if  not  wanted  for  dunnage,  and  thus  the  stone  would  have 
occupied  no  space  where  cargo  could  have  been  placed.  A  part 
of  the  heavy  goods  were  in  fact  stowed  between  decks,  and  a  part 
of  the  light  in  the  lower  hold.  The  defence  is  sustained,  and  the 
libel  must  be  dismissed. 

Samuel  E.  Guild,  for  the  libellant. 

O.  P.  Ourtiiy  Jr.,  for  the  respondents. 


This  decision  was  affirmed  upon  appeal  to  the  Circuit  Court. 


■    » 


JwM,  1857. 

Nichols  v.  Trbmlett. 

By  a  charter-partj,  a  vessel  was  to  proceed  to  Picton,  and  take  a  cargo  of  coal,  to  be 
furnished  by  the  hirer.  There  were  to  be  lay  days,  as  "  customary  in  loading/'  and 
"  the  cargo  was  to  be  received  as  customary/'  and  in  case  the  vessel  was  longer  de- 
tained, by  the  fault  of  the  hirer,  he  was  to  pay  to  the  carrier  demurrage.  There  being 
no  custom  allowing  a  particular  number  of  lay  days,  but  a  peculiar  custom  as  to  the 
mode  of  loading,  receiving,  and  furnishing  the  cargo :  Htldy  that  each  party  was 
bound  to  conform  to  such  custom. 

There  being  but  few  berths  at  which  a  vessel  could  load,  and  the  custom  being  for  ves- 
sels there  to  take  their  turn,  in  the  order  of  their  arrival  at  the  port,  and  those  which 
preceded  this  vessel  being  delayed  by  a  deficiency  of  coal,  the  turn  of  this  vessel  was 
thereby  delayed :  Htldj  that  the  hirer  was  responsible  therefor,  such  deficiency  of  coal 
having  arisen  from  its  not  being  supplied  at  the  customary  rate  of  seven  hundred 
chaldrons  per  day. 

The  vessel  being  represented  in  the  charter-party,  as  then  lying  in  the  harbor  of  Boston, 
it  was  the  right  of  the  hirer  to  have  her  proceed  directly  from  that  port  to  Pictou, 
without  any  unreasonable  and  unosual  delay. 

If  the  vessel  was  not  at  Boston,  as  stated  in  the  charter-party,  but  at  another  port»  un- 
dergoing repairs,  the  hirer  is  entitled  to  be  placed  in  as  good  a  condition  as  he  would 
have  been,  if  she  had  been  at  Boston,  and  proceeded  directly  on  her  voyage. 

If,  by  reason  of  her  not  having  proceeded  directly  from  Boston,  she  was  subjected  to 
greater  detention  after  her  arrival,  the  hirer  is  liable  for  no  more  demurrage  than  he 
would  have  been,  if  she  had  proceeded  directly. 

24 
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But  if,  from  a  deficiency  of  coal,  sbe  would  hare  been  sabjeoted  to  delay,  if  she  had  per- 
fonned  her  duty,  the  hiter  will  be  liable,  to  that  extent^  for  the  demurrage  actually 
suffered. 

Where,  in  a  libel  by  a  ship-owner,  for  demurrage  under  a  charter-party,  the  hirer  set  up 
in  defence  a  neglect  of  duty  by  the  ship-owner,  under  the  same  contract,  not  by  way 
of  recoupment,  but  merely  to  repel  the  claim  for  demurrage :  Held,  that  tiie  hirer  might 
afterwards  maintain  a  cross  libel,  for  damages  sustained  by  such  neglect. 

He  might  haye  availed  himself  of  this  claim  for  damages,  by  way  of  recoupment  in  the 
firbt  suit. 

But  if  he  had  done  so,  he  could  not  haye  had  a  decree  for  any  exceu  of  his  damagei 
oyer  the  claim  of  the  libellant. 

Nor  could  he  haye  sustained  a  cross  libel  for  8uch  excess. 

He  may  elect  whether  to  take  his  remedy  whoUy  in  defence,  or  wholly  by  suit. 

Where  such  cross  suit  was  instituted,  and  the  libellant  in  the  first  suit  was  out  of  the 
jurisdiction,  notice  on  his  counsel  and  proctor  in  that  suit,  is  not  a  sufficient  seryiee 
of  the  cross  libel. 

But  the  court  may,  in  its  discretion,  stay  proceedings  in  the  fint  0ait>  until  an  abear- 
ance shall  be  entered,  and  other  steps  taken  in  the  second. 

Under  the  circumstances,  such  stay  was  ordered. 


Sprague,  J. — This  is  a  libel  for  demurrage.  On  the  8th  day 
of  August,  1854,  the  respondent,  a  merchant  of  Boston,  and  the 
libellant,  master  of  the  brig  Melazzo,  executed  a  charter-party,  by 
which  that  vessel  was  to  go  to  Pictou,  and  there  take  a  cargo  of 
coal  and  convey  it  to  New  York.  The  respondent  was  to  be  al- 
lowed, at  Pictou,  lay  days,  as  "  customary  in  loading,"  and  "  the 
cargo  was  to  be  received  as  customary,"  and  in  case  the  vessel 
was  longer  detained,  the  respondent  agreed  to  pay  to  the  libellant 
demurrage,  at  the  rate  of  thirty  Spanish  milled  dollars,  day  by 
day,  for  every  day  so  detained,  provided  such  detention  should 
happen  by  his  default,  or  that  of  his  agent. 

The  vessel  arrived  at  Pictou  on  the  sixth  day  of  September, 
and  was  there  detained,  until  the  third  day  of  November.  It  is 
alleged  by  the  libellant,  that  this  detention  far  exceeded  the  cus- 
tomary lay  days,  and  for  the  excess  he  now  claims  demurrage,  at 
the  rate  of  thirty  dollars  a  day.  It  appears  by  the  evidence,  that 
there  is  no  custom,  by  which  a  vessel  is  to  have  a  particular  num- 
ber of  days  for  loading  at  Pictou.  And  the  first  question  is, 
what  is  the  meaning  of  the  expression  in  the  charter-party,  lay 
days  as  customary  for  loading?  It  is  contended  by  the  libel- 
lants,  that  it  means  such  number  of  days  as  vessels  had  thereto- 
fore been  generally  detained  for  cargoes,  and  in  loading,  and  that 
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this  did  not  exceed  from  six  to  twelve.     But,  upon  the  proofs,  I 
cannot  adopt  this  construction.     It  appears  that  coal  is  the  onlj 
article  exported  from  Pictou.     The  mines  are  worked  by  a  com- 
pany, and  it  has  been  their  practice  to  carry  on  their  mining  opera- 
tions throughout  the  year ;  the  coals  raised  in  the  winter,  when 
the  harbor  is  not  accessible  to  vessels,  being  deposited  on  the  bank, 
to  aid  in  meeting  the  demand  of  the  summer  and  autumn.     There 
are  seven  berths  at  which  vessels  are  loaded,  all  about  three  miles 
distant  from  the  mines.     It  has  been  the  practice  of  the  company 
to  send  the  coals  to  the  vessels  daily,  and  to  supply  the  demand, 
up  to  seven  hundred  chaldrons  a  day.     By  the  established  custom 
of  the  port,  vessels  take  their  turns  in  going  to  the  berths,  and 
loading,  in  the  order  of  time  in  which  they  pass  the  light  in  enter- 
ing the  harbor.     In  the  latter  part  of  the  summer,  and  during  the 
autumn  of  1854,  there  was  a  deficiency  in  the  supply  of  coal  by 
the  company,  owing  partly  to  a  diminution  in  the  quantity  de- 
posited on  the  bank  during  the  preceding  winter,  and  partly  to  the 
great  number  of  vessels  seeking  coal  during  that  season.     When 
this  brig  passed  the  light,  there  were  a  great  number  of  vessels, 
which  had  preceded  her,  waiting  for  cargoes,  and  her  extraordinary 
detention  was  owing  to  her  being  compelled  to  wait,  until  these 
had  been  loaded,  and  to  there  being  a  deficiency  of  coal.     It  is 
contended  by  the  respondent,  that  the  detention  in  this  case  was 
occasioned  solely  by  the  custom,  which  compelled  this  vessel  to 
wait  her  turn,  and  that  he  is  in  no  way  responsible  for  the  delay 
occasioned  by  the  want  of  coal  for  those  that  preceded  her.     By 
the  tenqiB  of  the  charter-party,  the  shipper  was  bound  to  furnish 
a  cargo,  and  I  think,  that  by  the  true  construction  of  that  instru- 
ment, the  shipper  was  entitled  to  such  number  of  lay  days  as  would 
be  necessary  to  complete  the  loading  of  this  vessel,  she  taking  her 
turn  according  to  the  custom,  and  coal  being  supplied  after  her 
arrival,  at  the  rate  of  seven  hundred  chaldrons  a  day,  in  con- 
formity with  the  previous  practice  of  the  company.    Such,  I  think, 
must  have  been  the  customary  lay  days  contemplated  by  the  par- 
ties, and  if  there  was  longer  detention,  for  Want  of  the  usual  supply 
of  coal,  to  the  extent  of  seven  hundred  chaldrons  a  day,  the  ship- 
per is  responsible  therefor,  at  the  rate  stipulated  in  the  charter- 
party.     The  respondent  presents  another  ground  of  defence  which 
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deserves  consideration.  He  alleges  that  this  vessel  ought  to  have 
proceeded  directly,  and  without  delay,  from  Boston  to  Pictou,  hut 
that  she  deviated,  and  remained  a  long  time  in  her  home  port  in  t 

Maine,  thereby  postponing  her  arrival  at  Pictou  ;  and  that,  if  she  j 

had  reached  there  as  early  as  she  might  and  ought  to  have  done, 
there  would  have  been  a  smaller  number  of  vessels  to  take  pre-  j 

cedence  of  her,  and  a  greater  daily  supply  of  coal,  and  that  the  J 

great  detention  to  which  she  was  subjected  after  her  actual  arrival,  • 

was,  therefore,  owing  to  her  own  fault. 

In  the  charter-party,  the  vessel  is  stated  to  be  lying  in  the  har-  I 

bor  of  Boston.  It  appears  by  the  evidence,  that  she  was  in  fact 
at  Searsport,  in  Maine,  undergoing  repairs,  and  was  detained  for 
that  purpose  some  twelve  days.  The  vessel  being  represented  in 
the  charter-party  to  be  then  in  Boston,  the  respondent  had  a  right 
to  expect  that  she  would  proceed  from  that  port  to  Pictou,  with- 
out any  unreasonable  and  unusual  delay,  and  if  she  did  not  do  so, 
it  was  a  violation  of  her  duty  under  the  contract.  From  the  evi- 
dence, it  appears  that,  if  the  vessel  had  been  in  Boston,  and  had 
sailed  for  Pictou,  and  prosecuted  her  voyage  in  the  time  and  man- 
ner that  it  is  usual  and  reasonable  for  such  vessels  to  do,  she  would 
have  arrived  at  Pictou  on  the  19th  of  August,  and  the  respond- 
ent is  entitled  to  be  placed  in  as  good  a  condition  as  he  would  have 
been,  if  she  had  performed  her  duty,  and  arrived  at  that  time, 
and  the  libellant  is  not  entitled  to  recover  for  any  detention  occa- 
sioned by  his  own  fault.  It  is  insisted,  on  behalf  of  the  respond- 
ent, that  there  having  been  this  deviation  and  delay  by  the  libel- 
lant, he  can  have  no  claim  whatever  for  demurrage,  bec^ause  it  is 
impossible  to  ascertain  whether  there  would  have  been  any,  or  if 
any,  how  much  detention,  beyond  the  rightful  lay  days,  if  the 
libellant  had  used  due  diligence,  and  arrived  in  the  proper  time ; 
but  this,  I  think,  is  answered  by  the  evidence,  which  is  unusually 
full  and  precise.  Records  were  kept  by  the  company  of  the  arri- 
val and  loading  of  every  vessel,  and  of  the  quantity  of  coal  fur- 
nished each  day  during  the  season,  and  it  satisfactorily  appears 
that,  if  this  vessel  had  arrived  on  the  19th  of  August,  and  there 
had  been  a  supply  of  coal,  up  to  seven  hundred  chaldrons  a  day, 
she  would  have  been  loaded  on  the  fourteenth  day  of  September, 
taking  her  turn  according  to  custom,  but  that  with  the  supply  that 
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iras  actually  furnished  per  day,  she  would  not  have  been  loaded 
until  the  second  day  of  October,  and  thus  there  would  have  been 
a  detention  of  eighteen  days,  for  the  want  of  the  usual  supply  of 
coal,  and  for  this  the  shipper  must  have  been  responsible,  even  if 
the  libellant  had  arrived  in  due  season ;  and  to  that  extent  the  delay 
does  not  arise  from  the  fault  of  the  libellant.  To  illustrate  this, 
suppose  that  at  the  time  this  vessel  did  actually  arrive,  there  had 
been  the  same  vessels  in  port  having  precedence,  and  the  same 
daily  supply  of  coal,  as  there  were  on  the  19th  of  August,  and 
from  that  time  to  the  2d  of  October,  then  her  detention,  after  her 
arrival  on  the  sixth  day  of  September,  would  have  been  precisely 
the  same,  as  it  would  have  been,  had  she  arrived  on  the  19th  of 
August,  and  thus  no  part  of  her  detention  would  have  been  owing 
to  the  fault  of  the  libellant,  and  the  respondent  would,  in  this  re- 
spect, have  suffered  nothing  from  his  deviation.  I  am  of  opinion, 
therefore,  that  the  libellant  is  entitled  to  recover  for  eighteen  days, 
at  the  rate  of  $80  per  day. 

The  respondent  then  moved  for  a  stay  of  judgment  or  execution. 

Sprague,  J. — This  is  a  motion  to  stay  further  proceedings, 
until  a  hearing  can  be  had  in  a  cross  libel  by  Tremlett  v.  Nichols^ 
upon  the  same  charter-party.  Before  the  hearing,  a  motion  for 
a  postponement  was  made,  founded  on  the  pendency  of  the  cross 
libel.  But  as  evidence  had  been  taken,  at  great  labor  and  expense, 
and  the  case  was  then  ripe  for  hearing,  and  involved  the  same 
transactions  upon  which  the  second  suit  was  mainly  founded,  the 
court  ordered  the  hearing  to  proceed,  with  permission  to  the  re- 
spondent to  renew  his  motion  for  delay,  at  a  future  stage  of  the 
cause.  That  motion  is  now  renewed.  Several  questions  have 
arisen.  The  first  relates  to  the  service  of  process.  Ever  since 
the  filing  of  the  cross  libel,  Nichols  has  been  out  of  the  jurisdic- 
tion, and  no  personal  service  on  him  has  been  made,  but  notice 
has  been  given  to  his  proctor  in  the  first  suit.  This  is  not  sufS- 
cieftt  service. 

The  libel  by  Tremlett  v.  Nichoh  is  not  merely  defensive.  It  is 
not  like  a  cross  bill  in  equity,  or  a  bill  to  enjoin  a  judgment, 
whose  whole  force  is  exhausted  in  repelling  the  claim  of  the  other 
party.  But  it  proceeds  further,  and  claims  damages  upon  an  in- 
dependent stipulation,  and  to  a  greater  amount  than  may  be 
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decreed  to  the  other  party  in  the  first  libel.  The  proctor  of 
Nichols  cannot,  therefore,  by  virtue  of  his  retainer  in  the  first 
suit,  be  deemed  his  agent  to  receive  notice  in  the  second.  But 
although  no  service  has  been  made  upon  Nichols,  so  as  to  autho- 
rize the  court  to  proceed  upon  his  default  or  contumacy,  yet  the 
court  may,  in  its  discretion,  stay  proceedings  in  the  first  suit,  until 
an  appearance  shall  be  entered  and  other  steps  taken  in  the  second. 
Nichols  has  voluntarily  come  within  the  jurisdiction,  to  litigate 
upon  this  charter-party  with  Tremlett.  The  latter  insists  that  he 
has  a  claim,  upon  the  same  contract,  exceeding  any  rightful  claim 
of  the  former.  Upon  an  adjustment  of  the  whole  voyage,  nothing 
may  be  due  to  Nichols,  and  yet  if  the  court  has  no  power  to  stay 
proceedings,  he  may  coerce  Tremlett  to  pay  a  large  sum,  by  a 
decree  of  this  court,  and  leave  him  to  seek  his  remedy  on  the 
same  contract,  in  another  and  perhaps  a  foreign  and  remote  juris- 
diction. 

But  it  is  insisted  that  the  present  is  not  a  proper  case  for  the 
exercise  of  this  power.  The  first  objection  is,  that  the  cross  libel 
does  not  present  even  a  primd  facie  case,  and  that  it  is  apparent 
that  it  cannot  be  maintained.  The  principal  ground  of  claim  set 
forth  in  the  cross  libel  is,  that  there  was  a  wrongful  deviation  and 
delay  by  this  vessel,  in  going  to  and  remaining  at  Searsport,  which 
caused  her  late  arrival  at  Pictou,  and  postponed  her  arrival  at 
New  York,  by  which  the  shipper  lost  the  benefit  of  a  contract  for 
the  sale  of  the  coal,  and  by  the  depreciation  of  the  market  value, 
so  that  he  was  obliged  to  sell  at  a  much  smaller  price  than  he  would 
have  obtained,  if  the  brig  had  arrived  in  due  time.  This  is  the 
same  deviation  and  delay  at  Searsport,  which  is  set  forth  in  the 
supplemental  answer,  and  has  been  already  considered  in  the  ori- 
ginal suit.  It  is  objected  that  the  shipper  cannot  maintain  a  new 
suit  for  the  same  default.  This  objection  cannot  prevail.  It  was 
set  up  in  the  answer,  not  by  way  of  set-oflf  or  recoupment,  but 
merely  to  repel  the  claim  of  the  libellant.  That  suit  was*  for 
demurrage  at  Pictou,  and  in  order  to  sustain  it,  it  was  necessary 
for  the  libellant  to  show  a  detention  there  by  the  fault  of  the  re- 
spondent. The  answer  insisted  that  the  detention  at  Pictou  was 
caused  by  the  previous  wrongful  deviation  and  delay  by  the  libel- 
lant, and  not  through  any  fault  of  the  respondent.     This  was  the 
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view  presented  by  the  answer,  and  the  only  extent  to  which  it  wad 
considered  by  the  court.  The  cross  libel  now  presents  a  distinct 
and  independent  claim  for  damages  occasioned  by  that  miscon- 
duct, on  the  part  of  the  ship-owner,  alleging  that  the  voyage  was 
thereby  retarded,  and  the  arrival  pf  the  vessel  at  New  York  post- 
poned, so  that  he  lost  the  market  for  his  cargo.  This  claim  the 
respondent  did  not  present,  in  answer  to  the  former  suit.  It  may 
be  contended  that  he  might  and  ought  to  have  set  it  up  in  defence 
of  the  first  suit,  and  that  he  cannot  now  make  it  the  ground  of  a 
new  action.  I  think  that  he  might  have  availed  himself  of  it  in' 
his  answer  to  the  first  suit,  although  this  doctrine  has  been  seri- 
ously doubted.  The  admiralty  does  not  take  cognizance  of  pleas, 
in  set-off,  no  statute  having  given  it  that  authority,  and  it  has 
been  thought  by  some  that  a  distinct  claim  by  the  respondent, 
founded  upon  the  violation  of  the  contract  by  the  libellant,  is  in 
the  nature  of  a  set-off,  and  so  not  cognizable  by  this  court.  But 
I  am  of  opinion  that  where  the  counter  claim  is  founded  upon  the 
same  charter-party,  the  respondent  may  set  it  up  in  his  answer, 
so  that  the  damages  that  he  has  sustained  may  be  recouped  from 
the  amount  which  the  libellant  might  recover.  But  in  such  case, 
if  the  damages  sustained  by  the  respondent  should  exceed  the  just 
claim  of  the  libellant,  the  court  can  give  no  decree  for  such  excess; 
the  utmost  effect  being  to  diniinish  or  extinguish  the  claim  of  the 
libellant.  Nor  could  the  respondent  afterwards  maintain  a  suit 
for  such  excess.  He  cannot  be  permitted  to  split  up  his  demand, 
and  litigate  the  same  question  twice.  Having  once  voluntarily 
submitted  his  claim  for  damages  to  the  court,  he  must  be  content 
with  such  relief  as  the  tribunal  may  afford  him.  But  although 
the  respondent  may  set  up  such  claim  in  his  answer  to  the  first 
suit,  yet  he  is  not  bound  to  do  so,  but  may  have  a  separate  action 
therefor,  and  recover  any  amount  of  damages  which  he  may  have 
sustained.  Similar  questions  have  heretofore  come  before  this 
court,  in  suits  for  freight,(a)  which  may  exhibit  the  principles 
applicable  to  the  present  case.  To  a  libel  for  freight,  the  respond- 
ent may  answer  that  some  of  the  goods  were  lost  by  the  miscon- 
duct of  the  carrier,  and  never  delivered  to  the  consignee,  and  that 


(a)  Suotp  y.  Can'utkf  ante,  p.  324. 
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the  libellant  is  not  entitled  to  freight  for  those  goods.  Here, 
although  there  is  an  allegation  of  violation  of  duty  on  the  part  of 
the  carrier,  yet  it  leads  only  to  the  other  allegation  of  the  non- 
delivery, and  is  used  merely  to  defeat  the  claim  of  the  libellant, 
by  showing  that  it  is  unfounded.  No  damages  for  the  misconduct 
of  the  carrier  are  claimed.  The  respondent,  in  such  case,  by  his 
answer  might  go  farther,  and  claim  compensation  for  the  property 
lost,  and  that  the  value  thereof  should  be  deducted  from  the  freight 
to  which  the  libellant  was  entitled,  for  that  part  of  the  cargo  which 
he  had  duly  delivered. 

In  some  of  the  cases  which  have  come  before  me,  the  whole 
freight  was  earned,  all  the  packages  having  been  delivered,  but 
the  respondent  was  permitted  to  set  up  and  sustain  a  claim  for 
damage  or  deterioration  of  the  goods,  by  the  fault  of  the  carrier, 
and  the  amount  was  deducted  from  the  freight  earned  and  sued 
for.     See  Snow  v.  Carruih^  ante,  p.  824. 

In  the  case  now  before  the  court,  the  shipper  in  his  cross  libel 
insists  that  the  ship-owner  violated  his  contract,  by  not  proceed- 
ing directly  and  with  reasonable  diligence  to  Pictou,  by  reason 
whereof  the  vessel  did  not  arrive  at  her  ultimate  port  in  due  sea- 
son, and  he  .was  greatly  damnified  thereby.  This  claim  not 
having  been  presented  or  litigated  in  the  first  suit,  he  is  not  pre- 
cluded from  pursuing  it  by  a  new  libel. 

It  is  further  objected,  that  there  has  been  a  want  of  due  dili- 
gence in  instituting  the  cross  suit,  which  should  preclude  the 
respondent  from  having  further  delay.  The  voyage  terminated 
in  the  latter  part  of  December,  1854.  The  first  libel  was  filed  in 
February,  1855,  and  the  answer  in  March  following.  The  cross 
libel  was  not  filed  until  December,  1856.  This  is  a  great  delay. 
But  it  does  not  appear  that  the  respondent  had  knowledge  of  the 
deviation  and  stay  at  Searsport,  prior  to  December,  1856.  It  is 
true,  that  in  his  original  answer  he  states  that  there  was  deviation 
and  delay  in  reaching  Pictou,  but  he  states  no  specific  facts,  and 
it  may  have  been  mere  inference  from  the  date  of  her  arrival. 
But  all  the  facts  were  known  to  the  libellant  Nichols,  and  instead 
of  stating  them  truly,  as  he  ought  to  have  done,  in  his  libel,  it  is 
therein  positively  alleged  that  the  vessel,  at  the  time  of  making 
the  charter-party,  was  riding  in  the  harbor  of  Boston,  and  that 
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she  ^^  departed  from  said  Boston  with  all  possible  dispatch  for  said 
Pictou/'  when  in  trath  she  was  at  Searsport,  and  there  remained 
a  long  time,  undergoing  repairs.  This  positive  assertion,  which 
was  not  retracted  until  after  the  cross  libel  was  filed,  may  well 
have  misled  the  respondent,  and  prevented  his  instituting  inquiry, 
and  it  is  not  for  the  libellant  to  say  that  he  ought  earlier  to  have 
ascertained  that  these  assertions  were  false. 

I  shall  order  a  stay  of  proceedings  for  the  present,  but  not  until 
any  particular  time  or  event.  Perhaps  an  appearance  will  be 
entered,  and  such  stipulations  given  as  will  render  it  proper  for 
the  court  to  proceed  to  a  decree  and  execution,  before  a  hearing 
in  the  cross  libel. 

Proceedings  stayed  until  the  further  order  of  court. 

J.  (7.  Dodge^  for  the  libellant. 

R.  H.  Danay  Jr,^  for  the  respondent.  • 


August,  1857. 

The  Paul  Boggs. 

J.  H.   BIYEBB  ET  AL.,   CLAIMANTS. 

The  lien  of  a  material-man  is  not  lost  by  commencing  a  suit  in  perionam,  in  the  State 

Courts  and  attaching  the  yessel  therein. 
Kor  by  delay  in  commencing  a  suit  in  rem,  if  the  ownership  of  the  vessel  remains  nn- 

changed,  or  if  there  be  only  a  colorable  transfer. 
But  as  against  bona  fide  purchasers,  for  a  valuable  consideration,  there  must  be  reasonable 

diligence  in  enforcing  the  lien. 

This  was  a  libel  in  rentj  promoted  by  James  W.  Elwell  et  als.j 
ship-brokers,  in  New  York,  to  recover  money  paid  for  supplies 
furnished  by  them  in  1855,  to  the  bark  Paul  Boggs,  belonging  to 
Maine. 

At  the  time  of  the  commencement  of  the  suit,  which  was  on 
the  13th  of  July,  1857,  the  original  owner  of  the  bark  was  dead, 
and  the  present  claimants  came  in  as  purchasers,  by  a  bill  of  sale, 
made  in  June,  1857,  from  the  administratrix.     The  libellants  com* 
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menced  a  suit,  in  the  State  Court,  against  the  administratrix,  and 
attached  the  vessel^  which  was  discontinued  before  the  filing  of  this 
Ubel. 

The  remaining  facts  in  the  case  sufficiently  appear  in  the  opi- 
nion of  the  court. 

Spraque,  J. — There  can  be  no  doubt  that  the  debt,  on  which 
this  libel  was  brought,  constituted  a  lien  on  the  vessel,  which  would 
have  adhered  to  it,  as  against  the  original  owners.  But  it  is  urged 
by  the  claimant,  that  the  creditors,  by  commencing  an  action  on 
the  same  claim,  against  the  administratrix,  in  the  State  Court,  and 
attaching  the  vessel  by  mesne  process  therein,  waived  the  lien. 
This  is  the  first  question  to  be  decided. 

Judge  Story,  in  the  case  of  The  Bark  Chu%any  2  Story,  455, 
states  the  law  to  be,  that  on  a  claim  like  the  present,  there  are 
three  distinct  remedies,«which  may  be  pursued,  viz.,  against  the 
owner,  against  the  master,  and  against  the  vessel.  And  the  gene- 
ral rule  is,  that  the  pursuing  of  any  one  of  the  remedies  by  a 
creditor,  does  not  impair  his  right  to  resort  to  the  others,  until 
his  claim  be  satisfied.  If  any  property,  other  than  this  vessel, 
had  been  attached,  in  the  suit  in  personam^  there  would  have 
been  no  pretence  for  saying  that  it  had  dissolved  this  lien.  It  is 
evident,  there  was  no  intention  of  waiver  on  the  part  of  these  cre- 
ditors. On  the  contrary,  their  intention  was  to  avail  themselves 
of  all  their  remedies,  if  it  should  become  necessary.  They  en- 
deavored to  obtain  satisfaction  by  suit  in  the  State  Court;  but 
finding  that  remedy  fruitless,  they  have  very  properly  promoted 
this  libel  to  enforce  their  lien. 

The  counsel  for  the  claima,nts  cited  the  case  of  Legg  v.  WUlard^ 
17  Pick.  140,  where  it  was  held  that  the  common  law  lien  of  a  me- 
chanic was  discharged,  by  his  procuring  an  attachment  of  the  pro- 
perty on  me9ne  process.  Sut  that  lien  depended  upon  possession. 
When  the  creditor  caused  the  property  to  be  attached,  he  de- 
livered it  to  the  officer,  and  thereby  relinquished  his  possession, 
and  all  the  rights  depending  thereon.  It  went  into  the  custody 
of  the  sherifi*,  and  he  held  it,  not  as  an  agent  of  the  creditor,  but 
as  an  officer  of  the  law,  equally  responsible  to  all  parties.  But 
admiralty  liens  do  not  depend  on  possession,  and  the  case  cited 
has  no  application  to  them. 
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But  it  is  insisted,  as  a  second  ground  of  defence,  that  although 
a  lien  may  have  continued  as  against  the  original  owner,  yet  it 
cannot  be  enforced  against  the  claimants ;  because  they  are  bond 
fide  purchasers,  for  a  valuable  consideration.  There  is  no  doubt, 
that  as  against  such  purchasers,  the  lien  must  be  enforced  with 
reasonable  diligence.  The  supplies  in  the  present  case  were  fur- 
nished at  New  York,  in  December,  1855,  and  these  claimants  be- 
came purchasers  in  June,  1857.  This  vessel  was,  during  that 
time,  pursuing  the  coasting  trade,  and  was  within  the  knowledge 
and  reach  of  the  libellants,  who  might  have  instituted  proceedings 
against  her,  at  various  times  and  places,  if  they  had  seen  fit. 
Having  neglected  so  to  do,  they  could  not  maintain  this  suit,  if 
the  claimants  were  in  reality  what  they  pretend  to  be,  bond  fide 
purchasers,  for  a  valuable  consideration.  But  the  evidence  shows 
satisfactorily,  that  their  purchase  was  colorable  merely,  and  de- 
signed to  defeat  the  libellants'  claim ;  that  they  paid  no  conside- 
ration, and  will  lose  nothing  by  the  vessel's  being  taken  from  them 
and  appropriated  to  the  payment  of  this  claim. 

Decree  for  the  libellants. 

Benjamin  Dean^  for  the  libellants. 

ff.  W,  Paine  ^  Levi  Ghajfy  for  the  claimants. 


See  The  Harriet,  ante,  p.  33  j  The  Monsoon,  ante,  p.  37  j  The  Chusan,  ante, 
p.  39 ;  The  Eliza  Jane,  ante,  p.  152 ;  The  Antarctic,  ante,  p.  206  ;  The  High- 
lander y  post. 
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Augustj  1857. 

The  Voyaqeur  db  la  Mer. 

Prodaotion  of  papers  in  admiralty. 

"Where  a  paper  haa  been  intrusted  to  the  libellant  for  the  benefit  of  both  pfurties,  the 
court,  on  motion  of  the  respondent,  will  order  its  production  before  answer,  its  inspec- 
tion being  material,  as  where  there  is  a  bipartite  agreement^  and  one  part  only  is 
reduced  to  writing,  and  left  In  the  hands  of  the  libellant. 

But  where  there  was  a  contract,  partly  by  parol  and  partly  by  letters,  and  one  of  the 
letters  addressed  to  the  libellant  was  in  his  possession,  the  court  refused  a  motion  by 
the  respondent,  for  the  production  of  the  letter  before  answer. 

This  was  a  suit  in  rem^  on  a  contract.  The  libel  did  not  set 
forth  or  allude  to  any  writing,  as  containing  the  contract.  The 
claimants  of  the  vessel,  before  filing  their  answer  to  the  libel, 
moved  that  the  libellants  be  ordered  to  produce,  for  their  inspec- 
tion, a  certain  letter  written  by  the  claimants'  agent  to  the  libel- 
lants. This  motion  was  in  writing,  and  accompanied  by  an  affi- 
davit, setting  forth  that  the  contract  on  which  the  libellants  rely 
was  never  reduced  to  writing,  in  a  separate  instrument,  but  was 
to  be  ascertained,  among  other  sources,  by  a  correspondence  be- 
tween the  libellants  and  the  agent  of  the  claimants ;  that  one  letter 
of  this  correspondence  was  essential  to  the  full  understanding  of 
the  contract,  and  that  this  letter  was  in  the  libellants'  custody ; 
that  the  claimants  had  no  copy  of  it,  and  no  means  of  ascertain- 
ing its  contents ;  and  that  they  could  not  fully  and  truly  answer 
the  allegations  of  the  libel,  without  an  inspection  of  the  letter. 

The  motion  was  resisted. 

Spraqub,  J. — The  researches  of  the  counsel  have  found  no  pre- 
cedent or  decision  in  an  admiralty  court  in  this  country,  or  in 
England,  directly  upon  this  point.  It  seems  to  be  a  novel  motion 
in  the  admiralty.  We  must  look  at  the  analogous  cases,  in  courts 
that  proceed  according  to  the  course  of  the  civil  law,  and  to  com- 
mon law  courts,  especially  the  former,  for  light  as  to  the  princi- 
ples upon  which  the  decision  should  rest. 

It  is  familiar  practice  in  admiralty,  for  either  party,  after  issue 
joined,  to  interrogate  the  other,  for  the  purpose  of  obtaining  evi- 
dence to  be  used  by  the  interrogant.     In  equity,  the  same  relief 
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is  obtained  by  interrogatories  on  the  plaintifiTs  part,  and  bj  a  bill 
of  discovery  on  the  part  of  the  defendant.  But  this  is  a  motion 
not  to  obtain  evidence  after  issue,  but  for  documents  alleged  to  be 
necessary  to  enable  the  parties  to  make  up  an  issue. 

It  is  settled,  as  a  general  rule,  that  a  party  is  not  entitled  to 
the  production  of  an  instrument  before  issue  joined,  where  the  in- 
strument is  not  referred  to,  or  counted  upon,  in  the  plaintiffs' 
pleading.  But  it  ia  contended  that  there  are  circumstances  under 
which  the  courts  exercise  the  power,  and  where  justice  requires  its 
exercise.  After  examining  the  authorities  referred  to  on  each 
side,  I  have  arrived  at  the  conclusion,  that  there  is  but  one  class 
of  cases  in  which  the  courts  ordinarily  exercise  this  power ;  and 
that  is,  where  the  plaintiff  is  under  an  obligation  to  hold  the  in- 
strument for  the  use  of  both  parties.  For  instance,  partnership 
articles  or  books  of  account,  in  a  suit  between  partners,  or  where 
but  one  part  of  a  bipartite  agreement  has  been  executed,  and  has 
been  left  with  one  of  the  parties ;  in  short,  where  an  instrument 
may  be  said  to  be  left  or  held  in  trust.  In  such  case,  if  it  is  the 
contract  in  litigation,  it  should  be  produced  for  inspection,  whether 
declared  on  by  the  plaintiff  in  terms  or  not.  As  an  authority  for  a 
more  extended  exercise  of  this  power,  I  am  referred  to  The  Prineess 
of  Wales  V.  The  Earl  of  Liverpool^  3  Swanst.  667,  decided  by 
Lord  Eldon.  This  authority,  though  followed  by  the  Vice  Chan- 
cellor in  one  case,  Jones  v.  LewiSy  2  Sim.  &  St.  242,  has  since 
been  called  in  question,  and  held  by  Vice  Chancellor  Leach  to  be 
authority  only  on  its  exact  facts.  The  defendant  there  asked  for 
inspection  of  a  note  of  hand,  makiag  affidavit  that  he  believed  it 
not  to  be  genuine,  and  that  an  inspection  would  aid  him  in  deter- 
mining upon  the  nature  of  his  answer.  In  New  York,  the  courts 
of  common  law  have  passed  orders  for  inspection,  in  favor  of  par 
ties  before  pleadings  closed,  upon  the  authority  of  The  Princess 
of  Wales  V.  Lord  Liverpool;  and  have  extended  the  principle  to 
cases,  where  by  alleged  accident,  fraud,  or  mistake,  one  party  has 
a  document,  which  the  applicant  shows  to  be  important  to  enable 
him  to  make  his  plea ;  but  I  think  they  have  not  kept  within  the 
reason  or  authority  of  the  previously  adjudged  cases. 

It  is  argued  that  this  letter,  being  a  part  of  the  correspondence 
which  constitutes  the  written  contract,  is  the  property  of  both 
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parties,  and  is  as  much  a  tmst  for  both  parties,  as  if  it  were  a 
formal  written  contract.  I  should  perhaps  sustain  the  motion,  if 
it  were  made  to  appear  that  the  whole  contract  was  in  writing, 
and  this  letter  contained  a  portion  of  it,  and  that  the  residue  of 
the  writings  containing  the  contract  could  be  produced.  But,  in 
this  case,  it  does  not  appear  that  the  whole  contract  is  in  writing. 
On  the  contrary,  it  is  said  to  be  partly  in  writing.  The  nature  of 
the  contract  may  be  left  to  be  proved  partly  by  parol,  and  even 
by  circumstantial  evidence.  In  such  a  case,  I  think  there  is  no 
authority  for  requiring  the  production  of  this  paper.  It  would 
be  giving  the  defendants  an  advantage.  They  would  learn  the 
extent  of  the  knowledge  or  ignorance  of  the  other  side,  as  to  the 
.proofs  of  the  contract ;  and,  without  first  answering  as  to  their 
best  knowledge  and  belief,  could  frame  their  answers  to  meet  the 
disclosures  on  one  particular  point.  In  case  of  a  writing  forming 
only  a  part  of  a  contract,  the  court  must  have  discretion,  as  to 
requiring  the  production  of  a  paper  or  letter ;  and  in  the  present 
case,  I  do  not  think  I  ought  to  grant  the  motion  as  it  now  stands. 
It  presents  the  case  of  a  contract  declared  on  generally,  to  be 
proved  partly  by  a  correspondence  and  partly  by  parol,  perhaps 
inferentially  from  circumstantial  evidence,  and  open  to  counter 
proof,  and  a  portion  only  of  the  correspondence  called  for. 

Motion  denied. 

«7.  W.  ffubbard  ^  0.  HougMon^  for  the  libellants. 

R.  H,  Dana,  Jr.,  for  the  claimants. 

See  17  Law  Rep.,  241. 


September  f  1857. 

United  States  v.  Borden  and  eleven  others. 

A  master  is  prevented  in  the  free  nnd  lawful  exercise  of  his  authority,  within  the  mean- 
ing of  the  Act  of  1835,  chap.  40,  defining  the  crime  of  revolt,  if  he  be  prevented  from 
carrying  into  effect  any  one  lawful  command ;  and  a  con^mand  to  continiie  the  busi- 
ness of  whaling  is  primA  facte  law  Ail. 

A  combination  to  refuse  to  pursue  such  business  is  not,  of  itself,  the  intimidation  re* 
quired  as  an  element  to  constitute  the  crime,  but  it  may  be  the  means  of  intimidation. 

Snob  combination  and  intimidation  may  bo  lawful.    If,  from  the  improper  condnet  of 
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the  captain,  the  orew  have  good  reason  to  belieye,  and  do  beliere,  that  they  will  Ira 
subjected  to  unlawful  and  cruel  or  oppressive  treatment,  or  that  a  great  wrong  is  about 
to  be  inflicted  on  one  of  their  number,  they  have  a  right  to  take  reasonable  measures 
for  his,  or  their  own  protection. 
What  would  be  reasonable  measures  must  depend  upon  the  nature  and  extent  of  the 
wrong,  and  upon  the  means  of  prevention,  having  regard  to  the  importance  of  pre- 
serring  the  authority  of  the  master,  as  well  as  to  the  importance  of  protecting  the 
crew. 

This  was  an  indictment  against  twelve  of  the  crew  of  the  whaling 
ship  Huntress. 

In  the  charge  to  the  jury,  by  Spragtje,  J.,  the  law  was  laid  down 
as  follows : — This  indictment  charges  the  prisoners  at  the  bar,  who 
were  of  the  crew  of  the  whaling  ship  Huntress,  with  having  made 
a  revolt. 

The  crime  of  making  a  revolt,  or  mutiny,  is  defined  by  the  Sta- 
tnte  of  1885,  chap.  40,  sec.  1,  as  follows :  "  That  if  any  one  or 
more  of  the  crew  of  any  American  ship  or  vessel  on  the  high  seas, 
or  on  any  other  waters,  within  the  admiralty  and  maritime  juris- 
diction of  the  United  States,  shall  unlawfully,  wilfully,  and  with 
force,  or  by  fraud,  threats,  or  other  intimidations,  usurp  the  command 
of  such  ship  or  vessel  from  the  master,  or  other  lawful  commanding 
officer  thereof,  or  deprive  him  of  his  authority  and  command  on 
board  thereof,  or  resist  or  prevent  him  in  the  free  and  lawful  ex- 
ercise thereof,  or  transfer  such  authority  and  command  to  any 
other  person  not  lawfully  entitled  thereto,  every  such  person  so 
offending,  his  aiders  or  abettors,  shall  be  deemed  guilty  of  a  revolt, 
or  mutiny,  and  felony." 

In  this  definition,  besides  the  requirement  that  the  ship  should 
be  American,  and  the  prisoners  should  be  of  her  crew,  there  are 
four  other  elements  in  the  offence — 

1st.  That  a  certain  end  must  have  been  accomplished. 

2d.  That  this  must  have  been  done  by  certain  means. 

8d.  That  it  must  have  been  done  unlawfully,  and 

4th.  Wilfully. 

The  end  accomplished,  must  be  either  the  having  usurped  the 
command  of  the  vessel  from  the  lawful  commanding  officer,  or  the 
having  deprived  him  of  his  authority  and  command  on  board  thereof, 
or  resisted,  or  prevented  him  in  the  free  and  lawful  exercise  of 
such  authority  and  command,  or  the  having  transferred  such  au- 
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thority  and  command  to  any  other  person,  not  lawfully  entitled 
thereto. 

The  means  by  which  the  end  is  accomplished  must  be  either  force 
or  fraud,  or  threats,  or  other  intimidations. 

In  this  indictment  the  charge  is,  that  the  prisoners  at  the  bar 
did  prevent  the  master  in  the  free  and  lawful  exercise  of  his  au- 
thority and  command,  by  intimidations.  The  master  is  prevented 
in  the  free  and  lawful  exercise  of  his  authority,  within  the  mean- 
ing of  the  statute,  if  he  be  prevented  from  carrying  into  effect 
any  one  lawful  command.  A  command  to  continue  the  basinet 
of  whaling  is  primd  facie  a  lawful  command,  and  if  the  prisoners 
at  the  bar,  by  their  united  refusal  to  obey  such  command^  pre- 
vented the  master  from  carrying  on  that  business,  they  prevented 
him  in  the  free  and  lawful  exercise  of  his  authority,  unless  there 
be  some  legal  justification  for  such  refusal.  If  this  was  done, 
was  it  by  the  means  alleged  in  the  indictment,  that  is,  intimida- 
tion, or  in  other  words,  operating  upon  the  fears  of  the  master  ? 

It  appears  by  the  evidence,  that  there  was  a  combination  by  the 
prisoners  to  refuse  to  pursue  the  business  of  whaling,  unless  the 
master  would  comply  with  a  certain  request  or  demand.  It  is  con- 
tended, in  behalf  of  the  government,  that  such  combination  is,  of 
itself,  the  intimidation  required  by  the  statute ;  but  that  is  not 
correct.  The  combination  may  never  be  made  known  to  the  cap- 
tain, or  if  made  known  to  him,  it  may  be  in  such  manner,  and 
under  such  circumstances,  that  it  could  not  operate  upon  his  fears. 
A  combination,  therefore,  is  not,  of  itself,  intimidation,  but  may 
be  the  means  of  intimidating.  And  if,  by  the  array  of  numbers 
and  union,  the  fears  of  the  master  are  excited,  and  through  such 
fear  he  is  prevented  in  the  free  and  lawful  exercise  of  his  autho- 
rity, there  is  intimidation  within  the  meaning  of  the  statute.  If 
the  jury  find  that  the  master  was  prevented  in  the  free  and  lawful 
exercise  of  his  authority,  by  intimidations,  the  next  inquiry  is, 
whether  it  was  done  by  the  prisoners  wilfully,  that  is,  whether  they 
accomplished  that  end  by  that  means,  knowingly  and  intention- 
ally. If  this  also  should  be  found  against  the  prisoners,  the  next 
inquiry  would  be,  whether,  in  doing  this,  the  prisoners  acted  un- 
lawfully ;  for  there  are  cases  in  which  it  may  be  lawful  for  the 
crew  to  prevent  the  master  in  the  free  exercise  of  his  authority, 
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or  even  to  deprive  him  of  it  altogether.  This  is  implied  by  the 
statute  itself.  It  is  not  the  wilfully  depriving  the  master  of  his 
authority,  even  by  threats  or  intimidations,  that  is  made  a  crime, 
but  the  doing  so  unlawfully ;  and  if  this  indictment  had  alleged 
all  those  acts,  without  alleging  that  they  were  done  unlawfully,  it 
would  have  described  no  offence.  It  is  insisted,  in  behalf  of  the 
prisoners  in  the  present  case,  that  they  had  a  right  to  refuse  fur- 
ther to  continue  the  business  of  whaling,  and  to  prevent  by  inti- 
midation the  master  from  exercising  his  authority,  to  compel  them 
to  carry  on  that  business ;  it  becomes,  therefore,  a  most  material 
inquiry,  whether  their  conduct  was  lawful.  I  shall  ^ot  undertake 
to  state  all  the  cases  in  which  such  conduct  may  be  lawful,  but 
confine  myself  to  instructing  you  upon  the  questions  raised  by  the 
evidence  in  the  present  case. 

If,  from  the  improper  conduct  of  the  captain,  the  men  had  good 
reason  to  believe,  and  did  believe,  that  they  should  be  subjected 
to  unlawful  and  cruel  or  oppressive  treatment,  they  had  a  right 
to  take  reasonable  measures  to  protect  themselves  from  such  treat- 
ment. 

If,  from  the  improper  conduct  of  the  captain,  the  men  had  good 
reason  to  believe,  and  did  believe,  that  a  great  wrong  was  about  to 
be  inflicted  upon  one  of  the  crew,  they  had  a  right  to  take  reason- 
able measures  to  protect  him  therefrom. 

What  would  be  reasonable  measures,  must  depend  upon  the  nature 
and  extent  of  the  wrong,  and  upon  the  means  of  prevention,  hav- 
ing regard  to  the  importance  of  preserving  the  authority  of  the 
master,  as  well  as  to  the  importance  of  protecting  the  crew.  [The 
judge  then  proceeded  to  remark  upon  the  evidence,  in  connection 
with  the  rules  of  law.] 

(7.  L.  Woodbury^  district  attorney,  for  the  United  States. 

J.  H.  Prince^  for  the  defendants. 


See  UniUd  States  v.  iMrU,  ante,  p.  311 ;  The  Moslem^  OIc.  289  ;  TJui  Mary 
AnUf  Abb.  B.  270 ;  Uniied  States  v.  Givings^  ante,  p.  75 ;  United  States  v. 
T^hompsoth  1  Samn.  U2. 
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The  Gazelle. 

TOUKO  ET  AL.,   OLAUfAlTTS. 

A  vessel  being  in  the  possession  of  a  sheriff,  by  rirtne  of  a  writ  of  attaehment  on  mesne 
process,  from  a  State  court,  and  the  marshal  holding  a  warrant  to  arrest  the  same 
Teasel,  in  a  suit  by  seamen  for  wages,  the  sheriff  refused  to  permit  the  marshal  to  take 
possession  of  the  ressel,  and  the  latter  returned  his  preeept  nnezecuted.  The  eoort 
refused  to  proceed  to  ezereise  jurisdietion  over  the  Tessel. 

Whether  the  sheriff  had  a  right  to  exclude  the  marshal  from  executing  process,  to  en- 
force a  paramount  lien,  and  whether  the  marshal  might  hare  taken  possession  by  force, 
are  grare  questions. 

A  sale  by  a  sheriff,  on  exeontion  for  debt,  under  the  laws  of  Massaehusetta,  has  none  of 
the  characteristics  of  an  admiralty  sale,  and  does  not  direst  paramount  liens. 

A  court  of  admiralty  will  enforce  such  liens,  by  ordering  the  arrest  and  sale  of  tlie  ressel, 
and  f^om  the  proceeds  satisfy  the  liens,  and  then  pay  orer  the  residue  to  the  purehaser 
under  the  sheriff's  sale. 

Where  a  voyage  was  broken  up  by  a  sale  of  the  vessel  on  execution,  Uie  seamen  were 
allowed  wages  up  to  the  time  of  the  sale,  and  compensation  for  their  time  and  expenses 
in  returning  to  their  home  port. 

While  mariners  properly  remain  by  their  vessel,  if  subsistenee  be  not  furnished  them  by 
the  master,  they  may  recover  the  amount  which  they  have  properly  paid  tiierefor. 

An  attachment  of  a  vessel  on  mesne  process,  does  not  break  up  the  voyage. 

Spragxje,  J. — This  is  a  libel  for  wages,  by  two  seamen,  against 
a  small  British  vessel,  belonging  to  Cornwallis,  in  the  Province  of 
Nova  Scotia.  The  suit  is  prosecuted  with  the  approbation  of  the 
British  consul  at  Boston,  and  is  resisted  by  the  claimants,  pur- 
chasers under  a  sheriff's  sale.  On  the  sixth  day  of  November, 
1857,  these  libellants  shipped  at  Cornwallis,  for  a  voyage  from 
that  place  to  Boston,  and  back  ;  one  of  them,  Clark,  as  mate,  for 
919  per  month,  and  the  other.  Murphy,  as  seaman,  for  $15  per 
month.  Under  this  contract  the  vessel  arrived  at  Boston,  on  the 
seventh  day  of  December  last ;  and  on  the  eighth  of  the  same 
month,  she  was  arrested  by  a  sheriff,  by  virtue  of  a  process  from 
a  State  court,  sued  out  by  a  creditor  of  the  owners  of  the  vessel. 
This  proceeding  is  called  an  attachment  on  mesne  process.  Those 
not  conversant  with  the  local  law  of  Massachusetts,  are  often 
misled  by  the  use  of  the  word  "attachment."     The  object  is  not 
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to  compel  an  appearance  by  the  defendant ;  but  the  property  of 
the  debtor  is  taken  by  the  sheriff,  and  held  by  him,  as  security  for 
the  payment  of  any  judgment  which  the  plaintiff  may  recover. 
A  judgment  was  recovered  by  the  creditor  in  the  State  court,  and 
execution  issued  thereon  ;  and  on  the  30th  day  of  January  last, 
the  sheriff  sold  the  vessel  at  auction,  by  virtue  of  that  execution, 
and  she  was  immediately  afterwards  delivered  to  the  purchasers. 
This  libel  was  filed  on  the  23d  of  December,  1857,  and  on  the. 
same  day,  a  warrant  was  issued  for  the  arrest  of  the  vessel.  The 
marshal  attempted  to  execute  this  process,  but  found  the  sheriff 
in  possession,  claiming  to  hold  her  under  the  writ  of  attachment 
from  the  State  court ;  and  as  he  refused  to  permit  the  marshal 
to  enter  upon  the  vessel,  or  to  take  her  into  his  custody,  the  latter 
desisted  from  the  attempt.  In  that  state  of  the  case,  I  refused 
to  proceed  to  exercise  jurisdiction  over  her.  Whether  the  sheriff 
could  rightfully  refuse  to  permit  the  marshal  to  take  possession, 
in  order  to  enforce  a  paramount  lien,  and  whether  the  marshal 
could  properly  have  proceeded  to  execute  his  precept,  by  force, 
in  the  same  manner  as  against  unlawful  resistance  by  a  private 
individual,  are  grave  questions,  which  I  do  not  now  decide.  What- 
ever may  have  been  the  respective  rights  and  duties  of  the  two 
executive  officers,  the  fact  was,  that  the  marshal  had  never  had 
possession,  and  returned  his  precept  unexecuted,  and  this  debarred 
the  court  from  proceeding  further.  I  could  not  exercise  jurisdic- 
tion over  a  vessel  which  was  not,  and  had  never  been,  in  the  custody 
of  any  officer  of  the  court. 

On  the  27th  day  of  January,  1858,  on  motion  of  the  proctor 
for  the  libellant,  another  warrant  to  arrest  the  vessel  was  issued, 
which  was  duly  executed  on  the  5th  of  February,  before  which 
time  the  custody  of  the  sheriff  had  ceased,  he  having  delivered  the 
vessel  to  the  purchasers  under  the  sheriff's  sale. 

Although  the  sheriff  was  permitted  to  hold  possession  of'  this 
vessel,  until  he  had  sold  her  on  execution,  and  had  terminated  his 
custody  by  a  delivery  to  the  purchaser,  such  sale  and  delivery  did 
not  divest  or  impair  the  lien  of  the  libellants.  The  purchaser 
took  the  vessel  cum  (mere.  The  sale  by  the  sheriff  was  by  the 
common-law  writ  of  fieri  faeiae  only.  The  prior  attachment  on 
mesne  process  had  only  the  effect  of  bringing  the  property  within 
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the  reach  of  the  writ  of  execution,  but  gave  no  efficacy  to  the  sale, 
which  derived  all  its  force  from  the  execution.  In  such  a  suit, 
no  notice  is  given,  except  to  the  debtor,  and  his  rights  alone  are 
affected.  It  is  a  suit  in  personam  merely.  It  is  in  no  respect  a  suit 
in  rem.  Neither  the  writ  of  attachment,  nor  of  execution,  direct^ 
the  officer  to  take  this  vessel,  or  even  named  her,  but  they  both 
ran  against  the  debtor,  and  all  his  goods  and  chattels.  Such  a 
sale  has  none  of  the  characteristics  of  an  admiralty  sale,  upon  pro- 
cess in  remj  after  notice  to  all  the  world,  to  intervene  for  their 
rights  or  interests.  As  soon,  therefore,  as  the  sheriff  had  delivered 
this  vessel  to  the  purchaser,  the  marshal  arrested  her,  to  enforce 
the  lien  of  these  libellants ;  and  the  purchaser  being  well  ad- 
vised by  counsel,  has  not  contested  the  paramount  right  of  the 
libellants  to  proceed  against  the  vessel,  and  to  have  her  sold  under 
a  decree  of  this  court,  for  the  payment  of  their  claim.  The  only 
question  now  made  is,  as  to  the  amount  which  should  be  decreed 
to  the  respective  libellants.  The  voyage  has  been  broken  up  by 
the  fault  of  the  owner,  as  he  permitted  the  vessel  to  be  sold  for  his 
debt.  This  was  a  violation  of  his  contract  with  the  libellants,  for 
which  they  have  a  right  to  recover  a  full  indemnity.  To  consti- 
tute this  indemnity,  they  are  entitled  to  their  wages,  so  long  as 
they  were  properly  attached  to  the  vessel,  and  thereafter,  up  to 
the  time  when,  with  reasonable  diligence,  they  may  return  to  Com- 
wallis,  and  their  necessary  expenses  while  remaining  here,  and  in 
so  returning. 

It  is  insisted  in  behalf  of  the  claimants,  that  the  voyage  was 
broken  up  by  the  attachment,  and  that  the  connection  of  the  libel- 
lants with  the  vessel  then  ceased ;  but  this  position  is  not  tenable; 
it  would  be  unsound  in  principle,  and  of  the  most  mischievous  con- 
sequences, to  hold  that  a  mere  attachment  by  mesne  process,  under 
the  law  of  Massachusetts,  terminated  the  voyage,  and  dissolved 
the  contract  between  the  -mariners  and  tjie  owners.  Such  an 
attachment  may  be  made  for  any  alleged  amount  of  debt,  by  any 
person,  without  previous  application  to  any  court  or  magistrate, 
and  without  even  an  affidavit  that  any  debt  was  due.  The  attach- 
ment may  be  dissolved,  and  possession  restored  to  the  owner,  in 
various  ways,  as  by  payment  of  the  debt,  or  giving  security  for 
the  payment  of  the  judgment  that  may  be  recovered,  or  by  with- 
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drawal  of  the  suit,  or  by  judgment's  being  rendered  in  favor  of  the 
defendant.  Where  a  neutral  vessel  has  been  taken  on  the  high 
seas,  by  the  cruisers  of  a  belligerent,  and  carried  into  port,  for 
trial,  it  has  been  held  that  the  seamen  who  remained  by  the  ship 
are  entitled  to  wages,  to  the  time  of  condemnation.  That  is  a 
stronger  case  than  the  present,  for  there  the  owner  has  no  power 
to  release  the  vessel,  but  she  must  be  held,  at  the  option  of  the 
captors,  until  adjudication.  An  attachment,  under  the  law  of 
Massachusetts,  may  not  even  delay  the  voyage,  as  it  may  be  dis- 
solved before  the  cargoes  unladen.  But  although  a  mere  attach- 
ment on  mesne  process  does  not  break  up  the  voyage,  yet  it  may 
be  attended  with  circumstances  which  will  have  that  effect,  as, 
indeed,  it  may  be  broken  up  where  there  is  no  seizure  on  process. 
Whenever  it  appears  clearly,  that  the  owner's  possession  is  irre- 
trievably lost,  and  that  the  voyage  cannot  be  further  prosecuted, 
the  court  will  not  permit  the  seamen  to  burden  the  vessel  by  un- 
necessary and  wilfully  adhering  to  her.  But  in  the  present 
case,  the  libellants  have  acted  with  propriety  and  good  faith,  in 
remaining  by  the  vessel.  At  the  time  of  the  attachment,  the  owner 
was  in  Boston,  and  remained  here  until  the  15th  December,  when 
he  and  the  master  left  for  Cornwallis,  directing  the.  libellants  to 
remain  by  the  vessel,  as  the  owner  intended  to  return  and  rein- 
state himself  in  possession,  and  pursue  the  voyage.  The  British 
consul  also  instructed  them  to  remain.  Neither  the  sheriff  nor 
the  attaching  creditor  paid,  or  offered  to  pay  them  any  part  of 
their  wages  ;  but  on  the  contrary,  it  is  apparent  that  the  creditor 
was  endeavoring,  by  means  of  the  State  process,  to  deprive  them 
of  their  lien,  and  leave  them  here  in  a  foreign  country,  without 
the  means  of  support,  or  of  returning  home,  and  with  no  ultimate 
remedy,  except  a  personal  suit  against  the  owner.  If  he  had  not 
prevented  the  service  of  the  process  of  this  court,  by  the  marshal, 
when  the  libel  was  filed,  a  decree  might  have  been  had,  the  vessel 
sold,  and  the  money  paid  into  court,  within  two  weeks  from  the 
filing  of  the  libel ;  and  thus  not  only  the  wages  and  board  of  the 
libellants,  but  all  the  expense  of  detention  and  sale  by  the  sheriff 
might  have  been  saved.  It  is  not  for  the  creditor  to  complain 
that  the  expense,  which  he  has  created,  may  have  diminished  the 
amount  which  may  be  appropriated  to  the  payment  of  his  debt. 
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The  pnrchaser  at  the  sheriff's  sale  knew,  or  ought  to  have  known, 
that  the  vessel  was  subject  to  the  lien  of  the  libellants,  and  that 
he  could  purchase  only  in  subordination  thereto. 

These  seamen  remained  by  the  vessel,  until  she  was  sold  by  the 
sheriff,  and  since  the  17th  of  December  last,  have  been  obliged 
to  obtain  their  food  at  their  own  expense,  the  owner  having  made 
no  provision  for  their  subsistence.  The  supplemental  libel,  which 
was  filed  on  the  20th  January,  claims  wages  up  to  that  time,  and 
the  expense  of  board,  at  the  rate  of  |^.50  per  week,  from  the  17th 
December.  These  claims  must  be  allowed.  The  libel  further  asks 
the  sum  of  (10  for  each  of  the  libellants,  for  their  time  and  ex- 
pense, in  returning  to  their  homes,  and  I  am  satisfied  that  this 
also  is  a  proper  and  reasonable  claim.  At  the  time  this  voyage 
was  begun,  there  were  due  to  Clark  wages  for  the  preceding  voy- 
age, from  the  6th  July  to  the  6th  November,  at  J16  per  month ; 
this  also  must  be  included  in  the  decree. 

Decree  for  the  libellant,  Clark,  for  the  sum  of  $102.18;  and  for 
Murphy,  the  sum  of  (71.50,  and  costs. 

E.  F.  Miller^  for  the  libellants. 

Josiah  W.  Hubbard,  for  the  claimants. 

The  vessel  was  sold  by  order  of  the  court,  and  from  the  pro- 
ceeds the  amount  of  the  decree  was  paid  to  the  libellants,  and  the 
residue  was  paid  over  to  the  purchaser  at  the  sheriff's  sale,  who 
intervened  as  claimant. 


See  The  HavanOj  post;  The  Julia  Ann^  infhu 


March,  1858. 

The  Julia  Ann. 

Where  a  sheriff  holds  a  rossel  by  attaohmenty  on  ine«n«  prooess,  to  seeare  a  debt,  it  b 
proper  that  he  should  yield  possession  to  a  marshal  haring  a  warrant  to  amst  the 
yessel,  to  enforce  a  seaman's  lien  for  wages. 

Bat  if  the  marshal  do  not  in  fact  serve  his  warrant,  by  taking  possession  of  the  retsel, 
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although  ho  make  return  that  he  was  prevented  from  doing  so  by  an  adverse  posses- 
sion of  the  sheriff,  this  court  does  not  take  jurisdiction  of  the  vessel. 

The  practice  has  been  to  waity  until  the  sheriff's  oustodj  has  ceased,  and  then  for  the 
marshal  to  arrest  the  vessel. 

A  sale  by  order  of  this  court  will  not  be  prevented,  or  affected,  by  a  prior  sale  by  the 
sheriff. 

Whether  the  marshal  might  have  proceeded  to  execute  his  warrant  by  force,  and 
whether  the  libellant  would  have  any,  and  what,  remedy  for  his  not  doing  so.  Quare. 

Where  the  sheriff's  keeper  allowed  the  marshal  to  take  actual  possession,  and  afterwards 
held  the  custody  for  the  marshal,  and  also  for  the  sheriff,  and  subsequently  the  mar- 
shal sold  the  vessel  under  an  order  of  court,  the  sale  being  made  upon  the  deck  of  the 
vessel,  in  the  presence  of  the  sheriff,  and  of  the  attorney  who  made  the  attachment, 
neither  of  whom  made  any  objjeotion  to  the  sale :  Held,  that  the  warrant  to  arrest  was 
duly  served,  and  that  the  sale  was  valid. 

It  •eema  that  the  cabin  of  a  deserted  vessel,  which  comes  within  this  State  temporarily, 
is  not  the  '*  last  and  usual  place  of  abode"  of  the  master,  within  the  meaning  of  the 
Act  of  Massachusetts  of  1837,  chap.  185,  prescribing  the  service  of  applications  for 
appraisal  and  sale. 

This  was  a  libel  to  obtain  possession  of  the  schooner  Julia  Ann, 
lately  of  Orrinton,  Maine,  and  asserting  title  thereto.  At  the 
hearing  it  was  proved,  that  on  the  16th  day  of  October,  1857,  the 
sheriff  of  Nantucket  took  this  schooner  into  his  custody,  under  a 
writ  of  attachment,  for  an  alleged  debt,  in  favor  of  certain  wreckers, 
and  placed  a  keeper  on  board.  That  on  the  26th  of  the  same 
month,  the  United  States  marshal,  with  a  warrant  against  the  said 
schooner,  issued  upon  a  libel  filed  in  this  court  by  the  seamen  for 
wages,  proceeded  to  Nantucket,  and  found  a  person  on  board,  who 
said  he  was  keeper  of  the  vessel  temporarily,  while  the  regular 
keeper  had  gone  to  dinner ;  but  he  did  not  say  for  whom  either  of 
them  kept  the  vessel ;  that  the  marshal  informed  him  that  he  was 
directed  by  his  precept  to  take  possession,  and  that  he  wanted  a 
keeper.  The  keeper  on  board  consented  to  receive  a  keeper's  war- 
rant from  the  marshal,  and  hold  under  him.  That  the  marshal 
was  not  aware,  and  was  not  informed  that  the  keeper  was  a  sheriff's 
bailiff,  nor  that  the  vessel  was  in  possession  of  any  person  claim- 
ing to  hold  her  by  virtue  of  the  process  of  any  court,  and  made 
return  that  he  had  taken  the  vessel  into  his  custody,  pursuant  to 
his  warrant.  On  the  day  following  the  arrest  by  the  marshal, 
the  second  keeper  informed  the  sheriff  that  the  marshal  had 
arrested  the  vessel  and  put  him  in  keeper,  and  he  produced  the 
written  authority  or  warrant  given  him  by  the  marshal.     The 
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sheriflf  replied  that  "  he  did  not  know  anything  about  the  marshal/' 
and  told  him  "  to  keep  on." 

A  decree  was  entered,  upon  an  ex  parte  hearing,  for  the  sea- 
men's wages,  and  a  warrant  for  sale  issued  by  order  of  court. 
About  twenty-five  minutes  before  the  time  appointed  for  the  sale, 
the  sheriff  put  into  the  hands  of  the  marshal  a  paper  protesting 
against  the  contemplated  sale,  and  claiming  that  he  held  posses- 
sion under  said  writ  of  attachment.  At  the  time  and  place  fixed 
in  the  warrant  of  sale,  the  marshal  sold  said  vessel,  by  public  auc- 
tion, to  the  respondents,  who  have  held  possession,  until  the  filing 
of  the  present  libel.  The  sale  was  made  upon  the  deck  of  the 
vessel,  in  the  presence  both  of  the  sheriff  and  of  the  present  libel- 
lant,  who  was  attorney  for  the  plaintiff  in  the  writ  of  attachment. 
Neither  of  them  made  any  objection  to  the  sale,  nor  did  they  give 
any  notice  to  the  respondents  or  other  persons,  that  they  had  any 
claim  upon  the  vessel. 

On  the  first  day  of  December  following,  the  present  libellant 
purchased  the  same  vessel  at  a  sheriff's  sale,  made  under  the  pro- 
visions of  the  Revised  Statutes  of  this  State,  chap.  90,  sec.  68, 
et  seq.y  which  provides  for  an  appraisement  and  sale  of  property, 
whenever  an  attachment  is  made,  of  "any  goods  and  chattels 
which  are  liable  to  perish  or  waste,  or  to  be  greatly  reduced  in 
value  by  keeping,  or  which  cannot  be  kept  without  great  and  dis- 
proportionate expense."  Application  was  made  for  such  appraise- 
ment, to  the  sheriff,  by  the  plaintiff  in  the  suit  in  which  the 
attachment  was  made,  and  notice  of  such  application  was  given, 
by  leaving  a  written  notice  in  the  cabin  of  the  vessel,  as  the  last 
and  usual  place  of  abode  of  the  master,  one  of  the  defendants ; 
and  another  notice  was  left  at  the  former  boarding  house  of  the 
mate,  as  being  the  last  and  usual  place  of  abode  of  an  agent  or 
attorney ;  and  a  third  notice  was  left  with  a  "  supposed"  agent 
and  attorney.  The  evidence  showed  that  the  master  deserted  the 
vessel,  and  left  Nantucket,  after  the  attachment  by  the  sheriff, 
and  before  notice  of  the  application  for  appraisement.  The  mate, 
who  had  charge  of  the  vessel  in  the  absence  of  the  master,  had 
also  left  Nantucket  before  said  notice  was  served.  And  it  was 
not  shown  that  the  third  person  with  whom  notice  was  left,  had 
been  agent  or  attorney  for  either  of  the  absent  defendants. 
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Three  appraisers  were  appointed,  one  by  the  creditor  in  the 
suit,  and  the  other  two  by  the  sheriff,— he  appointing  one  in  behalf 
of  the  debtors, — ^and  making  return  that  they  had  neglected  to 
appoint  an  appraiser. 

The  remaining  facts  appear  in  the  opinion  of  the  court. 

Sprague,  J. — The  libellant  claims  the  possession  of  this  vessel, 
which  he  avers  is  wrongfully  withheld  from  him ;  and  being  out  of 
possession  he  must  maintain  his  claim,  by  showing  a  better  right 
than  these  respondents,  who  held  possession  at  the  time  of  filing 
the  present  libel.  His  claim  is  founded  upon  a  sale  made  by  a 
sheriff,  under  the  provisions  of  the  Revised  Statutes  of  this  State, 
for  the  sale  of  property,  when  expenses  of  keeping  it  would  be 
great  and  disproportionate.  The  statute  provides  for  an  applica- 
tion for  such  sale  to  be  made  to  the  sheriff,  who  is  to  give  notice 
thereof  to  the  parties  interested.  Chapter  185,  of  the  Acts  of 
1837,  provides  that  such  notice,  in  case  the  defendant  is  not  with* 
in  the  commonwealth,  and  has  no  attorney  therein,  shall  be  in 
writing,  and  left  at  his  last  and  usual  place  of  abode  within  the 
commonwealth,  if  he  has  any,  otherwise  it  shall  be  left  at  the 
dwelling-house  or  place  of  business  of  the  person  who  had  posses- 
sion of  the  property  at  the  time  of  the  attachment ;  and  that  such 
notice,  so  served,  shall  be  sufficient  notice  to  the  defendant  to 
authorise  an  appraisal  and  sale.  Where  the  defendants  are  not 
within  the  commonwealth,  in  the  absence  of  personal  notice,  com- 
pliance with  this  provision  of  the  statute  is  necessary,  to  render 
the  subsequent  proceedings  of  appraisement  and  sale  of  any  vali- 
dity. This  is  a  sale  by  an  executive  officer,  not  by  the  order  of 
any  court,  and  it  is  necessary  that  he  should  have  complied  with 
the  requirements  of  the  statute,  in  order  to  confer  a  title.  His 
decision  is  not  a  judicial  determination,  but  ministerial,  and  does 
not  preclude  this  court  from  going  behind  his  return,  and  inquir- 
ing into  the  regularity  of  his  proceedings.  I  am  not  prepared  to 
say  that  the  cabin  of  a  deserted  vessel,  which  comes  into  the 
State  temporarily,  can  be  properly  called  the  last  and  usual  place 
of  abode  of  the  master,  within  the  meaning  of  the  statute.  The 
mate  was  no  party  to  the  suit,  was  not  in  possession  of  the  pro- 
perty at  the  time  of  the  attachment,  and  had  left  his  temporary 
boarding-house  before  the  notice  was  left  there.     The  third  per- 
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son  to  whom  personal  notice  was  given,  the  officer  returns  as  a 
^^  supposed"  agent ;  but  it  does  not  appear  that  he  was  correct  in 
his  supposition,  and  that  notice  to  him  availed  anything.  The 
defendants  were  not  within  the  State,  and  no  notice  was  given 
them  of  this  contemplated  appraisal  and  sale  of  their  property. 
Yet  the  sheriff  returned  that  they  had  neglected  to  appoint  an 
^praiser,  and  proceeded  to  appoint  one  in  their  behalf.  I  have 
great  doubts  whether  the  proceedings  under  the  statute  were  regu- 
lar, so  that  a  sale  by  the  sheriff  could  confer  a  title. 

I  do  not  think  it  necessary,  however,  to  decide  this  point,  which 
rests  upon  the  construction  of  a  State  statute,  because  I  am  of 
opinion  that  the  respondents  had  previously  acquired  a  good  title, 
under  a  sale  by  order  of  this  court,  and  no  subsequent  sale  by  the 
sheriff  could  impair  such  title.  I  will  state  my  reasouB  for  this 
opinion. 

The  sheriff  held  this  vessel  by  a  writ  of  attachment,  sued  out  in 
conmion  form  by  a  creditor,  merely  to  secure  an  ordinary  debt. 
It  was  not  to  enforce  any  lien  or  title.  The  marshal  had  a  war- 
rant from  this  court  to  enforce  a  lien  for  securing  wages,  a  para- 
mount right,  having  legal  precedence  over  the  claims  of  creditors. 
In  order,  therefore,  that  this  paramount  right  should  be  duly 
asserted,  it  was  proper  that  the  sheriff  should  yield  to  the  marshal 
the  possession  and  control  of  the  vessel,  so  that  he  could  truly 
make  return  that  he  had  ^executed  his  warrant,  and  held  the  ves- 
sel pursuant  to  its  precept.  This  has  often  been  done.  But  in 
other  cases,  where  the  sheriff  has  refused  to  permit  the  marshal  to 
take  possession,  the  marshal,  instead  of  using  force  to  execute  his 
warrant,  has  acquiesced  in  such  refusal,  and  stated  it  in  his  return. 
And  thereupon  proceedings  here  were  suspended,  until  the  adverse 
possession  by  the  sheriff  had  ceased,  and  the  marshal  could  exe- 
cute his  warrant.  This  court  has  never  been  called  upon  to  decide 
whether  such  acquiescence  by  the  marshal  was  rightful.  The 
libellants  in  such  cases  have  not  moved  the  court  for  any  order 
upon  the  marshal,  or  instituted  any  proceedings  against  him. 
Bilt  the  course  practically  has  been  to  wait  until  the  custody  of 
the  sheriff  had  terminated,  and  then  for  the  marshal  to  execute 
his  precept  by  an  actual  arrest  of  the  vessel,  and  for  the  court 
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then  to  proceed  in  the  exercise  of  its  jurisdiction.  In  such  cases 
it  has  been  held  that  no  proceedings  by  the  sheriff,  not  even  a 
sale  on  execution,  could  defeat  the  paramount  right  of  the  sea- 
man's lien,  or  prevent  this  court  from  ordering  a  sale  of  the  vessel 
in  satisfaction  thereof.  The  purchaser  under  the  sheriff's  sale, 
could  take  only  the  right  of  the  debtor,  subject  to  all  prior  liena 
and  incumbrances.  See  The  Gf-azeUe,  ante,  p.  378;  The  Ha- 
vana^  post.  As  there  stated,  the  question  what  are  the  rights 
and  duties  of  the  sheriff  and  marshal  in  such  cases,  is  a  very  im- 
portant one.  On  the  one  hand,  it  may  be  said  that  being  mere 
executive  officers,  holding  precepts  under  distinct  sovereignties, 
exercising  distinct  jurisdiction,  they  stand  on  equal  ground,  and 
the  first  in  possession  is  to  be  deemed  the  first  in  right,  and  must 
retain  possession,  until  the  exigency  of  his  writ  has  been  satisfied. 
This  view  is  attended  with  the  practical  convenience  of  prevent- 
ing conflict  between  executive  officers,  or  the  necessity  of  their 
forming  an  opinion,  as  to  which  of  the  claims  which  they  are  com- 
manded to  enforce,  has  legal  precedence  or  priority.  On  the  other 
hand,  it  may  be  urged  that  the  convenience  of  the  executive  offi- 
cers is  not  to  be  consulted,  at  the  expense  of  the  legal  and  sub- 
stantial rights  of  the  parties ;  that  questions  of  the  legal  right  of 
such  officers  to  arrest  persons  and  property  very  frequently  arise, 
which  they  must  solve  in  the  performance  of  their  duty,  and  that 
the  question  between  a  seaman's  lien  and  a  creditor's  attachment 
is  less  difficult  than  many  which  executive  officers  must  encounter. 
Then,  as  to  the  argument  that  they  are  acting  under  distinct  sove- 
reignties, exercising  distinct  jurisdiction ;  it  may  be  replied  that 
the  jurisdiction  of  the  United  States  and  of  a  State  are  in  some 
respects  distinct,  but  in  no  sense  affecting  the  present  question. 
They  are  distinct,  so  far  as  the  Constitution  of  the  United  States 
has  made  them  so.  Within  the  sphere  prescribed  by  the  Oonsti- 
tution,  the  sovereignty  and  jurisdiction  of  the  United  States  extend 
over  and  control  the  territory  and  the  people  of  every  State.  A 
law  of  the  United  States  is  not  only  the  law,  but  the  paramount 
law  in  Massachusetts.  By  the  express  terms  of  the  Constitution, 
it  is  "  the  supreme  law  of  the  land,"  ..."  anything  in  the  con- 
stitution or  laws  of  any  State  to  the  contrary  notwithstanding." 
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The  whole  people  of  a  State,  with  all  the  sovereignty  they  possess, 
have  no  right  to  impair  or  impede  such  law,  and  can  confer  no 
power  to  do  so  upon  any  of  its  officers.  Now  the  law  which  gives 
to  a  seaman  a  paramount  right  to  wages,  and  the  jurisdiction  of 
the  courts  of  the  United  States  authorized,  as  it  is,  by  the  express 
words  of  the  Constitution,  are  uniyersally  admitted.  Const.  Art. 
8,  sec.  2.  How,  then,  can  a  subordinate  State  officer  have  a  right 
to  defeat  or  obstruct  the  enforcement  of  such  law,  under  the  au- 
thority of  such  courts  ?  This  would  be  going  even  beyond  the 
doctrine  of  nullification.  That  doctrine  never  insisted  that  a  valid 
law  of  the  United  States  could  be  resisted,  either  by  a  State  or  its 
officers,  but  only  that  where  its  validity  was  doubtful,  a  State  had 
the  right  to  decide  the  question  of  its  constitutionality,  and  that 
such  decision  would  justify  its  people  and  officers  in  resistance. 
But  it  was  to  be  resistance  only  to  enactments  held  by  the  State 
to  be  void,  and  not  law,  because  transcending  the  limits  of  the 
Constitution.  The  fatal  infirmity  of  the  doctrine  was  in  holding 
that  the  State  had  a  constitutional  right  to  make  such  decision. 
But  in  the  present  case,  nobody  pretends  that  the  law  which  the 
marshal  was  attempting  to  enforce  was  not  valid,  or,  that  the 
court  that  issued  the  precept,  had  not  jurisdiction.  Who,  then, 
could  rightfully  obstruct  the  execution  of  his  warrant  ?  It  might 
be  added  that  this  court  would  preserve  the  right  of  the  sheriff, 
and  by  its  final  decree  order  a  restoration  to  him  of  such  part  of 
the  property  as  should  remain,  after  satisfying  the  paramount 
claims  of  the  seamen.  .Such  are  the  views  that  may  be  presented 
of  this  question.  But  in  the  case  now  before  me,  I  am  not  called 
upon  to  determine  what  measures  the  marshal  might  have  resorted 
to,  or  what  would  have  been  within  the  power  of  the  court,  if  the 
sheriff  had,  by  resistance  to  the  marshal,  prevented  the  service  of 
his  warrant.  The  consideration  we  have  given  to  the  laws  under 
which  the  sheriff  and  marshal  acted,  and  their  respective  duties, 
may  aid  us  in  determining  what  should  be  the  construction  and 
effect  of  their  acts.  [The  judge  here  went  into  an  examination 
of  the  evidence,  and  concluded  by  saying:]  In  my  judgment, 
there  was,  with  the  tacit  acquiescence  of  the  sheriff,  such  arrest 
and  custody  of  this  vessel  by  the  marshal,  as  gave  the  court  com- 
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plete  jurisdiction  over  her,  and  the  sale  made  by  the  marshal  gave 
a  perfect  title  to  the  purchaser. 

The  libel  is  therefore  dismissed  with  costs. 

David  ThaxtcTy  for  the  libellant. 

JT*.  A.  Seudder,  for  the  claimants. 


See  ace.  The  Spartan^  Ware,  134;  Certain  Logs  of  Mahogany,  2  Sumn.  589  j 
The  Schr.  John  Richards,  1  Newb.  73 ;  The  Flora,  1  Hagg.  298,  with  the  re- 
marks of  C.  J.  Taney  thereon,  20  How.  603,  and  his  opinion,  Id.  600-617.  The 
Florenzo,  Bl.  &  Howl.  65;  Taylor  v.  Caryl,  1  Wallace,  Jr.,  317,  contra,  S.  C; 
24  PenD.  State,  259  ;  20  How.  583.    See  also  The  Taranto,  ante  p.  170. 
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The  Salem's  Cargo. 

HUGO  BUNGE  ET  AL.,  CLAIMANTS. 

Where  a  libel  against  the  cargo  was  filed,  to  recover  the  balance  dae  under  a  charter- 
party,  before  the  cargo  had  been  discharged  from  the  vessel,  heldf  that  a  previoiis 
agreement  by  the  claimant,  that  such  a  libel  should  be  commenced,  and  his  assisting 
the  officer  in  arresting  the  goods,  and  afterwards  obtaining  them,  by  giving  stipula- 
tion, without  objection,  was  a  waiver  of  any  right  which  he  might  have  had  to  object 
to  the  time  of  instituting  the  suit,  as  premature. 

The  master  of  a  vessel  cannot  vary  the  contract  made  by  his  employers  with  the  char- 
terers. 

He  has  no  authority,  by  signing  bills  of  lading,  to  waive  the  lien  of  the  ship-owner,  on 
the  goods  of  the  charterer,  and  such  bills  of  lading  will  not  give  a  right  to  persons 
who  take  them,  with  knowledge  of  the  charter-party,  to  have  the  goods  free  from  the 
lien. 

Where  certain  goods  shipped  abroad,  were  sold  at  an  intermediate  port,  and  the  proceeds 
applied  to  the  payment  of  freight,  under  the  charter-party,  such  goods  were  not  sub- 
ject to  a  lien  for.  the  charter-money  due,  on  arriving  at  the  ultimate  port  of  destina- 
tion. 

The  lien  of  a  ship-owner,  on  the  goods  of  a  charterer,  is  not  limited  by  the  amount  of 
the  penal  sum  in  the  charter-party. 

The  libel  in  this  case  was  brought  by  the  owner  of  the  bark 
Salem,  to  recover  the  balance  due  under  a  charter-party.  The 
bark  was  chartered  in  August,  1856,  by  Barnes,  Jennings  &  Co., 
of  Boston,  for  a  voyage  to  one  or  more  ports  on  the  east  coast  of 
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South  America,  and  back  to  any  port  in  the  United  States,  except 
New  York,  at  the  rate  of  $1200  per  calendar  month,  payable  in 
United  States  currency,  or  its  equivalent ;  what  the  master  might 
require  in  South  America,  to  the  extent  of  the  charter  earned, 
was  payable  there,  the  balance  to  be  paid  on  retrum,  and  discharge 
of  the  cargo  in  the  United  States.  The  master  was  instructed  by 
the  owner  of  the  vessel,  to  collect  all  the  freight-money  that  should 
be  due,  before  discharging  the  cargo  in  South  America.  The 
penal  sum  in  the  charter-party  was  $7000. 

The  vessel  proceeded  to  Rosario,  South  America,  with  a  cargo 
belonging  to  the  charterers,  which  was  there  discharged,  the  master 
taking  a  guaranty  from  a  merchant  in  that  place,  for  the  payment 
of  the  freight  due.  Subsequently,  Mr.  Henry  Srackett,  one  of 
the  firm  that  chartered  the  bark,  who  went  out  on  board  of  her,  in- 
duced the  captain,  by  paying  him  $400,  to  give  up  the  guaranty, 
and  take  drafts  to  the  amount  of  $4800, — the  freight  money  then 
due, — drawn  by  said  Brackett  on  Barnes,  Jennings  &  Co.,  the 
charterers,  the  captain  signing  a  receipt  to  that  amount,  on  ac- 
count of  charter-party.  Mr.  Brackett  testified  that  the  cash  was 
worth  $800  more  to  him,  at  Rosario,  than  the  drafts.  He  then 
purchased  seven  bales  of  horse  hair,  seven  hundred  hides,  thirty- 
nine  bales  of  Cordova  wool,  together  with  a  few  other  goods,  ship- 
ped them  on  board  of  the  bark,  for  a  return  cargo,  and  proceeded 
to  Buenos  Ayres,  before  her.  There  he  invested  the  balance  of 
the  proceeds  of  the  outward  cargo  in  wool,  and  other  parties  ship- 
ped goods  on  freight.  When  the  bark  arrived  there,  the  master 
was  in  want  of  money,  and  the  charterer  was  obliged  to  sell  the 
seven  hundred  hides,  and  nine  bales  of  the  Cordova  wool,  to  raise 
funds,  which  were  paid  over  to  the  master,  on  account  of  the 
charter-party.  The  master  gave  the  purchasers  bills  of  lading, 
agreeing  to  deliver  the  goods  at  Boston,  for  a  stipulated  freight. 

Mr.  Brackett,  finding  it  impossible  to  procure  a  cargo  with  his 
own  funds,  or  on  freight,  applied  to  the  claimants,  merchants  in 
Buenos  Ayres  and  New  York,  for  an  advance.  They  agreed  to 
advance  $24,000,  a  large  part  of  which  was  to  be  invested  in  goods 
to  be  shipped  by  them  to  their  house  in  New  York,  as  security  for 
the  advance.  For  further  security,  it  was  agreed  that,  for  the 
goods  already  purchased  by  the  charterer,  and  a  part  of  which, 
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at  least,  was  on  board,  bills  of  lading  should  be  procured  from 
the  master,  reciting  that  the  goods  were  shipped  by  Daniel  Gow- 
land  &  Co.,  per  order  of  Henry  Brackett,  to  be  delivered  at  Bos- 
ton to  order  or  assignSy  and  that  such  bills  of  lading  should  be 
indorsed  to  the  claimants.  The  claimants  knew  of  the  existence 
of  the  charter-party,  and  refused,  in  consequence  of  difficulties 
which  they  had  previously  had,  growing  out  of  charter-parties,  to 
make  the  advances,  unless  the  master  would  sign  bills  of  lading, 
agreeing  to  deliver  the  goods  at  a  certain  freight.  These  bills  of 
lading  were  signed  by  the  master,  and  indorsed  by  Gowland  k  Co., 
to  the  claimants,  and  the  advance  was  made. 

The  drafts  received  by  the  master  were  never  accepted  or  paid, 
and  the  charterers  became  insolvent,  long  before  the  bark  returned 
to  Boston.  On  her  arrival  there,  the  libellant  claimed  to  hold 
the  cargo  to  secure  the  payment  of  the  whole  balance  due  under 
the  charter-party,  amounting  to  nearly  $9000,  and  offered  to 
discharge  and  deliver  the  cargo,  on  payment  of  that  sum.  The 
claimants  refused,  in  any  event,  to  pay  more  than  the  amount  due 
under  the  bills  of  lading,  which  was  about  $1300.  The  claimants 
entered  the  goods  at  the  custom-house,  and  paid  the  duties,  and  a 
permit  to  discharge  the  cargo  was  under  their  control.  While  the 
bark  was  in  the  charge  of  the  revenue  officers,  a  creditor  of  the 
charterers  attempted  to  attach  the  goods,  and  placed  a  keeper  on 
board  of  the  bark. ,  It  was  agreed  between  the  libellant  and  the 
claimants,  that,  for  the  purposes  of  any  suit  to  be  brought  by  the 
former,  a  tender  of  the  amount  due,  according  to  the  terms  of  the 
bills  of  lading,  should  be  considered  as  having  been  made.  It 
was  also  agreed  between  them,  before  the  libel  was  filed,  that  the 
inspector,  with  the  permit,  should  accompany  the  marshal  of  the 
United  States  to  the  vessel,  to  give  him  an  opportunity  to  arrest 
the  goods,  as  soon  as  the  hatches  should  be  opened,  and  that  as 
soon  as  they  were  arrested,  they  should,  while  in  the  custody  of 
the  marshal,  be  stored  in  the  warehouses  of  the  claimants,  and 
at  their  expense.  After  the  goods  were  arrested,  the  claimants 
obtained  possession  of  them  by  stipulating  in  court. 

At  the  hearing,  the  libellant  contended  that  the  master  had  no 
authority  to  sign  the  bills  of  lading  which  were  indorsed  to  the 
claimants,  and  that  he  had  a  lien  on  the  goods  shipped  by  Gow- 
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land  &  Co.,  for  the  whole  balance  due  under  the  charter-party, 
after  deducting  a  small  amount  due,  under  the  bills  of  lading,  for 
the  freight  of  goods  shipped  by  third  parties. 

The  claimants,  among  other  things,  contended  that  the  master 
had  authority  to  sign  the  bills  of  lading,  and  that  they  were  enti- 
tled to  the  goods,  on  payment  of  the  freight  due  under  such  bills 
of  lading ;  that  if  the  goods  in  question  were  liable  for  any  more 
than  that  amount,  the  other  goods  shipped  by  the  charterers  at 
Rosario,  were  equally  liable  with  them,  and  should  pay  their  pro- 
portion of  the  charter  money ;  that  the  drafts  taken  by  the  master 
at  Rosario  were  received  in  payment,  and  that  the  lien  on  the 
goods,  for  the  amount  for  which  they  were  taken,  was  thereby 
waived ;  that  the  claim  of  the  libellants  was  limited  to  the  amount 
of  the  penal  sum  mentioned  in  the  charter-party ;  and  finally,  tbai 
the  libel,  having  been  filed  before  the  discharge  of  the  goods,  vas 
prematurely  brought,  and  should  therefore  be  dismissed. 

Sprague,  J. — The  acts  and  agreement  of  the  claimants  are  a 
waiver  of  any  objection  which  he  might  have  had  to  the  time  d 
bringing  the  libel.  And  if  there  had  been  no  waiver,  it  would  k 
in  the  power  of  the  court,  by  giving  costs  or  otherwise,  to  give : 
the  claimant  a  complete  indemnity  for  all  the  loss  or  inconreL:- 
ence  he  can  sustain  by  the  premature  commencement  of  the  sui- 
And  it  would  not  have  been  necessary  to  dismiss  the  libel,  whicL 
as  the  goods  have  now  gone  beyond  the  reach  of  process,  vcc^- 
defeat  the  remedy  against  them.  It  is  not  the  practice  of  conri 
of  admiralty  to  favor  formal  or  technical  objections,  to  the  sacr- 
fice  of  substantial  justice. 

The  taking  of  the  drafts  by  the  master  did  not  in  law  constitr 
a  payment.  It  was  not  shown,  and  it  is  not  to  be  presumed,  ti- 
the master  intended  to  receive  them  in  payment,  and  they  had : 
effect  upon  the  lien  which  the  ship-owner  jnight  have  for  u 
amount  due  him. 

By  the  charter-party,  the  owner  of  the  vessel  was  eiititled :.  ^ 
lien  upon  all  the  goods  of  the  charterers,  at  least,  if  not  c:  i 
those  of  other  parties,  for  the  payment  of  all  that  should  be  ::t 
to  him.  This  was,  in  legal  effect,  a  part  of  the  contract  bet^rz 
the  owner  of  the  vessel  and  the  charterers.  It  is  clear,  upon  f  r> 
ciple,  and  well  established  by  authority,  that  the  master  can 
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change  the  contract  made  by  his  employers  with  the  charterers. 
He  could  not,  therefore,  while  at  Buenos  Ayres,  rightfully  make 
any  agreement  by  which  the  goods  of  the  charterer  should  be  ship- 
ped, and  not  be  subject  to  the  lien  for  freight  under  the  charter- 
party  ;  and  such  agreement,  if  made  by  him,  would  give  no  rights 
to  a  person  who  entered  into  it  with  the  knowledge  of  the  charter- 
party.(a)  Nor  would  the  master's  attempt  acfterwards  to  carry 
such  an  agreement  into  effect,  by  giving  a  bill  of  lading  pursuant 
thereto,  strengthen  the  right  of  such  person.  It  appears  by  the 
testimony  of  Brackett,  who  was  a  witness  for  the  claimants,  that 
they  knew  of  the  existence  of  the  charter-party,  and  declared  that 
they  had  been  troubled  on  former  occasions  by  charter-parties, 
and  therefore  entered  into  an  agreement  for  the  bills  of  lading, 
and  received  it  for  the  purpose  of  depriving  the  ship-owner  of  his 
lien.  If  such  an  arrangement  had  been  made  with  the  libellant 
himself,  it  would  have  been  valid,  but  as  the  master  had  no  autho- 
rity to  make  it,  it  cannot  bind  the  libellant,  or  give  any  right  to 
the  claimants.  The  hides  and  nine  bales  of  wool  purchased  at 
Cordova,  having  been  sold  at  Buenos  Ayres,  and  the  proceeds 
having  been  apphed  to  the  payment  of  the  freight  under  the 
charter-party,  they  have  contributed  their  proportion  of  it,  and 
are  not  now  hable  for  the  balance. 

The  amount  of  the  ship-owner's  claim  on  the  goods  is  not 
limited  to  the  penal  sum  mentioned  in  the  charter-party. 

A  decree  was  entered  for  the  libellant  for  the  full  amount 
claimed  and  costs. 

P.  TT.  Ohandler  ^  Q-.  0.  Shattuchy  for  the  Ubellants. 

JP.  C.  Loring  ^  C,  F.  Choate^  for  the  claimants. 


L.  -  •  (a)  Foster  v.  CMy,  3  Hurlst  k  Norm.  704  j  Kirchner  v.  VenuSj  33  L.  T.  Rep 
,.  'J''-  81 ;  Certain  Logs  of  Mahogany^  2  Sumn.  689 ;  The  Volunteer^  1  Id.  670;  Rug 
gUs  V.  BucknoTf  1  Paine,  C.  C.  363 ;  Raymond  v.  Ik/son,  17  Howard,  69 ;  Finney 
,,.  ▼.  Wells,  10  Conn.  104;  The  Schr.  Freeman,  18  Howard,  182;  Gilkisonv.  Mid- 
^'^  '"[dleton,  2  C.  B.,  N.  S.  134 ;  Ch-acU  v.  Falmer,  8  Wheat  606  j  Oledstanes  v.  AUen, 
L?'^  ^  ;  12  C.  B.  202 ;  Lamb  v.  Farkman,  ante,  p.  363. 
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HussEY  V.  Fields  kt  als. 

Where  s  whaling  royage  is  from  necessity  broken  np  in  a  foreign  port,  the  master,  on 
request  of  the  seamen/ is  aathorised  to  pay  them  their  respeotire  shares  of  the  pro- 
ceeds, by  delirering  to  them,  at  sneh  foreign  port»  portions  of  the  oil  taken,  althongh, 
by  the  shipping  articles,  the  distribation  of  proceeds  was  to  be  made  afler  the  retan 
of  the  yessel  to  the  home  port. 

This  was  a  libel  brought  by  an  officer  of  the  whale  ship  Ram- 
bler against  the  owners,  to  recover  his  share  of  the  proceeds  which 
had  come  to  their  hands.  The  ship  sailed  from  Nantucket  in 
October,  1851,  and  prosecuted  the  enterprise  until  November, 
1854,  during  which  time  she  had  taken  eight  hundred  barrels  of 
sperm  oil.  In  that  month  she  went  into  the  port  of  Honolulu, 
whence  she  sent  home  to  the  owners  the  eight  hundred  barrels. 
This  libel  is  to  recover  the  libellant's  share  of  the  proceeds  of  the 
oil,  so  sent  home  and  received  by  the  owners.  The  respondents 
do  not  deny  this  liability,  but  insist  that  they  have  a  right  to 
deduct  from  his  claim  the  value  of  267  gallons  of  oil  delivered  to 
him  at  Apia,  as  hereinafter  stated.  After  leaving  Honolulu,  the 
libellant  acted  as  third  mate,  with  a  lay  of  3^9,  until  the  death  of 
the  master,  in  May,  1855 ;  during  this  time,  10,135  gallons  of 
sperm  oil  were  taken.  The  first  mate  having  previously  left  the 
ship,  the  person  who  had  shipped  at  Nantucket  as  second  mate 
became  master,  and  the  libellant  was  made  second  mate,  and  one 
Thompson,  who  had  shipped  at  Honolulu  as  second  mate,  became 
first  mate.  At  the  promotion  of  libellant  to  the  office  of  second 
mate,  nothing  was  said  about  the  lay,  and  no  entry  was  made  con- 
cerning the  same.  He  was  told  "  to  take  Mr.  Thompson's  place." 
After  this  promotion,  and  prior  to  the  arrival  of  the  Rambler  at 
Apia,  she  took  about  seventy  barrels  of  oil.  She  went  into  Maui 
in  October,  and  to  Apia  in  November,  bringing  into  Apia  about 
12,340  gallons.  There  a  survey  was  had  and  the  ship  condemned 
as  unseaworthy.  The  officers  and  crew  were  there  discharged, 
the  master  acting  in  concert  with  the  United  States  consul,  and 
all,  except  the  libellant,  were  settled  with,  by  delivering  to  each 


MASSACHUSETTS,  1858.  895 

Hnssey  v.  Fields  et  als.    • 

his  share  of  the  oil  then  at  Apia,  in  the  proportion  which,  by  the 
shipping  articles,  each  was  to  have  of  the  net  proceeds  of  the 
actual  products  of  the  voyage,  upon  the  arrival  of  the  ship  at  Nan- 
tucket. The  libellant,  was  to  have  3^5  of  the  oil  taken  before  he 
was  second  mate,  and  ^^  of  that  taken  afterwards.  This  ^^  was 
fixed  upon  by  the  master  and  consul,  and  the  master  gave  an  order 
upon  the  owners,  stating  the  amount  of  the  libellant's  debt  to  the 
ship,  and  the  lay  to  which  he  was  entitled  out  of  the  oil  sent  home 
prior  •to  the  ship's  arrival  at  Apia,  and  requesting  them  to  pay 
the  same. 

The  master  also  gave  him  a  bill  of  sale  or  statement,  certifying 
the  quantity  of  oil  brought  into  Apia,  and  libellant's  share  thereof 
to  be  267  gallons/ 

The  next  day  the  libellant  took  the  share  so  set  off  to  him, 
which  was  gauged  in  the  presence  of  the  consul  and  the  master, 
and  subsequently  sold  it.  The  residue  of  the  oil,  after  settlement 
with  the  officers  and  crew,  was  left  wiA  the  consul,  A.  Van  Gamp, 
to  forward  to  the  owners  at  the  earliei^  opportunity.  It  had  been 
shipped  on  board  of  a  vessel  which  had  not  left  port,  before  one 
Jenkins,  claiming  to  have  superseded  Van  Gamp  as  consul,  and  to 
have  certain  claims  against  him,  seized  the  oil  as  his  property, 
established  a  "consular  court,"  and  made  an  ex  parte  decree,  and 
the  same  was  sold  to  satisfy  the  decree. 

The  respondents  actually  received  hone  of  the  oil  landed  at 
Apia,  though  they  are  now  pressing  their  claims  against  the 
United  States  government,  for  indemnity  for  the  acts  of  the  consul 
Jenkins. 

SPRAauE,  J. — The  question  is,  whether  this  was  a  valid  pay- 
ment of  the  lay  or  share  of  the  libellant,  or  a  wrongful  conversion 
of  the  267  gallons  of  oil  which  the  libellant  received  at  Apia. 
After  the  libellant  became  mate,  he  was  still  under  the  shipping 
contract,  being  only  advanced  to  a  higher  grade,  and  entitled  to 
a  greater  compensation.  By  the  first  article  of  that  contract,  it 
is  stipulated  that  the  shares  of  the  seamen  are  "  to  be  paid  pur- 
suant to  this  agreement,  and  the  custom  and  usage  in  the  port  of 
Nantucket." 

By  the  ninth  article  it  is  provided  "  that  each  and  every  officer 
and  seaman  ....  shall  be  entitled  to  the  payment  of  his  share 
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of  the  net  proceeds  of  the  voyage  ....  as  soon  after  the  return" 
of  the  vessel  to  her  home  port,  as  the  oil  and  other  products  of 
the  voyage  can  be  sold,  and  the  settlement  adjusted  by  the  owner. 
This  is  the  only  express  provision  in  the  contract  as  to  the  time  of 
payment,  and  it  contemplates  a  payment  only  after  a  return  of  the 
vessel  to  Nantucket,  an  event  which  became  impossible  by  perils  of 
the  sea.  We  should  then,  under  the  terms  of  the  first  article,  inquire 
whether  there  be  any  usage  embracing  the  present  case.  No  evi- 
dence of  usage  was  introduced.  The  crew  list  was,  indeed,  offered 
for  that  purpose,  but  it  proves  nothing.  I  have  some  reason  to 
believe  that  in  the  whale  fishery  there  is  an  established  usage  for 
the  master  to  pay  a  seaman  his  lay  or  share,  by  a  delivery  of  oil 
or  otherwise,  in  a  foreign  port,  when  the  voyage  is  there  broken 
up,  or  the  seaman  is  otherwise  rightfully  discharged.  But  I  can- 
not judicially  assume  it  to  exist.  I  must,  therefore,  consider  this 
voyage  as  having  been  broken  up  by  a  calamity  not  contemplated 
by  the  shipping  articles,  nor  covered  by  any  usage.  The  rights 
of  the  parties  upon  such  a  contingency,  must  be  deduced  from  the 
terms  of  their  contract,  the  nature  of  the  business,  and  the  prin- 
ciples and  analogies  of  the  maritime  law.  By  the  terms  of  their 
contract,  the  parties  engaged  in  a  joint  adventure,  in  which  the 
ship-owners  furnished  the  vessel,  equipments  and  provisions,  and 
the  crew  furnished  the  labor  and  skill  for  this  fishery,  and  the 
products  are  to  be  divided  in  certain  specified  proportions.  The 
crew  are  to  have  no  wages  or  compensation,  except  the  stipulated 
share  of  the  proceeds.  It  was  at  one  time  contended  that  this 
contract  constituted  a  partnership  between  the  owners  and  crew, 
or  at  least,  that  each  seaman  was  a  joint  owner  of  the  proceeds ; 
but  upon  considering  the  nature  of  the  business,  and  the  best  mode 
of  securing  its  objects,  and  the  interest  of  all  parties,  it  has  been 
judicially  settled  that  the  legal  ownership  in  the  Oil  and  other 
proceeds,  vests  in  the  owners  of  the  vessel,  who  are  bound  to  take 
care  of  and  dispose  of  them  for  the  benefit  of  all  concemed.(a) 
But  although  the  seamen  have  no  legal  ownership  in  the  oil,  yet 
it  is  the  fund,  and  the  only  fund,  from  which  they  are  to  be  paid 
for  their  services,  and  they  have  a  lien  upon  it  which  will  continue, 

(a)  See  Knight  t*  litncnSf  p.  281. 
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until  it  shall  have  been  sold  by  the  owners,  under  the  authority 
giyen  by  the  articles.  The  contract  contemplates  that,  upon  a 
termination  of  the  enterprise,  the  proceeds  shall  be  divided.  It 
makes  provision  for  only  one  termination,  viz :  a  return  of  the 
vessel  and  crew  to  Nantucket ;  this  has  become  impossible.  The 
voyage  has  been  brought  to  an  end,  in  a  foreign  port,  by  an  over- 
whelming force.  The  master  then  became,  from  necessity,  the 
agent  of  the  owners,  and  was  bound  to  do  whatever  he  might  to 
diminish  the  common  calamity  and  promote  the  interests  of  all  the 
parties.  The  master  could  not  furnish  another  ship  and  outfits 
for  the  prosecution  of  the  fishery,  and  he  did  not  ofier  to  the  crew 
any  means  of  returning  home. 

Was  the  master  bound  to  leave  them  destitute  in  a  foreign 
country,  when  the  oil  which  they  had  taken,  the  fund  from  which 
they  were  to  be  paid  for  their  services,  was  in  his  hands,  and  they 
were  desirous  of  receiving  their  share  in  full  compensation  ?  This 
could  not  be  detrimental  to  the  owners ;  their  full  proportion  would 
remain  in  the  hands  of  their  agent,  the  master,  to  be  sent  home 
to  them.  It  relieved  the  owners  from  any  further  care  or  respon- 
sibility of  that  part  of  the  proceeds  which  was  to  go  to  the  crew. 
No  fact  has  been  stated  from  which  it  can  be  inferred  that  the 
owners  have  been  in  any  degree  injured  by  this  payment  to  the 
libellant,  or  that  they  would  have  been  in  any  degree  benefited, 
if  the  master,  instead  of  delivering  a  portion  of  the  oil  to  the  crew, 
had  kept  it  all  together,  for  the  purpose  of  sending  it  home. 

It  has  been  suggested,  that  by  delivering  to  the  crew  their  pro- 
portion of  the  oil,  their  care  and  oversight  of  the  rest  was  with- 
drawn. But  they  were  withdrawn  by  the  destruction  of  the  ship. 
The  oil  was  then  in  the  sole  possession  and  control  of  the  master ; 
the  crew  had  no  voice  in  its  management  or  disposition,  and  had 
no  means  of  accompanying  it,  if  it  were  sent  home.  The  enter- 
prise having  been  terminated  in  a  foreign  port,  by  a  common  mis- 
fortune, and  it  being  in  the  power  of  the  master  to  diminish  the 
loss  and  sufiering  of  the  crew,  by  paying  them  out  of  a  fund  speci- 
ally appropriated  for  that  purpose,  without  detriment  or  incon- 
venience to  the  owners  or  any  other  party,  he  was  authorized  to 
do  so.  Indeed  it  would  have  been  unreasonable  and  unjust,  on  his 
part,  to  refuse. 
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It  has  been  urged  that  the  oil  was  the  cargo  of  this  vessel,  and 
that  the  master  had  no  authority  to  sell  or  divide  it,  but  only  to 
send  it  home.  But  the  proceeds  of  a  whaling  voyage  are  much 
more  analogous  to  freight,  than  to  the  cargo  of  a  merchant  ship. 
They  are  the  earnings  of  the  voyage,  and  a  fund  to  which  the  crew 
have  a  right  to  look  for  payment,  and  it  would  not  be  doubted 
that  the  master  of  a  merchant  ship,  when  a  seaman  is  discharged 
abroad,  either  voluntarily  or  from  necessity,  having  freight  money 
in  his  hands,  would  be  authorized  to  pay  the  wages  previously 
earned. 

The  legislation  of  Congress  tends  to  the  same  result.  By 
Stat.  1840,  chap.  6,  sec.  2,  whaling  ships  are  brought  under  the 
first  section  of  the  Act  of  1803,  chap.  9.  The  proviso  to  that 
section  expressly  recognizes  the  authority  of  a  consul  to  consent 
to  a  discharge  of  a  seaman  abroad.  Under  what  circumstances, 
and  upon  what  terms  and  conditions,  he  may  so  consent  in  the 
case  of  merchant  seamen,  will  be  found  in  the  subsequent  provi- 
sions of  that  act  and  of  several  later  statutes.  One  of  the  cases 
in  which  the  consul  may  discharge  is  the  joint  application  of  the 
master  and  mariner.  The  right  of  a  master  to  agree  to  the  dis- 
charge of  a  seaman  being  thus  recognized,  it  would  seem  to  follow 
that  he  would  be  authorized,  as  one  of  the  reasonable  terms  of 
that  agreement,  to  pay  him  his  wages.  But  the  statutes  go  further, 
and  generally  require  the  payment  of  three  months  wages  over 
and  above  the  amount  then  due.  Surely  these  acts,  which  pro- 
vide for  the  payment  of  extra  wages  abroad,  contemplate  that  the 
master  may  pay  the  wages  actually  due.  By  Stat.  1866,  chap. 
127,  sec.  26,  it  is  provided  that  in  cases  of  ships  or  vessels  "  con- 
demned as  unfit  for  service,  no  payment  of  extra  wages  shall  be 
required." 

In  the  present  case  it  appears  that  the  proceedings  at  Apia 
were  with  the  concurrence  of  the  master,  the  libellant  and  the 
consul,  and  that  all  united  in  making  this  payment  to  the  libellant. 
The  authority  of  the  master  to  make  such  payment  is  sustained 
by  the  principles  and  analogies  of  the  maritime  law,  and  the  acts 
of  Congress,  relating  to  merchant  seamen. 

I  am  of  opinion  that  the  payment  to  the  libellant  was  rightful, 
and  that  he  is  entitled  to  recover  his  share  or  lay  of  the  proceeds 
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sent  home  from  Honolulu,  without  any  deduction  on  account  of 
the  oil  receiyed  by  him  at  Apia. 

Decree  for  libellant  with  costs. 

T.  D.  Eliot  ^  T.  M.  StetsoTij  for  the  libellant. 

S.  Barthtt  ^  D,  Thaxter,  for  the  respondents. 


Aprils  1858. 

Unitbd  States  v.  The  Schooner  Lion. 
Same  v.  The  Mahala. 
Same  v.  The  Meteor. 

•In  a  libel  in  mn  for  a  forfeitore,  after  a  default,  there  mnst  be  Bome  hearing,  before  a 
decree  of  forfeiture. 

This  may  be  by  merely  examining  the  libel  and  the  return  of  the  marshal,  and  evidence 
thai  the  owners  had  actual  notice,  and  had  wilfully  made  default,  haying  knowledge 
of  material  facts. 

Upon  suggestion  that  the  owners  were  unable  to  give  security  for  oosts,  the  court  re* 
quired  an  afBdavit  of  ownership,  inability  and  merits,  before  it  would  require  the 
goTemment  to  make  further  proof  of  the  allegations  of  the  libel. 

The  libel  having  been  dismissed,  the  owner  was  aUowed  to  intervene  as  claimant,  with- 
out giving  security. 

In  such  case,  the  vessel,  or  if  it  is  sold,  the  proceeds,  will  be  delivered  to  the  claimant 
free  of  cost. 

These  were  three  libels  of  information  against  fishing  yessels^ 
alleging  that  they  became  forfeited  by  violations  of  law  in  obtain- 
ing the  fishing  bounty.  The  owners  did  not  put  in  a  claim  and 
give  stipulations  for  costs,  as  required  by  the  admiralty  rule,  to  en- 
title them  to  be  recognized  as  parties,  and  there  was,  consequently, 
no  appearance  by  any  claimant.  Mr.  Hallett  and  Mr.  Scudder, 
as  amidcuricej  suggested  that  the  owners,  from  poverty,  were  un- 
able to  give  security  for  costs,  and  requested  the  court  to  require 
the  government  to  produce  full  proof  of  the  allegations  in  the 
libel.  This  was  resisted  by  Mr.  Woodbury,  district  attorney,  who 
contended  that  as  there  was  no  appearance,  there  must  be  a  de- 
fault, and  a  decree  of  forfeiture,  if  the  libel  set  forth  a  primd  facte 
case. 
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Sprague,  J.,  said,  in  substance,  that  the  owners  could  not  be 
recognized  as  parties,  without  putting  in  a  claim,  and  giving  seen- 
rity  for  costs.  A  default,  therefore,  had  been  properly  entered- 
It  is  contended,  by  the  district  attorney,  that  condemnation  fol- 
lows of  necessity  upon  default,  without  a  hearing,  and  such  was 
the  requirement  of  the  Collection  Act  of  1790,  chap.  35,  sec.  67, 
as  to  the  forfeitures  therein  referred  to.  But  these  prosecutions 
are  founded  upon  the  Statute  of  1813,  chap.  35,  sec.  6,  which 
expressly  refers  to  the  Statute  of  1799,  chap.  22,  for  the  mode  of 
prosecution,  the  89th  section  of  which  provides  that  after  a  de- 
fault, "  the  court  shall  proceed  to  hear  and  determine  the  cause 
according  to  law." 

This  makes  it  imperative  that  there  shall  be  some  hearing  before 
a  decree  of  forfeiture,  but  to  what  extent  must  depend  upon  the 
circumstances  of  the  case.  The  court  will  at  least  examine  the 
allegations  of  the  libel,  to  see  if  they  are  sufficient  in  law,  and  the 
return  of  the  marshal,  and  such  affidavit  or  affidavits  as  the  dis- 
trict attorney  shall  submit.  Where  it  appears  that  the  owners 
have  had  full  notice  of  the  proceedings,  and  ample  opportunity  to 
intervene,  and  have  voluntarily  declined  to  do  so,  slight  additional 
evidence  will  be  sufficient.  Indeed  a  wilful  omission  by  the  owners 
to  answer,  and  thereby  make  disclosure  as  to  material  facts  within 
their  knowledge,  might,  of  itself,  satisfy  the  court  that  a  forfei- 
ture should  be  decreed.  But  the  court  will  require  the  prosecutor 
to  introduce  full  proof  of  the  allegations  in  the  libel,  whenever  the 
circumstances  shall  make  it  reasonable.  In  the  present  case,  it 
is  suggested  that  the  owners  have  a  good  defence,  but  are  unable 
to  give  the  security  which,  by  the  rules  of  the  court,  is  necessary 
to  entitle  them  to  be  recognized  as  parties.  I  am  disposed  to 
listen  to  this  suggestion,  and  to  require  the  district  attorney  to 
produce  further  evidence,  if  the  owners  shall  file  an  affidavit  of 
ownership,  inability,  and  merits.  The  affidavit  must  be  equivalent 
to  a  claim  and  answer,  and  must  fully  set  forth  the  grounds  of 
defence.  If  such  affidavit  were  not  required,  an  owner  who  had 
given  no  security  for  costs  and  entered  no  appearance,  might  have 
an  undue  advantage,  by  requiring  the  government,  upon  a  mere 
suggestion  to  the  court,  to  prove  allegations  which,  if  an  answer 
were  put  in,  the  party  would  be  compelled  to  admit. 
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Further  proceedings  were  then  postponed,  to  give  time  to  the 
owners  to  file  such  affidavit. 

Afterwards,  upon  motion  of  the  district  attorney,  pursuant  to 
an  arrangement  made  out  of  court,  a  default  and  decree  of  for- 
feiture was  entered  against  The  Mahala  and  The  Meteor,  and  the 
libel  against  The  Lion  was  dismissed,  with  a  certificate  of  reason- 
able cause. 

Sometime  before  this  decree.  The  Lion  had  been  sold  under  an 
order  of  court,  upon  an  application  made  by  the  district  attorney, 
on  the  ground  that  the  expenses  of  holding  her  in  custody  were 
greatly  disproportionate  to  her  value,  and  the  marshal  had  paid 
the  net  proceeds  into  court,  having  previously  deducted  $101  for 
his  expenses  and  fees.  After  the  decree  dismissing  the  libel, 
Hallett  and  Scudder  moved  the  court  that  John  L.  Lombard,  the 
owner  of  The  Lion,  might  be  permitted  to  intervene  and  claim 
the  proceeds,  without  giving  a  stipulation  with  surety,  which 
motion  was  allowed,  there  being  no  other  claimant  of  the  proceeds, 
and  no  contestation  upon  which  costs  could  arise.  The  proctors 
for  the  claimant  then  made  a  motion,  that  the  marshal  be  ordered 
to  pay  into  the  registry  the  residue  of  the  gross  proceeds  of  the 
sale,  that  is,  the  $101  which  he  had  deducted  for  expenses  and 
fees.  The  court  held,  that  it  appearing  by  the  discontinuance  of 
the  libel  that  the  vessel  was  innocent,  the  expenses  created  by  the 
government  in  the  prosecution  against  her  should  be  borne  by  the 
government.  That  were  she  now  in  the  custody  of  the  marshal, 
the  court  would  order  her  to  be  delivered  to  the  owner,  without 
charge.  Having  been  sold,  the  proceeds  were  substituted  for  the 
Tessel.  The  sale  was  not  made  for  the  benefit  of  the  owner,  he 
had  not  intervened,  and  could  not  have  been  liable  for  the  ex- 
penses of  custody*  The  sale  was  merely  to  relieve  the  govern- 
ment from  the  burden  of  keeping,  and  the  expense  of  the  sale 
should  not  be  deducted  from  the  proceeds,  which  belonged  to  the 
owner.  The  motion  was  granted,  and  an  order  made  on  the  mar- 
shal to  pay  the  residue  of  the  gross  proceeds  into  the  registry,  and 
then  the  whole  was  ordered  to  be  paid  to  the  claimant. 
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WILLIAM   DATIDSOVi   CLAIMANT. 

The  District  Court  may  exercise  jurisdiction  against  a  British  Tessel,  in  faror  of  a  British 
subject  residing  in  the  British  dominions,  but  is  not  bound  to  do  so. 

By  the  maritime  law,  a  master  has  no  lien  on  his  ship  for  his  wages. 

By  Statute  of  17  A  18  Victoria,  chap.  104,  such  a  lien  is  giren  to  masters  of  Britisb 
vessels. 

The  lien  so  giren  may  be  enforced  in  the  admiralty  courts  of  the  United  States. 

« 

Sprague,  J. — This  is  a  libel  against  a  British  vessel,  by  a 
British  subject  domiciled  abroad.  In  such  case,  the  conrt  may 
exercise  jurisdiction,  but  is  not  bound  to  do  so.  It  will  do  so  for 
the  purposes  of  justice,  and  the  more  readily,  if  no  objection  be 
made  by  the  consul  of  the  nation  to  which  the  vessel  belonged. 
This  libel  is  by  the  master  of  a  ship,  for  his  wages.  In  such  case 
the  maritime  law  gives  no  lien ;  but  upon  British  vessels  such  a 
lien  is  created  by  the  merchant  shipping  act,  17  &  18  Victoria, 
chap.  104.  The  question  is  whether  this  court  should  enforce 
this  statute.  It  is  to  be  observed  that  it  creates  not  a  mere 
remedy,  but  a  right.  It  gives  security ;  the  lien  is  a  jus  in  re, 
and  should  be  enforced  wherever  the  res  may  be  found.  Cases 
analogous  to  this  have  come  before  this  and  other  courts  of  the 
United  States.  The  maritime  law  gives  no  lien  upon  a  domestic 
ship.  Several  of  the  States  have  by  statutes  given  liens  to  mate- 
rial men,  for  supplies  furnished  to  a  vessel  in  her  home  port.  In 
such  case,  the  Admiralty  Courts  of  the  United  States  take  juris- 
diction, and  enforce  the  right  thus  created  by  the  State  laws;  and, 
being  in  its  nature  maritime.  '].:i:  is  the  same  in  principle  as  the 
case  now  before  me.  In  those  cases  the  courts  recognize  and 
enforce  only  the  right  created  by  the  local  laws, — ^not  the  remedy. 
In  some  cases,  as  in  the  first  act  of  Massachusetts  upon  that  sub- 
ject, no  process  was  provided,  and  the  right  was  enforced  only  in 
this  court ;  and  when,  as  in  the  subsequent  Massachusetts  statutes, 
a  remedy  is  given  in  the  State  tribunals,  still  this  court  applies  its 
own  remedy  and  mode  of  procedure.  The  circumstances  of  the 
present  case  illustrate  the  propriety  of  exercising  jurisdiction  to 
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enforce  the  lien  created  by  the  act  of  parliament,  which  has  been 
cited. 

The  ship  arrived  in  Boston  in  September  last,  owned  by  a 
British  subject  living  in  St.  John,  New  Brunswick.  A  creditor 
of  the  owner,  also  a  British  subject  residing  in  St.  John,  where 
the  debt  also  was  contracted,  came  to  Boston,  obtained  process 
from  a  State  court,  by  which  the  vessel  was  attached,  and  he  after- 
wards recovered  judgment,  and  took  out  an  execution,  by  virtue 
of  which  the  ship  was  sold  by  the  sheriff,  and  the  creditor  became 
the  purchaser,  and  is  now  the  claimant  in  this  suit,  contesting  the 
right  of  the  libellant.  The  master  who  brought  this  vessel  to 
Boston,  had  commanded  her  for  two  years,  at  stated  wages,  and 
had  a  large  amount  due  to  him.  He  had,  by  the  laws  of  his  coun- 
try, security  upon  his  ship,  on  which  he  had  a  right  to  rely,  and 
doubtless  did  rely,  in  giving  so  extended  a  credit  to  his  owner, 
who  has  become  insolvent.  The  courts  of  this  country  have  sus- 
tained the  application  of  a  British  creditor,  who  had  no  security 
upon  the  ship,  and  caused  her  to  be  arrested  and  sold  for  the  pay- 
ment of  a  debt  existing  only  by  virtue  of  British  law.  And  now 
another  British  subject,  having  a  higher  and  paramount  right 
under  the  British  law,  appeals  to  a  court  in  this  country  for  a 
remedy.  To  refuse  his  application  would  be  to  sustain  by  our 
tribunals  the  inferior  and  subordinate  claim  of  one  British  subject, 
and  refuse  the  higher  and  paramount  right  of  another.  It  would 
not  only  be  doing  injustice  to  the  libellant,  but  a  friendly  nation 
might  well  complain  of  such  a  perversion  of  her  law,  by  a  partial 
administration  of  it.  That  the  sale  by  the  sheriff  did  not  divest 
or  impair  the  lien,  has  recently  been  decided  in  this  court.  In* 
deed,  this  point  has  not  been  raised  by  the  intelligent  counsel  for 
the  claimant  in  this  case.  The  only  remaining  question  is,  for 
what  smn  a  decree  shall  be  rendered.  The  accounts  of  the  libel- 
lant contain  items  to  the  amount  of  between  four  and  five  hundred 
dollars,  which  are  disputed.  As  these,  or  some  of  them,  may 
depend  upon  British  law  and  usage,  I  shall  invoke  the  aid  of  the 
British  consul,  by  appointing  him  an  assessor  to  ascertain  what 
amount  thereof,  if  any,  should  be  allowed. 

J,  Hardy  Prince^  for  the  libellant. 

Ahrdham  JackBon^  for  the  claimant. 
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Where  one  eontrftcto  to  make  and  finish  a  specifie  article,  as  for  instance^  a  ship,  he  im- 
pliedly ondertakefl  that  the  thing  shall  he  reasonably  fit  for  use. 

If  she  he  not  so  fit,  the  contractor  will  not  be  exonerated,  although  the  unfitness  was  oe- 
easioned  by  secret  defects  in  the  materials  nsed. 

Where  the  contract  was  for  the  making  and  delirery  of  a  ship,  and  the  ship  was  made 
and  delirered;  and  immediately  sailed  on  a  foreign  Yoyage,  and  it  was  found  apon 
examination,  at  one  of  the  ports  at  which  she  arriyed  in  the  course  of  that  Toyage, 
eight  months  after  her  deliyery,  that  the  planks  on  her  bottom  were  very  much  split, 
and  she  had  leaked  much  in  the  course  of  the  voyage,  and  had  met  with  no  disaster 
or  strain  sufficient  to  account  for  the  damaged  state  of  the  planks ;  it  was  held  that 
this  was  sufficient  evidence  that  the  vessel  was  improperly  built,  and  not  reasonably 
fit  for  use. 

Spbague,  J. — This  libel  is  brought  by  the  owners  of  the  ship 
Flying  Childers,  to  recover  the  expense  of  repairs  and  demurrage 
at  Whampoa,  on  her  first  voyage.  Although  perfectly  new,  this 
vessel  leaked  so  badly,  that  on  her  arrival  in  China  she  was  put 
into  dock  and  her  copper  stripped  off,  when  it  was  found  that 
several  of  the  planks  upon  her  bottom  were  so  badly  split  that  it 
was  necessary  to  take  them  out  and  put  in  new,  and  her  seams 
were  generally  so  slack,  that  it  was  necessary  to  recaulk  them.    ^ 

After  the  respondent  had  commenced  the  building  of  this  ship 
on  his  own  account,  the  libellants  made  him  an  offer  for  her  when 
completed,  which  was  accepted.  This  offer  and  acceptance  were 
in  writing.  A  question  has  been  made,  as  to  the  true  construc- 
tion of  this  contract.  The  respondent  insists  that  he  engaged 
only  for  the  exercise  of  professional  skill  and  labor. 

The  libellants  contend  that  it  was  a  contract  for  the  manufac- 
ture and  delivery  of  a  fabric.  The  price  to  be  paid  was  a  round 
sum.  The  offer  was  for  the  ship,  and  Mr.  Hall,  in  accepting  the 
proposal,  agreed  that  ^4t  should  be  right  in  all  respects."  It  was 
a  contract  for  a  completed  fabric.  And  the  rules  of  law  relating 
to  the  exercise  of  professional  skill,  are  not  applicable. 

What  then  was  the  legal  obligation  of  Mr.  Hall  ?  The  case 
of  Shepherd  v.  Pybus,  3  M.  &  Gr.  868,  is  not  distinguishable 
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from  this.     It  was  there  decided  that  the  ship  must  be  reasonably 
fit  for  use,  and  the  same  rule  is  laid  down  in  other  cases. 

It  is  attempted  to  distinguish  those  cases  from  the  present,  on 
the  ground  that  the  articles  were  there  ordered  for  some  special 
purpose.  But  that  only  required  an  extended  application  of  the 
rule.  The  maker  may  be  bound  to  add  peculiar  qualities  for  a 
special  purpose,  but  this  by  no  means  shows  that  he  is  not  bound 
to  furnish  the  common  qualities  for  the  usual  purposes  for  which 
the  vessel  is  destined.  On  the  contrary,  it  shows  that  she  is  to 
be  fit  for  her  purpose,  whether  that  be  common  or  peculiar.  The 
rule  of  law  applicable  to  this  case  is,  that  the  fabric  shall  be  reason- 
ably fit  for  use,  and  not  merely  that  the  maker  will  use  his  best 
skill  to  make  it  so.  He  warrants  the  accomplishment  of  that 
result. 

The  libellants  admit  that  this  ship  was  well  built  and  satisfac- 
tory in  all  respects,  except  in  the  particulars  complained  of. 
She  was  launched  in  November,  sailed  in  December,  immediately 
began  to  leak,  and  in  July  it  was  necessary  to  take  her  into  dock 
and  strip  the  bottom,  when  it  was  found  in  the  condition  before 
stated ;  and  the  complaint  made  is  that  some  of  the  planks  used 
were  originally  defective,  and  that  the  caulking  was  not  sufficient. 

There  is  no  contradiction  as  to  the  state  of  the  bottom  at  Wham- 
poa,  though  the  witnesses  difier  somewhat  as  to  details. 

This  being  the  state  of  the  vessel,  how  is  it  to  be  accounted 
for  ?  Several  causes  are  assigned.  One  is,  that  hard  pine  planks 
are  liable  to  defects,  which  cannot  be  discovered  on  careful  exami- 
nation, such  as  heart-shakes  and  rim-rounds,  which  do  not  come 
to  the  surface,  and  which  are  opened  by  the  nails  used  in  copper- 
ing. The  evidence  shows  that  this  is  not  infrequent,  and  the  sug- 
gestion would  be  entitled  to  weight,  if  the  rule  of  law  applicable 
was  that  for  which  the  respondent  contends  ;  but  if  the  fact  were 
proved,  I  think  the  respondent  must  nevertheless  be  liable.  The 
other  alleged  causes  are  heaving  out,  touching  bottom  at  Boston 
and  San  Francisco,  and  gales  of  wind. 

The  only  evidence  of  her  taking  ground  in  Boston  is  an  inci- 
dental statement  by  the  mate  in  his  deposition,  taken  two  years 
ago.  It  was  not  drawn  out  by  the  respondent,  nor  did  he  cross- 
examine  respecting  it,  and  no  expert  has  been  inquired  of  as  to 
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its  effect ;  it  is  evident  that  the  respondent  did  not  consider  that 
a  sufficient  cause,  and  the  same  may  be  said  of  the  touching  at 
San  Francisco.  There  is  no  proof  that  this  could  account  for  the 
state  of  the  bottom  at  Whampoa,  and  the  leak  began  long  before 
she  arrived  at  San  Francisco.  As'to  gales  at  sea,  the  master  and 
mate  testify  strongly  that  she  never  strained,  and  that  she  en- 
countered no  weather  sufficient  to  strain  her,  that  the  leak  was 
steady  and  gradually  increased.  The  log-book  does  not  corrobo- 
rate their  testimony  as  to  the  gradual  increase  of  the  leak,  but 
does  as  to  its  occurring'  immediately  after  sailing.  Pumping  is 
not  always  mentioned  in  the  log-book,  and  the  account  given  of 
the  weather  is  much  stronger.  But  it  is  to  be  remembered  that 
the  log-book  and  protest  are  the  usual  proof  of  loss  where  claims 
are  made  on  insurers,  and  it  is  to  be  expected  that  the  accounts 
of  gales  and  seas  will  therein  be  stated,  at  least  as  strongly  as  the 
truth  will  admit.  It  does  not  mention  that  any  accident  or  damage 
happened,  or  that  the  ship  strained,  or  carried  away  even  a  spun- 
yam.  I  cannot,  therefore,  set  aside  the  testimony  of  the  master 
and  mate,  especially  as,  at  Whampoa,  no  sign  of  straining  appeared 
on  the  bottom,  and  the  copper  was  so  smooth  and  unwrinkled  that 
it  was  put  on  again,  which  is  conclusive  evidence  that  she  had  not 
been  strained. 

As  to  the  heaving  out.  The  vessel  was  not  coppered  on  the 
stocks,  and  it  was  known  to  the  respondent  that  the  copper  was 
to  be  put  on  after  she  should  be  launched.  It  is  argued  that  this 
was  an  unfair  use  of  the  vessel,  and  subjected  her  to  unusual  tests. 
But  Mr.  Hall  himself  put  on  the  copper.  The  vessel  was  hove 
down,  under  his  eye,  and  with  his  knowledge,  and  no  complaint 
was  made  by  him,  at  the  time,  that  she  was  to  be  hove  out,  or  of 
the  manner  in  which  it  was  done,  and  at  that  time  the  copper  could 
not  have  been  put  on  without  it.  There  is  no  proof  that  she  was 
strained  in  the  process,  and  the  weight  of  testimony  is  that,  if 
carefully  done,  a  good  vessel  ought  not  to  be  strained  in  heaving 
out,  and  that  splits  in  the  bottom  plank  could  not  be  caused  by  it, 
and  that  a  ship  ought  to  be  able  to  bear  it. 

Railways  and  dry  docks  are  inventions  of  recent  years,  and 
even  now  are  not  to  be  found  in  many  places  where  vessels  are 
built  and  repaired. 
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I  am  of  opinion  that  the  condition  of  the  bottom  planks  and 
seams  at  Whampoa  is  not  accounted  for  by  any  cause  suggested 
in  defence,  and  must  be  attributed  to  original  defects,  and  there- 
fore this  vessel  was  not,  when  delivered  to  the  libellants,  reason- 
ably fit  for  use.     The  libellants  must  prevail. 

The  case  must  be  sent  to  an  assessor,  unless  the  parties  agree 
upon  the  amount  of  damages. 

F.  C.  Loving^  for  the  libellants. 

R.  Choate  ^  (7.  P.  CurtiB^  Jr.^  for  the  respondents. 

Upon  appeal  to  the  Circuit  Court,  this  action  was  dismissed  for  want  of  juris- 
diction. 


4pn7,  1858. 

Shoket  et  al.  V.  Rennell. 

Any  officOT  of  a  ressel  may  use  force,  when  necessary,  to  coerce  the  performance  of  duty 
by  a  seaman,  when  an  exigency  requires  instant  obedience. 

Bat  no  one  bat  the  highest  officer  on  board,  can  inflict  punishment  for  a  past  offence,  for 
the  parpose  of  reformation  or  example. 

Knocking  a  man  down  with  a  belaying  pin,  is  an  illegal  mode  of  punishment. 

The  crew  of  a  vessel  have  a  right  to  the  protection  of  the  master  against  illegal  violence 
from  his  officers. 

He  ought  to  listen  to  their  complaints,  and  prevent  a  repetition  of  their  wrongs. 

Where  the  crew,  having  been  maltreated  by  the  mate,  without  reason,  and  one  of  them 
knocked  down  with  a  belaying  pin,  and  having  good  reason  to  apprehend  future  vio- 
lence, appealed  to  the  master  in  a  respectful  manner,  stating  their  grievances,  and  re- 
questing to  see  the  consul,  and  declaring  that  they  would  do  no  more  duty  under  the 
mate,  the  vessel  then  being  safely  in  port :  Held^  that  the  master  had  no  right  to  re- 
quire their  further  services,  without  listening  to  their  complaints,  and  taking  measures, 
or  giving  assurance,  that  they  should  be  pjrotected  from  future  wrong  and  outrage  from 
the  mate. 

Where  the  master  of  a  vessel  causes  any  of  his  crew  to  be  confined  in  a  foreign  jail,  he 
ought  to  see  that  their  condition  and  treatment  there,  is  such  as  humanity  requires. 

Where  seamen  have  been  confined  in  jail  on  shore,  the  master  ought  not,  on  their  return 
to  the  ship,  to  inflict  punishment  for  threats  supposed  to  have  been  uttered  by  them 
while  in  jail,  without  seeing  the  men  and  hearing  their  statements. 

It  does  not  necessarily  follow,  because  a  wrong  is  attempted  upon  a  seaman,  that  he  may 
use  every  kind  and  degree  of  resistance.  If  the  wrong  be  such  as  will  admit  of  com<« 
plete  indemnity,  such  resistance  cannot  be  resorted  to. 

The  master  is  civilly  responsible  for  his  ill  treatment  of  the  orew  on  board  of  his  ship 
notwithstanding  the  advice  or  direction  of  the  consul. 

Spragub,  J. — These  are  five  libels  by  seamen  against  the  mas- 
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ter  of  the  ship  Anna  Kimball,  for  alleged  personal  wrongs  and 
violence,  while  at  the  island  of  Manritins.     In  August,  1856,  the 
libellants  shipped  at  Calcutta,  for  a  voyage  to  Boston.     When 
three  days  out  from  the  Sand-heads,  they  had  heavy  weather, 
and  the  ship  leaked  badly.     The  crew  in  the  forecastle  consisted 
of  seventeen  men.     Some  of  them  went  aft  and  requested  the 
captain  to  put  back,  on  account  of  the  leak ;  he  replied  that  the 
wind  would  be  ahead,  and  that  he  would  put  into  the  first  port  for 
repairs ;  in  this  answer  the  crew  acquiesced,  and  continued,  with- 
out further  objection,  to  do  their  duty,  although  the  labor  at  the 
pumps  and  working  the  vessel  was  severe,  until  their  arrival  at 
Mauritius,  one  month  and  twenty  days  after  leaving  Calcutta. 
After  arriving  at  Mauritius,  the  libellants  and  the  rest  of  the  crew 
moored  the  ship  safely,  secured  the  sails,  and  performed  every 
duty,  until  the  morning  of  the  second  day,  when  the  libellants  told 
the  mate  that  they  wished  to  see  the  captain ;  they  then  went  aft, 
and  told  the  captain  that  they  wished  to  be  discharged,  because 
they  were  dissatisfied  with  the  ship.     They  complained  of  ill  treat- 
ment of  the  crew  by  the  mates,  and  of  a  want  of  provisions.     Up 
to  this  time,  it  is  conceded,  the  master  personally  had  treated  the 
crew  well,  nor  does  it  appear  that  he  had  ever  heard  that  they  had 
complained,  or  had  cause  to  complain  of  bad  treatment  by  the 
o£Scers.     These  seamen  then  specified  their  grievances,  that  one 
man  had  been  frequently  beaten  by  the  mate,  with  a  piece  of  rat- 
line stuff;  that  another  had  been  struck  while  at  the  wheel ;  and 
that  a  third,  by  the  name  of  Shivelbein,  had  been  knocked  down 
and  beaten  by  the  second  mate,  with  a  belaying  pin ;  and  that 
the  quantity  of  beef  served  out  to  the  crew  was  insufficient.     To 
these  complaints  the  captain  paid  no  attention,  and  although  the 
second  mate,  who  was  present,  declared  that  he  had  knocked  down 
Shivelbein,  as  alleged,  and  would  do  so  again,  the  captain  took  no 
notice  of  it,  but  at  once  ordered  the  men  to  their  duty.     The  libel- 
lants then  declared  that  they  would  do  no  more  duty,  until  they 
had  seen  the  American  consul.     In  this  interview  the  captain  was 
in  the  wrong  ;  and  as  this  first  error  probably  led  to  all  the  sub- 
sequent difficulties,  it  requires  further  examination.     It  appears 
by  the  evidence,  that  the  complaints  were  not  groundless.     There 
is  no  doubt,  that  one  man  had  been  beaten  several  times  by  the 


MASSACHUSETTS,  1868.  409 

Shorey  et  al.  v.  Rennell. 

mate,  with  a  piece  of  ratline  stuff,  and  that  another  was  knocked 
down  with  a  belaying  pin,  and  there  is  reason  to  believe  that  a 
third  had  been  struck  at  the  wheel.  As  to  the  provisions,  com- 
plaint was  made  to  the  mate  by  some  of  the  crew,  that  the  quan- 
tity of  beef  allowed  was  insuflScient,  and  that  for  want  of  fresh  water, 
the  rice  and  beans  could  not  be  cooked.  And  I  think  that  the 
weight  of  the  evidence  is,  that  the  supply  was  not  ample,  especially 
considering  the  extra  labor  they  were  subjected  to  in  pumping. 

When  the  libellants  went  aft  and  asked  for  their  discharge,  the 
captain  was  bound  to  listen  to  and  investigate  their  complaints, 
and  he  had  no  reason  for  refusing  to  perform  this  duty.  The 
libellants  had  shown  no  symptoms  of  combination  or  insubordina- 
tion, and  the  mates  had  severally  inflicted  violence  upon  the  men, 
as  above  stated,  to  which  no  resistance  was  made,  and  none  of  the 
crew  lifted  a  hand,  or  uttered  a  word,  in  their  defence.  All  had 
performed  their  duty,  until  the  ship  had  been  safely  moored  in 
port.  The  captain  had  Ho  reason  to  doubt  their  sincerity ;  they 
had  shipped  to  go  to  Boston,  without  expecting  to  put  into  Mau- 
ritius ;  they  had  not  been  on  shore,  and  had  not  been  tempted  to 
leave  the  ship  by  the  seductions  of  the  place,  or  the  offer  of  higher 
wages ;  they  were  not  indebted  to  the  ship,  on  the  contrary,  all 
had  at  least  twenty  days  wages  due,  which  they  offered  to  relin- 
quish, in  order  to  get  a  discharge.  The  case  of  Shivelbein  im- 
periously demanded  the  interposition  of  the  captain.  Whether  he 
had  deserved  any  punishment  is  left  in  doubt  by  the  evidence,  but 
even  if  he  had,  the  infliction  of  any  punishment  by  the  second 
mate  was  unlawful.  Any  officer  may  use  force  when  necessary 
to  coerce  the  performance  of  a  duty,  when  an  exigency  requires 
instant  obedience,  but  no  one  but  the  highest  officer  on  board  can 
inflict  punishment  for  a  past  offence,  for  the  purpose  of  reforma- 
tion or  example.  The  offence  imputed  to  Shivelbein  did  not  re- 
quire immediate  action ;  it  could  have  awaited  the  decision  of  the 
master.  But  the  punishment  of  knocking  down  with  a  belaying 
pin  would  have  been  illegal,  if  inflicted  by  the  master  himself.  It 
is  a  great  mistake  to  suppose  that  the  master  has  performed  his 
whole  duty,  when  he  abstains  from  personal  wrongs  to  the  men. 
They  have  a  right  to  his  protection  against  illegal  violence  from 
his  officers,  and  he  is  bound  to  hear  their  complaints,  and  pre- 
27 
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vent  a  repetition  of  their  wrongs,  and  yet  he  not  only  turned 
a  deaf  ear  to  their  other  grievances,  but  when  the  second  mat« 
avowed  the  outrage  he  had  committed,  and  a  determination  to  re- 
peat it,  he  only  ordered  the  libellants  to  their  work.     He  thus 
tacitly  sanctioned  the  past  conduct  of  his  officers,  and  encouraged 
a  repetition  of  it  in  the  future.     Thus  not  only  the  men  who  had 
been  illegally  punished,  but  the  rest  of  the  libellants  were  left 
subject  to  outrage  from  the  mates,  without  even  an  assurance  of 
the  protection  or  interposition  of  the  master.     I  do  not  think  that 
the  master  had  any  right  to  their  further  services  upon  such  con- 
ditions ;  and  he  ought  either  to  have  granted  them  other  terms,  or 
to  have  discharged  them ;  and  as  he  refused  any  other  terms,  and 
the  ship  was  then  safely  moored  in  port,  the  master  and  consul 
ought  to  have  granted  them  a  discharge.     After  the  libellants  had 
declared,  as  above  stated,  that  they  would  do  no  more  duty,  the 
captain  went  ashore  and  obtained,  under  an  order  from  the  consul, 
a  police  force,  with  which  he  returned  and  took  them  before  the 
consul,  not  as  persons  who  had  requested  their  discharge,  or  ap- 
pealed to  his  authority,  but  as  culprits,  upon  his  complaint  of  hav- 
ing refused  duty ;  and  it  was  that  charge  which  the  consul  pro- 
ceeded to  hear.     Their  defence,  if  gone  into,  must  have  involved 
an  investigation  of  their  grievances,  but  it  was  not  gone  into ;  the 
consul  only  inquired  whether  they  had  refused  duty,  and  declined 
hearing  anything  in  justification  or  excuse.    In  answer  to  his  per- 
emptory question,  whether  they  refused  duty,  they  answered  that 
they  did,  as  they  could  obtain  no  satisfaction ;  and  thereupon,  by 
order  of  the  consul,  they  were  all  sent  to  jail,  on  shore,  where  the 
libellants  remained  thirty-three  days.     At  the  end  of  that  time, 
the  ship  being  about  ready  for  sea,  the  consul  employed  a  police 
force  to  carry  them  on  board,  and  directed  the  officer  to  carry 
them  in  irons,  which  he  refused  to  do.     On  coming  alongside  of 
the  ship,  the  mate  ordered  the  men  to  come  on  board  singly; 
about  half  the  men  obeyed  the  order  by  going  successively  up  the 
ladder,  and  over  the  rail,  but  the  rest,  in  violation  of  it,  got  in 
over  the  bulwarks  at  the  same  time.     Shorey  went  up  the  ladder 
in  obedience  to  the  order  of  the  mate,  and  was  the  first  man  on 
board ;  he  was  immediately  told  by  the  mate  that  he  must  go  into 
irons ;  he  replied  that  he  would  not,  until  he  had  seen  the  captain. 
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The  mate  answered  that  he  was  on  shore,  and  had  given  orders 
that  the  men  should  he  so  confined,  and  laid  hold  of  Shorey's  arm 
and  attempted  to  put  the  irons  around  his  wrists ;  Shorey  pulled 
away  his  hand  with  the  irons  in  it,  and  threw  them  overboard. 
The  mate  thereupon  got  his  revolver  and  approached  Shorey. 
Whether  the  revolver  was  wrested  from  his  hand  by  Shorey,  or 
by  the  police  officer,  or  delivered  up  by  the  mate,  is  left  in  doubt ; 
but  it  w^as  not  fired,  and  was  finally  put  by  the  officer  of  the  police 
into  bis  own  pocket.  While  this  was  going  on,  the  second  mate 
got  into  a  conflict  with  some  of  the  men ;  how  it  began  does  not 
satisfactorily  appear.  In  this  conflict  the  second  mate  sufiered 
in  his  face,  which  bore  marks  of  scratches  and*  pieces  of  skin  taken 
o£f.  The  policemen,  six  in  number,  were  on  deck,  and  refused  to 
put  the  seamen  into  fetters,  saying  that  they  had  no  orders.  The 
men  went  forward,  and  the  mate  sent  a  message  to  the  captain  on 
shore. 

Let  us  here  inquire,  whether  it  was  justifiable  on  the  part  of 
the  master  and  mate,  to  put  these  men  in  irons,  the  moment  they 
reached  the  deck,  without  allowing  them  to  go  to  their  chests,  or 
make  any  change  of  the  clothes  which  they  had  worn  day  and 
night  for  •thirty-three  days  in  jail,  or  to  cleanse  them  from  the 
vermin.  The  only  reason  fdf  it,  in  addition  to  the  facts  I  have 
already  detailed,  was  that  they  had  uttered  threats.  But  this  is 
not  proved.  It  is  alleged  they  used  threatening  language,  while 
in  jail ;  but  for  this  the  captain  and  consul  could  have  only  rumor 
or  hearsay.  Not  one  of  these  seamen  had,  at  any  time,  done  or 
attempted  any  violence ;  and  before  the  captain  proceeded  to  in- 
flict punishment  by  confinement  on  ship-board,  for  supposed  threats 
in  jail,  I  think  he  should  have  seen  themi  heard  their  statement, 
and  learned,  by  a  personal  interview,  their  state  of  mind,  and  the 
effect  of  a  month's  imprisonment.  Indeed,  whenever  a  master  of 
a  ship  thinks  it  necessary  to  cause  any  of  his  crew  to  be  confined 
in  a  foreign  jail,  he  ought  to  pay  some  regard  to  their  condition 
and  treatment  there,  and  should,  from  personal  examination,  or 
at  least  through  a  reliable  agent,  see  that  they  are  such  as  humanity 
requires ;  and  yet  it  does  not  appear,  that  either  the  captain,  or 
the  consul,  ever  visited  the  jail,  or  sent  any  one ;  except  that  the 
consul's  clerk  went  twice  a  week  to  pay  the  jail  fees.     The  at- 
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tempt  to  pat  Shorey  in  irons  was  not  justifiable.  But  it  does  not 
necessarily  follow,  because  a  wrong  is  attempted  upon  a  seaman, 
that  be  may  use  every  kind  and  degree  of  resistance.  In  cases 
where  the  wrong  is  such  as  will  admit  of  complete  indemnity,  the 
policy  of  the  law  requires  present  submission,  rather  than  a  resort 
to  violence;  but  Shorey  neither  inflicted,  nor  attempted  to  inflict 
any  injury  upon  the  mate ;  he  merely  withdrew  his  hand  and  threw 
the  irons  overboard. 

About  two  hours  after  these  occurirences,  the  captain  came  on 
board,  accompanied  by  the  consul,  four  ship-masters,  and  a  pas- 
senger by  the  name  of  Rollins.  They  went  into  the  cabin,  and 
after  remaining  there  a  short  time,  came  on  deck,  all  seven  with 
pistols  in  their  hands ;  the  captain  and  some  others  had  revolrers. 
They  took  their  station  near  the  cabin  gangway,  with  the  police 
force  on  the  left.  The  captain,  or  consul,  then  called  upon  the 
mate  to  state  what  had  taken  place  upon  the  men's  coming  on 
board,  and  he  thereupon  gave  his  version  of  the  afiair.  The  six 
seamen  at  this  time  were  all  upon  the  top-gallant  forecastle,  un- 
armed and  quiet.  The  captain  directed  the  mate  to  order,  or  to 
bring,  Shorey  aft.  The  mate  went  forward  and  some  of  the  police 
also,  the  mate  gave  the  order  to  Shorey,  who  got  down  from  the 
forecastle  to  proceed  aft,  when  either  the  second  mate,  or  some  of 
the  police,  said  to  these  men,  "You  are  all  wanted  aft,"  and 
thereupon  they  all  got  off  the  forecastle,  Lewis  being  the  first, 
and  following  just  behind  Shorey ;  the  mate  then  took  hold  of 
Lewis  by  the  clothes  on  his  breast,  probably  to  prevent  his  going 
aft,  and  Lewis  took  hold  of  the  mate  in  the  same  manner ;  some 
struggle  ensued,  but  no  blows,  or  attempt  to  injure  each  other. 
Upon  seeing  this,  the  captain,  or  the  consul,  cried  out  to  his  party, 
who  had  all  remained  near  the  cabin  door,  "forward  men,  and 
fire;"  and  thereupon  all  the  seven  men  rushed  forward,  pistol  in 
hand,  the  captain  and  consul  taking  the  lead,  till  they  approached 
near  the  mate  and  Lewis,  and  then  attempted  to  fire  at  the  latter ; 
the  captain's  pistol  only  exploded  the  cap,  but  the  consul's  went 
off,  and  his  ball  passed  through  the  mate's  hand  into  his  wrist ;  it 
must  have  passed  very  near  the  body  of  Lewis,  as  the  mate  was 

1  ding  him  with  that  hand  by  the  breast ;  the  firing  continued 
until  there  had  been  from  six  to  twelve  shots,  but  fortunately  none 
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but  the  first  took  eflFect.  Shorey  continued  to  go  aft,  till  he 
reached  where  the  carpenter  stood  with  the  irons,  when  he  volun- 
tarily put  out  his  hands  to  have  them  put  on ;  all  the  rest  of  the 
men,  except  Shivelbein  and  Batsford,  also  went  aft  during  the 
firing,  and  quietly  had  manacles  put  on  them  by  the  carpenter. 
Shivelbein  and  Batsford  retreated  forward,  and  got  again  upon 
the  top-gallant  forecastle,  the  former  on  the  starboard  and  the 
latter  on  the  port  side.  The  captain  and  others  pressed  forward 
with  revolvers,  and  fired  several  shots.  Shivelbein  laid  hold  of 
capstan  bars,  which  were  lying  upon  the  forecastle,  and  threw 
them  at  the  captain  and  his  party,  who  were  upon  the  main  deck ; 
one  of  them  hit  the  captain  in  the  forehead  and  inflicted  a  severe 
injury,  but  not  such  as  to  disable  him,  or  prevent  his  continuing 
the  business  in  hand.  The  most  of  the  witnesses  say  that  the 
captain  fired  at  Shivelbein,  before  the  latter  threw  a  capstan  bar ; 
some  that  the  captain  was  pointing  at  Shivelbein  and  the  latter 
holding  a  bar,  and  that  the  firing  and  throwing  were  simultaneous; 
at  last  Shivelbein  was  knocked  down  by  some  one,  and  then  very 
severely  beaten ;  in  the  meantime  Batsford,  who  was  on  the  other 
side,  was  knocked  down  by  the  second  mate  with  some  weapon, 
very  severely  beaten  by  two  persons,  and  thrown  off"  the  top-gal- 
lant forecastle  on  to  the  main  deck.  Shivelbein  and  Batsford,  after 
being  beaten  as  before  stated,  were  carried  aft,  bleeding  profusely, 
and  both  put  into  irons.  Shivelbein,  when  taken  aft,  was  wholly 
unconscious,  and  so  remained  for  at  least  fifteen  minutes,  some 
say  much  longer.  Finding  that  he  remained  wholly  insensible, 
the  fetters  were  taken  oS  him.  Batsford  was  also  put  into  irons ; 
he  had  lost  his  consciousness,  but  only  for  a  short  time.  The 
captain  and  consul  were  unjustifiably  rash  and  precipitate  in  call- 
ing out  to  their  party,  and  rushing  forward  and  firing  as  they  did. 
I  must  presume  that  they  really  thought  it  necessary,  in  order  to 
protect  the  mate  and  suppress  a  mutiny ;  but  the  evidence  clearly 
shows  that  no  such  necessity  existed.  They  doubtless  had  received 
from  the  mate,  while  on  shore,  and  after  they  came  on  board,  an 
inflamed  statement  of  what  had  taken  place  in  the  morning,  and 
their  coming  on  board,  as  they  did,  with  so  many  men  armed  with 
deadly  weapons,  can  be  accounted  for  only  upon  the  supposition, 
that  they  expected  to  encounter  a  set  of  desperate  mutineers. 


414  DISTRICT  COURT, 

Shorey  et  al.  r.  Rennell. 

Being  under  the  excitement  of  snch  apprehensions,  when  they 
saw  the  seamen  get  off  the  forecastle,  and  the  occurrence  between 
the  mate  and  Lewis,  they  were  impressed  with  the  belief  that  the 
seamen  were  going  to  make  a  rush  to  protect  Shorey.  Now  it  is 
shown  by  the  evidence,  that  this  was  an  entire  mistake.  The 
seamen  were  quietly  standing  upon  the  top-gallant  forecastle. 
When  they  got  off,  they  were  wholly  unarmed,  and  were  about  to 
proceed  aft,  in  the  face  of  seven  able-bodied  men  with  pistols  in 
their  hands,  and  the  police  force.  The  men  were  proceeding 
quietly  aft,  in  obedience  to  a  supposed  order,  when  the  mate  seized 
Lewis  as  above  stated.  But  the  mate  did  not  call  for  any  assist- 
ance, or  make  any  explanation,  or  appear  to  a  cool  observer  to  be 
in  any  danger.  I  rely  much  for  this  part  of  the  transaction,  upon 
the  testimony  of  Mr.  Rollins,  the  passenger,  a  witness  for  the 
captain,  who,  although  he  was  one  of  the  captain's  party,  taken 
by  him  from  the  shore,  armed  like  the  rest,  and  testified  that  he 
was  a  friend  of  the  captain,  yet  has  given  his  testimony  ¥rith  in- 
telligence and  fairness.  He  says,  among  other  things,  that  when 
the  captain  or  consul  cried  out,  "forward  men,  and  fire,"  and 
rushed  forward,  he  immediately  followed  them,  pistol  in  hand; 
that  as  he  was  advancing,  Shorey  pushed  against  him  with  some 
force,  that  he  turned  toward  him,  thinking  he  might  intend 
some  violence,  but  that  Shorey  only  passed  quickly  aft,  and  held 
out  his  hands  to  the  carpenter,  and  was  put  in  irons.  Now  I 
cannot  but  think  that  if  the  captain  and  consul  had  been  as  cool 
and  self-possessed  as  Mr.  Rollins,  this,  catastrophe  would  have  been 
avoided ;  for  when  Shorey  pushed  forcibly  against  him,  he  had 
quite  as  much  reason  for  shooting  him,  as  there  was  for  firing  at 
the  other  men. 

I  have  stated  the  facts,  which,  after  careful  examination,  I 
think  are  established  by  the  evidence.  I  have  not  overlooked 
the  certificate  of  the  consul,  which  was  introduced  by  consent, 
in  lieu  of  his  testimony,  and  which,  in  many  respects,  makes 
a  very  different  representation.  A  part  of  the  certificate  is  mere 
hearsay,  and  inconsistent  with  the  testimony.  But  other  parts 
state  what  fell  under  the  consul's  own  observation,  particularly 
what  took  place  on  board  of  the  ship,  after  his  arrival  with  the  armed 
party.      I  have  carefully  considered  his  representation  of  that 
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scene,  and  given  it  all  the  weight  due  to  the  source  from  which 
it  is  derived.  But  it  is  so  utterly  inconsistent  with  the  whole  tes- 
timony in  the  cause,  not  only  from  the  numerous  witnesses  for  the 
libellants,  but  also  from  those  for  the  respondent,  that  I  cannot 
rely  upon  it  as  correct.  Indeed,  so  irresistible  is  the  counter-evi- 
dence, that  the  counsel  for  the  respondent  has  not  insisted  upon 
the  correctness  of  the  certificate.  After  the  tumult  had  ceased, 
and  all  the  libellants  had  been  fettered,  water  was  thrown  upon 
Batsford  and  Shivelbein,  then  lying  on  the  deck,  to  wash  off  the 
blood,  and  all,  excepting  the  latter,  were  immediately  confined 
below.  How  long  Shivelbein  remained  insensible,  is  left  doubt- 
ful; when  consciousness  was  restored  he  also  was  confined  below* 
Batsford  and  Lewis  were  put  between  decks,  with  their  hands  in 
irons,  over  a  chain  above  their  heads,  passing  from  stanchion  to 
Btanchion,  between  their  arms ;  their  feet  also  were  fettered ;  the 
chain  was  so  high,  that  Batsford  could  reach  the  deck  only  on 
tiptoe,  and  part  of  his  weight  was  supported  by  his  wrists ;  in 
about  half  an  hour,  however,  the  carpenter  put  a  box  under  bis 
feet,  so  that  he  could  stand  upon  them.  A  part  of  the  time.  Bats* 
ford  and  Lewis  were  confined  with  their  hands  in  irons,  around 
both  a  chain  and  stanchion.  Shivelbein  and  McDonald  were  put 
into  the  forward  cabin,  their  hands  and  feet  in  irons,  and  their 
arms  and  legs  around  stanchions.  Shorey  was  dealt  with  more 
severely ;  he  was  carried  to  the  store-room,  aft  of  the  after  cabin, 
and  there  confined  alone  to  a  large  square  .stanchion,  by  irons  on 
his  wrists  and  ankles,  the  stanchion  between  his  legs  and  arms,  and 
for  a  small  part  of  the  time,  an  iroQ  bolt  was  put  into  his  mouth. 
His  fetters  excoriated  his  wrists  and  ankles.  That  the  confinement 
of  all  these  men  was  for  punishment,  and  not  merely  for  security, 
is  shown  not  only  by  the  manner  in  which  they  were  confined,  but 
also  by  their  treatment,  as  to  food  and  drink.  It  was  Saturday 
afternoon  when  they  were  put  below ;  they  had  eaten  nothing  that 
day,  except  such  breakfast  as  they  got  in  the  prison,  and  yet  they 
were  allowed  nothing  to  eat  or  drink,  until  Sunday  evening,  when 
a  pint  of  water  and  one  biscuit  was  given  to  each ;  the  same  allow- 
ance was  given  them  again  on  Monday  evening.  On  Saturday 
evening,  after  the  seamen  had  been  confined,  the  master  went 
ashore,  on  account  of  the  wound  he  had  received  in  the  forehead, 
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and  did  not  return  until  Monday  evening ;  in  the  meantime,  a 
physician  was  sent  on  board,  to  examine  the  wounds  of  Shivel- 
bein  and  Batsford,  and  the  consul  also  came  on  board,  and  saw 
the  situation  of  all  the  men,'except  perhaps  Shorey.  On  Monday 
the  captain  sent  an  order  to  the  mate  to  treat  the  men  humanely ; 
and  on  the  evening  of  that  day  the  captain  came  on  board,  and 
the  prisoners  were  released,  except  Shorey,  who  was  taken  from 
the  store-room  to  the  forward  cabin,  and  there  placed  so  that  he 
could  lie  down,  with  one  leg  fastened  to  a  stanchion.  On  Wed- 
nesday morning  Shorey  was  released.  They  all  turned  to,  except 
Shorey,  who  for  several  days  was  unable  to  do  anything ;  and  for 
three  weeks  was  unable  to  stand  at  the  wheel ;  it  was  much  longer 
before  he  could  go  aloft.  The  wounds  on  the  heads  of  Shivelbein 
and  Batsford  were  not  healed,  for  the  greater  part  of  the  passage 
home.  The  irons  on  Shorey  had  not  only  taken  the  skin  from 
his  wrists  and  ankles,  but  produced  sores,  which  continued  the 
greater  part  of  the  passage ;  and  for  one  upon  the  ankle,  he  was 
under  the  care  of  a  physician,  for  a  month  after  his  arrival.  It 
is  insisted,  in  behalf  of  the  captain,  that  he  is  not  responsible  for 
any  of  the  punishment  inflicted  upon  the  men,  because  it  wa^  done 
by  the  order,  or  approbation,  of  the  consul.  Upon  the  authority 
of  the  case  of  Jordan  v.  Williams^  1  Curtis,  C.  C.  Rep.  69,  the 
captain  must  be  exonerated  from  liability  for  the  imprisonment  on 
shore,  by  the  order  and  warrant  of  the  consul.  But  I  cannot  ex- 
tend the  same  immunity  to  what  was  done  on  board  of  the  ship. 
There  the  captain  was  supreme,  and  must  be  responsible  in  dam- 
ages for  wrongs  done  to  his  m^n,  by  his  authority,  or  acquiescence. 
The  instructions  of  the  consul  might  avail  him  much,  in  a  criminal 
prosecution,  in  which  malice  is  an  essential  ingredient,  and  a  mis- 
take, without  evil  intent,  would  be  a  good  defence ;  but  in  a  civil 
suit,  the  question  is,  whether  a  wrong  has  been  done  to  the  libel- 
lants,  and  if  so,  they  are  entitled  to  indemnity.  I  am  sorry  to 
say,  that  the  refusal  of  the  captain  to  listen  to  the  seamen,  is  not 
extraordinary  ;  on  the  contrary,  from  the  numerous  cases  which 
have  come  before  me,  I  am  induced  to  believe,  that  it  is  the  course 
usually  adopted  by  ship-masters.  The  maxim,  that  the  mast-er 
must  support  his  officers,  is  carried  to  the  extent  of  supporting 
them,  whether  right  or  wrong ;  or  rather,  without  any  inquiry 
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whether  they  are  right  or  wrong ;  and  the  man  who  makes  a  com- 
plaint, is  frequently  not  only  refused  a  hearing,  but  is  marked  as 
a  troublesome  fellow ;  and  if  several  go  aft  together,  the  one  se- 
lected as  their  spokesman,  generally  the  most  intelligent,  is  marked 
as  a  ringleader,  and  afterwards  treated  with  severity.     The  con- 
sequence is,  that  the  seamen  do  not  complain  to  the  master.   When 
asked,  as  witnesses  in  court,  why  they  did  not  go  to  him  with  their 
grievances,  the  answer  generally  is,  "  It  would  have  done  no  good, 
and  I  should  only  have  got  myself  into  further  difficulty."     Mas- 
ters, also,  too  often  shirk  the  responsibility  that  belongs  to  them, 
respecting  the  discipline  of  the  crew,  and  throw  it  upon  the  mates, 
who  have  no  right  by  law  to  inflict  punishment.     When  diflficulties 
have  arisen,  and  the  mate  properly  invokes  the  authority  of  the 
master,  he  is  too  apt  to  say, — "  Can't  you  govern  the  crew  with- 
out troubling  me  ?" — and  the  oflScers  are  thus  required  to  exercise 
an  authority  which  the  law  cannot  sanction;  and  the  men  are 
turned  over  to  the  judgment  or  passions  of  the  mates,  however  ill 
regulated  they  may  be.     The  consequence  is,  that  diflSculties  grow 
up  between  the  oflScers  and  men,  from  want  of  supervision  by  the 
master  ;  and  violence  and  wrong  are  committed,  until  at  last  he 
is  astonished  by  some  outbreak,  or  demand,  by  the  crew.     Mas- 
ters seem  to  think  that  it  would  encourage  insubordination  to  listen 
to  the  men,  and  sometimes,  even  when  they  reprimand  the  mates 
in  private,  they  carefully  conceal  their  disapprobation  from  the 
injured  seamen.     This  is  a  great  mistake ;  a  ship's  company  is  a 
little  community  by  itself.     Its  head,  or  governor,  is  invested  with 
large  powers,  and  is  bound  to  extend  his  protection  to  all  its  mem- 
bers, and  they  ought  not  only  to  receive,  but,  as  far  as  practicable, 
to  be  convinced  that  they  will  receive,  equal  justice  at  his  hands, 
whatever  their  respective  stations  or  duties.     It  is  due  to  the  con- 
sul, also,  to  say,  that  the  examination  at  his  oflfice,  as  represented 
by  the  crew,  is  by  no  means  unprecedented.     When  a  controversy 
has  arisen  between  a  master  and  his  seamen,  the  parties  stand  upon 
unequal  grounds  ;  the  seamen  are  confined  to  the  ship,  the  master 
goes  on  shore  when  he  chooses,  has  the  ear  of  the  consul,  enters 
a  complaint  against  the  men,  makes  his  own  statement  of  the  case, 
and  the  men  are  then  brought  before  the  consul,  with  the  bias  of 
presumed  guilt  against  them ;  and  it  too  often  happens,  that  no 
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other  investigation  is  thought  necessary  than  merely  to  take  the 
statement  of  the  complainant.  And  it  thus  happens,  that  the  con- 
sul sometimes  permits  himself  to  be  made  use  of,  as  an  instrument 
of  oppression,  instead  of  extending  to  the  seamen  that  protection 
which  they  had  a  right  to  demand  from  his  official  character. 

I  am  of  opinion  that  the  libellants  are  severally  entitled  to  re- 
cover against  the  respondent,  for  all  the  injuries  suffered  by  his 
authority  or  acquiescence,  on  ship-board. 

Decree  in  favor  of  Shorey,  for  $370  ;  Shivelbein,  $200 ;  Bats- 
ford,  $200 ;  Lewis,  $50 ;  McDonald,  $40. 

Several  indictments  were  pending  against  the  captain  for  the 
same  transaction. 

(7.  Q-.  Thomas,  for  the  libellants. 

J.  H.  Prince,  for  the  respondent. 


April,  1858. 

Shoret  V.  Rennell,  and  Kimball,  Garnishee. 

It  is  the  right  and  dnty  of  a  garnishee  in  admiralty,  to  pnt  in  an  answer. 

The  libellant  has  not  the  right  to  contest  the  answer  of  the  garnishee. 

If  a  garnishee  in  admiralty  make  defanlt,  ezeention  does  not,  in  the  first  instance,  go 

against  him  personally,  or  his  property,  but  only  against  the  debts,  efiects  or  credits 

of  the  principid  in  his  hands. 
Upon  such  default,  the  libellant  may  have  compulsory  process  to  obtain  an  answer. 
If,  however,  he  does  not  need  a  disclosure,  but  can  satisfy  the  court  by  affidavits,  Chat 

the  garnishee  has  debts,  effects,  or  credits  in  his  hands,  the  libellant  may  have  execu- 
tion against  them,  without  an  answer  having  been  put  in. 
After  execution  against  debts,  effects  or  credits,  in  the  hands  of  the  garnishee,  and  a 

reftisal  by  him  to  pay,  he  has  not  the  right  to  discharge  himself  by  putting  in  aa 

answer. 
SembU.    That  after  such  refusal,  the  garnishee  should  be  summoned  in,  that  he  may 

show  other  cause  of  discharge,  if  any  there  be. 
After  default  by  the  garnishee,  the  court  may,  in  its  discretion,  allow  him  to  put  in  an 

answer  upon  terms. 

Sprague,  J. — In  this  case  the  garnishee  entered  an  appearance, 
but  gave  no  stipulation,  and  put  in  no  answer.  After  judgment 
against  the  principal,  he  was  called  and  defaulted.  The  proctor 
for  the  libellant  then  filed  an  affidavit,  that  the  garnishee  had 
admitted,  both  before  and  after  the  suit  was  brought,  that  he  owed 


MASSACHUSETTS,  1858.  419 

6horej  v.  Rennell,  and  Kimball,  Oamishee. 

the  principal  a  certain  amount,  and  moved  for  execution  for  that 
sum  against  the  person  and  property  of  the  garnishee.  The  court, 
supposing  that  there  was  no  controversy,  granted  the  motion  with- 
out examination,  and  execution  was  issued  accordingly.  Subse- 
quently the  garnishee  came  into  court,  and  upon  his  motion,  the 
execution  was  superseded,  and  a  stay  ordered,  until  the  parties 
could  be  heard.  The  libellant  now  moves  the  court  that  he  may 
have  an  execution  against  the  garnishee  personally,  and  against 
his  property  generally,  to  the  amount  of  the  credits  in  his  hands, 
as  shown  by  the  affidavit.  On  the  other  hand,  the  garnishee  oflfers 
his  affidavit  that  he  h&s  no  goods,  eflfects  or  credits  of  the  principal 
in  his  hands,  and  prays  to  be  allowed  to  make  disclosure  under 
oath,  and  to  answer  all  interrogatories  that  may  be  propounded, 
and  that  thereupon  he  may  be  discharged.  Some  of  the  ques^ 
tions  of  practice  that  arise  upon  these  motions  seem  not  to  have 
been  settled.  The  process  of  foreign  attachment  in  the  admiralty 
is  governed  by  its  own  rules  and  principles.  It  is  not 'borrowed 
either  from  the  custom  of  London,  or  the  local  legislation  of  the 
States,  and  little  aid  can  be  derived  from  the  practice  under  those 
systems.  So  far,  indeed,  as  we  are  called  upon  to  extend  or 
mould  the  practice  of  the  admiralty,  to  adapt  it  to  new  cases,  it 
may  be  wise  to  look  into  other  systems,  to  see  what  experience  has 
sanctioned,  as  just  and  useful  in  analogous  cases.  But  for  our 
guidance  in  admiralty  practice,  we  must  look  primarily  to  the  rules 
established  by  the  Supreme  Court,  by  authority  of  Congress,  as 
positive  legislation.  And  where  they  do  not  apply,  or  are  of 
doubtful  construction,  we  resort  for  aid  to  the  usual  course  of  pro- 
cedure and  general  principles.  No.  2,  of  the  rules  by  the  Supreme 
Court,  provides  for  the  issuing  of  the  proisess  by  foreign  attach- 
ment.  No.  87  is  the  only  one  which  relates  to  the  subsequent 
proceedings ;  it  is  in  these  words,  "  In  cases  of  foreign  attach- 
ments, the  garnishee  shall  be  required  to  answer  on  oath  or  solemn 
affirmation,  as  to  the  debts,  credits  or  eflfects  of  the  defendant  in 
his  hands,  and  to  such  interrogatories  touching  the  same  as  may 
be. propounded  by  the  libellant ;  and  if  he  shall  refuse  or  neglect 
so  to  do,  the  court  may  award  compulsory  process  in  personam 
against  him.  If  he  admit  any  debts,  credits  or  eflfects,  the  same 
shall  be  held  in  his  hands  liable  to  answer  the  exigency  of  the  suit." 
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Under  this  rule  several  questions  arise.  It  is  contended  by  the 
counsel  for  the  libellant,  that  the  compulsory  process  in  personam, 
which  is  to  issue  upon  neglect  to  answer,  is  to  be  a  process  against 
the  trustee,  to  compel  him  to  pay  to  the  creditor  his  debts,  to  the 
extent  of  the  credits  alleged  by  the  libel  to  be  in  the  hands  of  the 
trustee ;  but  that  is  not  correct.  The  rule  first  prescribes  a  duty, 
viz.,  to  answer,  and  then  says,  if  he  shall  neglect  that  duty,  com- 
pulsory process  may  issue  against  him ;  that  is,  process  to  compel 
him  to  perform  the  duty  previously  prescribed,  and  the  neglect  of 
which  has  occasioned  the  compulsion.  But  in  the  present  case; 
the  libellant  does  not  move  for  such  process,  but  insists  that  the 
garnishee  having  made  default,  it  only  remains  for  the  court  to 
coerce  him  to  pay  or  deliver  the  debts,  effects  or  credits  in  his 
hands.  The  prayer  of  the  libel  is,  that  execution  may  issue  against 
the  goods,  effects  or  credits  in  the  hands  of  the  garnishee,  and  this 
is  all  the  libellant  can  have,  in  the  first  instance :  his  motion, 
therefore,  must  be  denied. 

The  motion  of  the  garnishee  involves  several  questions.  1st. 
Can  the  libellant  have  execution  against  the  property  in  the  hands 
of  the  garnishee,  without  an  answer  ?  2d.  If  such  execution  issue, 
and  the  garnishee  shall  refuse  to  pay  or  deliver  the  property,  must 
he  be  summoned  to  show  cause  why  execution  should  not  issue 
against  him  and  his  property ;  and  if  so  summoned,  will  he  then 
have  the  right  to  answer  that  he  had  not,  when  originally  sum- 
moned, any  debts,  effects,  or  credits  of  the  principal,  and  thus 
discharge  himself  from  liability  ? 

These  questions  it  is  necessary  now  to  consider,  for  if  the  libel- 
lant cannot  proceed  further  against  the  garnishee,  without  an 
answer,  or  if  further  proceedings  against  him  will  end  only  in 
his  making  the  answer  which  he  now  asks  permission  to  put  in, 
his  motion  should  be  granted  as  of  right,  and  without  condition. 

The  37th  rule  contemplates  only  a  case  of  an  answer,  and  gives 
the  power  of  compelling  it.  But  I  think  that  if  the  garnishee 
chooses  to  waive  his  right,  and  prefers  submitting  to  a  default  and 
the  consequences  thereof,  to  the  expense  and  trouble  of  appearing 
in  court,  it  is  not  imperative  upon  the  libellant  to  coerce  an  an- 
swer before  he  can  proceed  further.  It  may  be  asked,  why  does 
the  rule  give  the  right  to  compel  an  answer  upon  neglect,  if  a  de- 
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fanlt  thereon  give  to  the  libellant  the  right  to  proceed  to  execu- 
tion? 

The  objection  suggested  by  this  question  would  be  conclusive, 
if  the  neglect  to  answer  and  a  default  thereon  would,  in  all  cases, 
give  to  the  libellant  the  benefit  of  a  disclosure.  But  in  cases  of 
default,  the  court  requires  some  evidence  to  sustain  the  claim; 
and  as  the  question  whether  the  garnishee  has  debts,  effects,  or 
credits  of  the  principal  in  his  hands,  may  depend  upon  transac- 
tions to  which  the  libellant  is  no  party,  and  may  be  known  only 
to  the  trustee  and  his  principal,  a  disclosure  may  be  indispensable 
to  give  the  libellant  any  evidence  of  the  fact.  But  if  the  libellant,  . 
without  disclosure,  can,  upon  default,  show  to  the  satisfaction  of 
the  court,  that  the  garnishee  holds  debts,  effects,  or  credits,  I  see 
no  reason  why  he  should  not  have  execution  against  them. 

As  to  the  other  question,  whether,  after  such  execution  and  a 
refusal  by  the  garnishee  to  pay,  he  has  the  right  upon  summons, 
or  otherwise,  to  make  answer  that  he  had  not,  when  originally 
summoned,  any  debts,  effects,  or  credits,  and  thereby  discharge 
himself,  I  am  of  opinion  that  he  has  no  such  right.  He  had  due 
notice  of  the  libel  alleging  that  he  had  funds  in  his  hands,  and 
was  summoned  to  show  cause  why  execution  should  not  issue 
against  those  funds ;  he  voluntarily  neglected  to  appear,  and  sub- 
sequent proceedings  were  had  by  the  court  and  the  party,  founded 
upon  such  neglect.  Such  default  should  subject  the  garnishee  to 
some  liability.  To  allow  him,  as  a  matter  of  right,  to  answer  to 
the  same  matter  which  he  was  originally  required  to  answer, 
would  be  a  departure  from  the  principles  and  the  practice  of  ju- 
dicial tribunals  in  other  cases.  Whether  the  garnishee  should 
be  summoned  in,  and  allowed  to  show  other  cause  why  execution 
should  not  issue  against  him,  as,  for  example,  the  discharge  of  the 
judgment  against  the  principal  by  other  means,  or  the  destruction 
of  the  property  in  the  hands  of  the  garnishee,  without  his  fault, 
before  the  execution  was  presented  to  him,  need  not  now  be  de- 
cided. Such  a  course,  however,  seems  to  be  eminently  proper. 
The  motion  of  the  garnishee  not  being  sustainable  as  matter  of 
right,  next  appeals  to  the  discretion  of  the  court,  in  the  exercise 
of  which,  the  motion  may  be  allowed  in  whole  or  in  part,  upon 
such  terms  and  conditions  as  the  judge  sees  fit  to  impose.     The 
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present  case  is  attended  with  peculiar  circumstances.  Affidavits 
have  been  filed,  stating  that  the  garnishee,  knowing  that  the  suit 
was  impending,  admitted  that  he  had  funds  in  his  hands  to  a  cer- 
tain amount,  which  might  be  held  by  attachment,  and  that  the  suit 
was  thereupon  proceeded  with,  and  other  means  pf  security  omitted. 
Counter  affidavits  have  been  filed,  denying  such  admissions,  and 
stating  that  the  proctor  for  the  libellant  had  agreed  that  the  gar- 
nishee need  not  make  answer  in  court,  but  that  if  judgment  should 
be  rendered  against  the  principal,  the  answer  might  be  sent  to  the 
proctor ;  and  that  the  default  was  obtained  without  due  notice. 
Under  these  circumstances,  I  shall  take  off  the  default,  and  allow 
the  garnishee  to  answer  as  to  the  debts,  effects,  or  credits  of  the 
principal  in  his  hands,  and  such  interrogatories  touching  the  same 
as  may  be  propounded  by  the  libellant,  upon  condition  that  his 
answer  may  be  contested  by  the  libellant,  and  that  the  garnishee 
shall  enter  into  stipulation  with  surety,  to  pay  whatever  sum  shall 
be  decreed  against  him. 

I  make  it  a  condition,  that  the  answer  may  be  contested  by  the 
libellant,  because  I  apprehend  that  he  would  not  otherwise  have 
that  right.  It  is  true  that  Mr.  Benedict,  in  his  Admiralty  Prac- 
tice, sec.  469,  says,  that  "  if  the  garnishee  deny  having  debts, 
credits,  or  effects  in  his  hands,  the  libellant  may  reply  to  his  an- 
swer, and  the  question  will  be  tried  by  the  court,  like  any  other 
issue."  The  only  authority  cited  is  Hall,  Ad.  70  to  78,  which 
does  not  sustain  the  position.  The  rule  indicates  no  such  right, 
and  the  general  admiralty  law  makes  the  sworn  answer  conclu- 
sive. Gierke's  Praxis,  tit.  34.  The  libellant,  by  the  former 
practice,  might,  before  answer  under  oath,  take  upon  himself  the 
burden  of  proving  assets  to-be  in  the  hands  of  the  garnishee,  and 
that  issue  was  tried  without  any  answer.    Gierke's  Praxis,  tit.  34. 

But  of  this  option  the  libellant  is  deprived  by  the  37th  rule, 
which  makes  it  the  absolute  right  and  imperative  duty  of  the  gar- 
nishee to  answer. 

Motion  of  the  garnishee  granted,  upon  the  condition  above 
specified. 

(7.  ff .  Thamaty  for  the  libellant.  . 

Henry  A.  Johiuoriy  for  the  garnishee. 

Smith  V.  JliUn,  Abbott,  B.  373. 
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May,  1858. 

BoYB  V.  Urquhart  et  als. 

In  »  suit  \n  personam,  the  defendants  not  being  within  the  district,  bnt  their  property 
being  attached,  and  no  appearance  entered,  the  decree  will  not  be  against  the  defen- 
dants personally,  but  only  against  the  property  attached.  If  that  property  consist  of 
specific  articles,  the  court  will  order  a  sale.  Snch  sale  will  be  only  of  the  right  of  the 
debtor. 

If  the  property  attached  be  money  in  the  registry,  the  decree  will  be  satisfied  therefrom. 

Spraoue,  J. — This  is  a  libel  in  personam^  against  the  owners 
of  the  ship  Jane  E.  Williams,  for  necessary  supplies.  Alternative 
process  issued  upon  the  libel,  as  provided  in  the  second  admiralty 
rule  of  the  Supreme  Court,  by  which  the  vessel  was  attached.  At 
the  time  of  the  attachment,  she  was  in  tl^  custody  of  the  marshal, 
by  process  in  rem  from  this  court,  to  enforce  a  lien,  in  a  suit  for 
collision.  In  that  suit,  a  decree  having  been  rendered  in  favor  of 
the  libellant,  the  vessel  was  sold  by  order  of  court,  the  proceeds 
brought  into  the  registry,  and  the  decree  satisfied  therefrom.  The 
residue  of  the  proceeds,  amounting  to  the  sum  of  $2205.37,  still 
remained  in  the  registry.  The  defendants  were  severally  part 
owners  of  the  vessel ;  but  process  has  not  been  served  upon  them, 
they  not  being  found  in  this  district. 

It  appears  that  there  is  due  to  the  libellant  the  sum  of  $469.48, 
upon  the  claim  set  forth  in  the  libel,  and  his  proctor  now  moves 
that  a  decree  be  rendered  against  all  the  defendants,  upon  default, 
for  that  sum,  with  costs,  in  the  same  manner  as  if  they  had  been 
served  with  notice,  or  entered  an  appearance,  and  that  execution 
thereon  be  issued  against  them  personally,  as  well  as  against  their 
property.  Benedict's  Admiralty  Practice,  sec.  460,  is  cited  as  an 
authority  to  sustain  this  motion. 

The  defendants  have  never  been  served  with  process,  nor  entered 
an  appearance,  and  are,  therefore,  not  within  the  jurisdiction  of 
the  court ;  and  if  the  decree  asked  for  should  now  be  rendered,  it 
would  not  bind  them  personally. 

A  judicial  tribunal  ought  not  to  render  a  judgment  which  is  not 
binding  to  its  full  extent.     The  property  attached  is  within  the 
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jurisdiction  of  the  court,  and  may  be  appropriated  to  the  payment 
of  the  maritime  debt  set  forth  in  the  libel.  If  the  property  at- 
tached were  still  specifically  in  the  hands  of  the  marshal,  I  shonld 
order  a  sale, — that  course  being  more  consonant  to  sound  princi- 
pies,  and  modern  practice,  than  the  ancient  crude  procedure  of 
delivering  the  property  itself  to  the  creditor.  Such  sale,  however, 
I  apprehend,  would  not  have  the  attributes  of  an  admiralty  sale 
upon  a  process  in  rem,  as  notice  to  all  the  world  is  not  given  in  a 
suit  in  persanamj  even  where  property  is  attached. 

A  sale,  therefore,  in  such  case,  although  by  order  of  court,  will 
convey  only  the  right  of  the  defendants,  and  cannot  divest  liens 
or  other  rights,  which  persons  holding  them  have  had  no  oppor- 
tunity to  protect.  The  purchaser  would  take  cum  anere.  In  this 
case,  I  shall  order  the  amount  which  appears  to  be  due  to  the 
libellant,  together  with  the  costs  of  the  suit,  to  be  paid  out  of  the 
money  in  the  registry.  •  Hall's  Practice,  78,  75,  76 ;  Manro  v. 
Almeida,  10  Wheaton,  473  ;  Clarke  v.  New  Jersey  Co.,  1  Story, 
536. 

Decree  accordingly, 

Seth  J.  Thomas,  for  the  libellant. 


June,  1858. 

Swain  v.  Howland. 

Bj  the  general  maritime  law,  desertion  by  a  seaman  is  not  necessarily  a  forfeiture  of  aU 
antecedent  wages,  and  all  goods  on  board,  bat  the  court  has  the  power  to  mitigate  the 
forfeiture  according  to  circumstances. 

Sprague,  J. — This  is  a  libel  by  a  father  for  the  share,  or  lay, 
of  his  minor  son  in  a  whaling  voyage.  The  son  shipped  at  a  lay 
of  J  70,  in  1850,  being  nearly  17  years  of  age,  and  the  vessel 
sailed  from  New  Bedford  in  June  of  that  year.  The  father  after- 
wards expressed  his  approbation  of  what  had  been  done.  The 
son  continued  on  board,  and  in  the  performance  of  his  duty,  until 
September,  1853,  when  he  deserted,  at  a  port  on  the  coast  of  the 
Pacific.     The  ship  had  then  ceased  cruising  for  whales,  and  she 
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returned  from  that  port  directly  home,  where  she  arrived  in  Janu- 
ary following,  with  a  large  quantity  of  oil.  The  only  defence  to 
this  suit  is  the  desertion  of  the  minor.  No  statute  desertion  is 
proved,  or  even  alleged,  but  it  is  insisted  that,  by  the  general 
maritime  law,  all  the  earnings  of  the  son  are  absolutely  forfeited. 
There  is  no  question  that  the  libellant  was  entitled  to  the  services 
of  this  minor  son,  and  might  recover  either  their  value  to  him,  or 
the  stipulated  compensation,  if  the  voyage  had  been  fully  per- 
formed. The  objection  to  the  claim  rests  wholly  upon  the  deser- 
tion. Some  stress  was  laid  in  the  argument  upon  the  suit's  not  being 
by  the  seaman  himself,  and  also  upon  the  fact  that  the  deserter  was  a 
minor ;  but  I  do  not  choose  to  rest  my  decision  upon  those  circum- 
stances, because  I  am  of  opinion  that,  if  this  lad  had  been  of  full 
age  when  he  shipped,  and  were  now  the  libellant,  it  would  not  be 
imperative  upon  the  court  to  deprive  him  of  all  compensation.  A 
desertion,  under  the  general  maritime  law,  is  not  an  absolute  for- 
feiture of  all  antecedent  wages  and  goods  on  board,  but  the  court 
has  the  power  to  mitigate  it,  according  to  the  circumstances  of 
the  case ;  and  I  rejoice,  for  the  sake  of  justice  and  humanity,  that 
such  a  power  exists.  I  am  aware  that  much  is  said  in  the  books 
to  countenance  a  different  doctrine,  founded  upon  the  early  mari- 
time codes  and  usages.  Lord  Mansfield  said,  in  the  King's  Bench, 
"  We  do  not  sit  here  to  take  our  rules  of  evidence  from  Siderfin 
or  Keble  ;*'  and  I  think  maritime  courts,  at  the  present  day,  may 
well  decline  being  absolutely  controlled  by  the  practice  or  opinions 
of  a  remote  and  rude  age,  when  voyages  were  short  and  naviga- 
tion was  in  its  infancy,  and  which  cannot  be  applied  to  the  navi- 
gation and  business  of  the  present  day,  without  gross  injustice. 
Suppose  that,  in  the  middle  ages,  the  state  of  commerce,  the  rela- 
tion of  the  seamen  to  the  voyage,  and  the  danger  from  enemies  and 
pirates  were  such  that  it  was  deemed  proper,  in  the  imperfect  light 
of  the  dawn  of  commercial  jurisprudence,  to  inflict,  as  a  peremptory 
mulct  upon  seamen,  the  loss  of  all  wages  then  due,  and  all  their 
goods  on  board  of  the  vessel,  does  it  follow  that  we  are  to  apply 
the  same  doctrine  to  the  whale  fishery  as  it  now  exists,  a  business 
which  did  not  then  enter  into  the  imagination  of  man,  and  in 
which  the  voyages  are  extended  often  to  four,  and  sometimes  to 
five  years  and  upwards  ?  The  case  now  before  the  court  is  a  suffi- 
28 
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cient  illustration  of  the  wrong  that  may  be  worked  by  the  doctrine 
of  absolute  forfeiture.  This  young  man  served  faithfully  for  three 
years  and  four  months,  in  a  laborious  and  dangerous  occupation. 
The  circumstances  under  which  he  left  that  service  do  not  appear, 
nor  that  the  master  made  any  endeavor  to  procure  his  return.  It 
is  not  proved,  or  even  alleged,  that  his  desertion  caused  any  loss 
or  damage  to  the  owners ;  on  the  contrary,  it  is  not  unreasonable 
to  presume  that  it  was  a  benefit.  A  greater  number  of  men  is  re- 
quired in  taking  oil  than  for  navigating  the  ship,  and  as,  after  he 
left,  she  was  only  to  make  her  homeward  passage,  the  rest  of  the 
crew  was  probably  more  than  sufficient  for  sailing  her,  and  the 
owners  were  saved  the  expense  of  his  board.  Yet,  if  the  forfeiture 
be  absolute,  he  is  cut  ofi"  from  any  share  in  the  proceeds  of  the 
voyage,  that  is,  deprived  of  all  the  earnings  that  are  due  to  him 
for  more  than  three  years'  hard  and  hazardous  service.  There 
may  be  cases  in  which  there  has  been  a  course  of  ill  treatment,  on 
the  part  of  the  officers  or  some  of  the  crew,  or  infirmity  of  body 
or  of  mind,  or  apprehension,  or  error,  which  falls  short  of  a  com- 
plete justification  of  desertion,  and  yet  comes  near  to  it,  and  pre- 
sents strong  grounds  for  its  extenuation,  especially  where  little  or 
no  damage  has  accrued  to  the  owners.  Now  to  apply  an  iron  rule 
of  forfeiture  of  all  antecedent  earnings,  and  all  goods  on  board, 
without  regard  to  their  amount,  or  to  the  degree  of  delinquency 
in  the  deserter,  or  of  injury  to  the  owners,  is  at  war  with  the 
whole  spirit  of  our  jurisprudence.  Scarcely  another  instance  of 
forfeiture  or  penalty  can  be  named,  in  which  there  is  not  some- 
where lodged  a  power  of  dispensation  or  mitigation.  In  covenants 
with  a  forfeiture  for  non-performance,  the  forfeiture  is  enforced 
only  to  the  extent  of  the  damage.  Penal  bonds  are  chancered  by 
the  court ;  forfeitures  under  the  revenue  laws  may  be  remitted  by 
the  secretary  of  the  treasury,  under  certain  restrictions ;  and  even 
the  penalties  and  punishment  of  crimes  of  every  grade  may  be  re- 
mitted by  the  pardoning  power  of  the  executive.  Why  should 
the  law  of  forfeiture  be  blindly  inexorable  against  seamen  alone, 
and  that,  too,  for  an  ofience  often  venial,  committed  from  thought- 
lessness, or  rashness,  in  a  moment  of  irritation  or  temptation. 
Its  injustice  is  palpable.  It  is  at  least  of  doubtful  policy.  Deser- 
tion is  often  the  effect  of  a  sudden  impulse  from  real  or  supposed 
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wrong,  or  the  temptations  or  allurements  of  the  shore,  after  being 
long  subjected  to  confinement,  privations  and  hardship  at  sea. 
The  hope  of  obtaining  compensation  for  past  seryices  would  be  an 
inducement  to  return  to  this  country.  Ought  it  to  be  wholly  cut 
off  by  an  absolute  forfeiture? 

Seamen,  in  general,  have  little  confidence  in  the  justice  of  those 
whom  circumstances  have  placed  above  them,  and  there  is  too 
much  ground  for  this  feeling.  If  a  seaman  is  wronged  by  a  sub- 
ordinate officer,  and  makes  complaint  to  the  master,  it  too  often 
happens  that  he  not  only  can  obtain  no  hearing  or  redress,  but 
brings  upon  himself  further  and  greater  ill  treatment;  and  an 
appeal  to  an  American  consul  against  a  master  is  oftentimes  no 
naore  successful,  pre-occupied,  as  that  officer  is  likely  to  be,  by  the 
representations  and  influence  of  the  master.  Upon  his  return 
home,  he  finds  those  whom  he  has  served,  the  owners  of  the  ship, 
generally  take  part,  at  once,  with  the  officer,  in  every  controversy 
with  the  seamen,  and  not  unfrequently  exerting  themselves  to  in- 
tercept that  justice  which  the  law  would  give  him.  And  if  to  all 
this  be  added  peculiar  severity,  even  by  the  law  of  his  country,  in 
subjecting  him  alone  to  a  forfeiture  which  cannot  be  remitted,  or 
even  mitigated,  he  may  well  be  excused  for  feeling  little  confi- 
dence in  the  justice  of  superior  powers.  This  feeling  enters  into 
his  character,  adds  to  his  recklessness,  weakens  the  ties  that  bind 
him  to  his  country,  and  tends  to  make  him  a  vagrant  citizen  of 
the  world.  The  doctrine  that  the  court  is  not,  by  the  maritime 
law,  bound  to  decree  a  forfeiture  of  all  antecedent  earnings,  is 
not  new  in  this  court.  I  have  held  it  in  several  former  cases,  two 
of  which  have  been  reported,  {Lovrein  v.  Thompson^  ante,  p.  855, 
and  Crladding  v.  Constant,  ante,  p.  73.)  I  am  glad  to  find  it 
sustained  by  the  authority  of  Judge  Ware,  in  Gifford  v.  Kol- 
lochj  19  Law  Reporter,  21. 

Judge  Story,  in  Coffin  v.  Jenkins,  3  Story,  109,  at  first  lays 
down  the  doctrine  that  desertion  is,  by  the  maritime  law,  an  abso- 
lute forfeiture,  but  he  afterwards,  on  page  119,  qualifies  this  by 
saying  that,  in  case  of  severity  by  the  officers  and  ill  treatment  of 
the  seamen,  or  of  an  offer  to  return  to  duty,  the  forfeiture  may  be 
mitigated.  It  is  true,  that  he  seems  to  confine  this  amelioration 
of  the  doctrine  to  the  cases  specified,  or  others  similar  thereto. 
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but  it  is  apparent  that  the  same  principle  which  makes  the  rule  to 
recede  before  those  circumstances,  must  make  it  yield  to  others 
equally  cogent ;  that  is,  it  establishes  a  power  of  mitigation,  to  be 
exercised  by  the  court  according  to  its  judicial  discretion.  It  is 
to  be  observed  that  he  uses  the  word  mitigated^  showing  that  he 
had  reference  not  to  cases  of  justification,  which  excludes  all  for- 
feiture, but  of  extenuation  which  may  render  it  partial,  instead  of 
total. 

I  have  no  occasion  to  consider  any  statute  desertion,  either 
under  the  Act  of  1790  or  the  recent  Act  of  1856,  chap.  127,  sec. 
25,  which  has  been  passed  since  this  voyage  was  completed. 

The  cause  must  be  sent  to  an  assessor,  to  ascertain  and  report 
what  were  the  proceeds  of  the  voyage,  and  the  advances  to  the 
libellant,  or  for  his  benefit,  and  the  court  will  then  determine  the 
amount  for  which  a  decree  shall  be  rendered.  The  Mentor^  4 
Mason,  84. 

A,  Machie  ^  A.  S.  Oushmany  for  the  libellant. 

i.  F.  Brigham  ^  J.  C.  Stone^  for  the  respondent. 


See  The  Martha^  Bl.  k  Howl.  156,  that  desertion,  by  the  maritime  law,  is  "to 
be  punished  bj  a  simple  mulct  or  abstraction  of  wages,  at  the  discretion  of  the 
court."  See  also,  Coffin  v.  Shaw,  19  Law  Rep.  146.  That  the  statute  does  not 
supersede  the  general  doctrine  of  the  maritime  law,  or  repeal  it,  see  Clautman 
v.  TunisoUf  1  Sumn.  373;  Coffin  v.  Jenkins,  3  Story,  108;  Burton  t.  Salter, 
21  Law  Rep.  148  ;  The  Bovena,  Ware,  309 ;  The  Brig  Cadmus,  2  Paine,  C.  C. 
229 ;  The  Ship  Union,  Id.  277 ;  The  Brig  Osceola,  01c.  450. 


July,  1858. 

The  Schooner  Triumph  and  Cargo. 

ARTIS,   CLAIMANT. 

A  seaman  may  be  a  salvor  of  his  own  vessel,  after  his  contract  of  serrioo  shall  hare 
been  dissolved.  He  may  be  absolved  from  his  allegiance  to  the  ship,  hj  being  de- 
serted by  the  master  and  the  rest  of  the  ship's  company. 

The  case  of  The  Blaireau. 

Amount  of  salvage  compensation. 

Spragub,  J. — This  is  a  libel  for  salvage  by  Enowlton,  one  of 
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the  crew.  The  facts  proved  are  as  follows :  The  libellant  shipped, 
as  cook,  on  board  of  this  vessel,  for  a  voyage  from  Philadelphia 
to  Boston  and  back.  On  the  24th  of  June  last  she  sailed  for  Bos- 
ton, laden  with  coal.  On  the  80th,  being  off  Cape  Cod,  at  about 
eleven  o'clock  at  night,  she  came  in  collision  with  another  vessel, 
called  the  Elisha  T.  Smith,  which  struck  her  starboard  quarter, 
broke  off  some  of  her  stanchions,  injured  the  main  boom  and  the 
house  on  deck,  and  tore  the  mainsail  so  as  to  render  it  useless. 
The  wind  was  northeast,  and  so  strong  that  the  topsails  and  flying 
jib  had  been  taken  in,  and  she  was  under  her  mainsail,  foresail 
and  jib  only.  Highland  light  was  in  sight ;  at  what  distance,  is 
variously  stated  from  six  to  fifteen  miles.  The  crew  consisted  of 
the  master,  one  mate,  three  foremast  hands,  and  the  libellant. 
At  the  time  of  the  collision,  the  libellant  was  in  his  berth,  asleep ; 
one  other  seaman  also  was  below.  The  master,  mate,  and  two  sea- 
men were  on  deck,  all  of  whom  immediately  deserted  the  schooner, 
and  got  on  board  the  colliding  vessel.  The  seaman  who  was  below 
also  got  on  board  of  her,  by  jumping  overboard  and  swimming  to 
her.  The  libellant,  being  roused  by  the  crash,  ran  on  deck,  found 
no  one  there  excepting  one  seaman,  whom  he  soon  afterwards  saw 
getting  up  the  side  of  the  other  vessel.  Finding  himself  alone, 
he  hailed  the  other  vessel,  and  begged  that  he  might  not  be  de- 
serted. The  master  of  the  Triumph  says  that,  before  he  left  his 
vessel,  he  called  the  libellant,  and  after  getting  on  board  of  the 
Elisha  T.  Smith,  he  besought  her  master  not  to  leave  the  libellant, 
but  he  refused  to  comply,  lest  by  delay  he  should  vacate  his  in- 
surance, and  proceeded  on  his  voyage.  The  libellant  states  that, 
after  being  thus  deserted,  he  first  rigged  the  pump,  and  worked 
it  for  some  time ;  he  then  secured  the  main  boom,  the  rope  which 
held  it  to  the  mast  having  been  broken,  and  the  block  for  the  main 
sheet  being  out  of  the  strop.  He  next  pumped  for  awhile,  and 
then  searched  for  a  leak,  and  believing  that  the  water  came  in 
between  the  skin  of  the  vessel  and  the  timbers  below,  took  cotton 
wool  from  some  of  the  bedding,  and  with  a  case-knife,  calked,  as 
well  as  he  could,  around  and  near  the  stanchions  that  had  been 
broken.  He  also  stuffed  a  mattress  and  pillows  into  a  hole  in  the 
house,  through  which,  it  was  apprehended,  water  might  be  dashed 
by  the  waves  into  the  cabin.     About  this  time  another  vessel  came 
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near,  which  he  hailed,  stating  his  condition  and  begging  for  as- 
sistance, which  she  refused,  and  kept  on  her  conrse.  Up  to  this 
time  the  starboard,  that  is  the  wounded  side  of  the  Tessel,  was  to 
leeward  and  the  water  came  on  to  her  deck.  The  libellant  then 
took  the  helm  and  wore  round,  so  as  to  bring  the  starboard  side 
to  windward,  and  more  out  of  water.  The  mainsail  having  bees 
destroyed,  the  only  sails  set  were  the  foresail  and  jib.  He  put  a 
signal  of  distress  into  the  main  rigging,  and  steered  toward  High- 
land light,  and  by  daybreak  was  not  far  from  the  land.  The  wind 
and  sea  had  abated*  He  ran  along  parallel  to  the  shore  for  some 
time,  when  another  vessel  came  within  speaking  distance ;  from 
her,  also,  he  begged  for  aid.  She  declined  rendering  any,  but 
told  him  that,  if  he  ran  down  oflF  Harwich,  boats  would  come  to 
his  relief.  He  did  so,  and  at  about  half-past  eight  o'clock  in  the 
morning,  a  boat  from  that  place,  with  seven  men,  came  to  his  as- 
sistance. They  anchored  the  vessel  off  Harwich,  got  a  new  main- 
sail, nailed  boards  over  the  stanchions  that  had  been  broken  08^ 
and  over  the  hole  in  the  house,  and  then  got  under  way  for  Pro- 
vincetown,  which  they  reached  the  next  morning. 

It  is  contended  by  the  claimant,  first,  that  the  libellant  rendered 
no  service ;  and,  second,  that  if  he  did,  being  one  of  the  crew,  he 
was  bound  by  his  contract  to  use  his  utmost  exertions  for  the  pre- 
servation of  the  vessel,  and  could  not,  therefore,  be  a  salvor.  I 
do  not  think  that  the  statement  of  the  libellant  is  to  be  wholly 
disregarded ;  and  although  the  vessel  leaked  very  little,  if  any, 
yet  I  am  satisfied  that  his  exertions  contributed  to  her  safety. 

As  to  the  second  objection,  the  claim  of  the  seaman,  Toole,  in 
the  case  of  The  Blaireau,  2  Granch,  240,  is,  in  all  circumstances 
which  affect  the  right  to  assume  the  character  of  salvor,  like  the 
present.  It  is  true  that  Toole  alleged  that  his  remaining  on  board 
of  The  Blaireau  was,  in  some  degree,  voluntary.  But  the  opinion 
of  the  court  states  that  he  was  deserted,  and  the  decree  is  placed 
on  that  ground.  Some  differences  between  the  two  cases  have 
been  suggested,  but  they  are  too  minute  to  be  worthy  of  remark. 
It  is  contended,  however,  that  the  case  of  The  Blaireau  is  anti- 
quated; that  it  was  decided  when  the  law  was  not  well  understood, 
and  that  it  is  now  settled  that  a  seaman  cannot  be  a  salvor  of 
his  own  vessel.     If  this  were  so,  I  should  regret  it,  for  instead  of 


MASSACHUSETTS,  1858.  481 

The  Schooner  Triumph  and  Cargo. 

being  an  advance  in  sound  jurisprudence,  it  would  be  the  reverse. 
But  it  is  not  so.  The  case  of  The  Blaireau  is  not  shaken,  but 
strengthened  and  confirmed  by  subsequent  opinions.  Chancellor 
Kent  sustains  it  by  the  authority  of  his  name,  laying  down  the 
same  doctrine  in  the  third  volume  of  his  commentaries,  page  197. 
In  Hobart  et  al  v.  Drogan  et  alj  10  Peters,  122,  Judge  Story,  in 
delivering  the  opinion  of  the  court,  after  stating  that  cases  might 
exist  in  which  seamen  might  be  salvors,  says  '^  such  was  the  case 
of  the  seaman  left  on  board,  in  the  case  of  The  Blaireau^  2  Oranch, 
268."  And  as  late  as  the  year  1853,  Dr.  Lushington,  in  the  case 
of  The  Florence,  in  Vol.  20,  Law  and  Equity  Reports,  page  607, 
cites  the  case  of  the  The  Blaireau  with  approbation,  and  judicially 
adopts  its  doctrines.  The  case  of  The  John  Perkins,  decided  by 
Mr.  Justice  Curtis,  in  this  circuit,  (21  Law  Rep.  87,)  is  relied  upon, 
as  maintaining  the  position  that  a  seaman  cannot  be  a  salvor  of 
his  own  vessel.  But  that  case  was  essentially  different  from  the 
present.  The  vital  question  is,  had  the  contract  with  the  seaman 
been  dissolved  ? — ^that  is,  was  he  bound  to  render  the  service  for 
which  he  claims  salvage  compensation,  or  had  he  been  previously 
discharged  from  all  obligation  under  his  contract  ?  Now  in  The 
Blaireau  it  is  held,  that  the  absolute  desertion  of  a  ship  with  a 
seaman  on  board,  by  the  master  and  rest  of  the  crew,  sine  epe 
revertendi,  was  a  dissolution  of  his  contract,  and  absolved  him  from 
his  allegiance  to  her.  In  the  case  of  The  John  Perkins  there  was 
no  such  desertion  of  the  vessel.  The  master,  and  all  the  crew  but 
one,  left  her  by  reason  of  danger  from  the  ice,  with  the  intention 
of  watching  her  from  the  shore,  to  contribute  to  her  preservation 
as  far  as  might  be  in  their  power,  and  to  return  to  her,  if  practi- 
cable, and  they  actually  did  return  to  her.  None  of  the  seamen 
were  discharged ;  they  were  allowed  by  the  master  the  option  of 
going  ashore  for  the  time  being,  or  of  remaining  on  board.  One 
chose  to  remain,  but  all  continued  under  his  authority,  and  subject 
to  his  command.  As  to  the  amount  of  salvage  that  should  be 
awarded,  little  aid  can  be  derived  from  the  case  of  The  Blaireau. 
There  the  property  saved  exceeded  $60,000,  and  the  damage  and 
peril  of  the  ship  were  very  much  greater,  and  the  salvors  were 
for  a  long  time  in  great  danger,  and  subjected  to  severe  labor. 
Here  the  property  was  only  $6000,  and  the  time  it  was  in  jeopardy 
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was  short.  In  a  day  or  two  after  the  Triumph  was  brought  into 
Provincetown,  her  master,  who  was  also  part  owner  and  ship's 
husband,  reached  that  place.  He  settled  with  the  seven  men 
from  Harwich  by  paying  them  $900,  a  liberal  salvage  compensa- 
tion. Some  negotiation  was  had  with  the  libellant.  One  witness, 
a  general  agent  of  underwriters,  testified  that  the  highest  sum 
claimed  by  the  libellant  was  $200.  The  libellant  himself  stated 
that  it  was  $300.  Upon  consideration  I  shall  decree  to  the  libel- 
lant the  latter  sum.  Tliere  is  a  part  of  the  history  of  this  case 
which  invites  some  general  remarks.  It  is  true  policy  to  offer 
such  pecuniary  inducements,  by  salvage  compensation,  to  those 
who  happen  to  be  in  a  situation  to  aid  in  rescuing  property  from 
extraordinary  peril  from  the  sea,  as  will  induce  them  to  render 
that  aid  promptly  and  efficiently.  I  am  aware  that  underwriters 
have  generally  deemed  the  rate  of  salvage  compensation  allowed 
by  the  courts  to  be  far  too  liberal.  But  we  here  see  not  only  pro- 
perty, but  life,  in  peril  on  the  ocean,  and  yet  three  vessels  in  a 
situation  to  render  aid,  and  implored  by  the  man  whose  life  was 
at  stake,  to  do  so,  all  refuse  his  request. .  The  first,  the  colliding 
vessel  herself,  would  not  lie  by,  or  delay,  a  moment,  from  fear  of 
pecuniary  loss ;  the  second  follows  her  example,  without  assigning 
any  reason.  Both,  in  the  darkness  of  the  night,  keep  on  their 
course,  without  pause,  leaving  this  solitary  mariner  and  his  crip- 
pled vessel  to  any  fate  to  which  the  wind  and  the  waves  might  devote 
them.  The  third  vessel,  in  broad  daylight,  was  so  little  influenced 
by  any  prospect  of  reward,  that  she  chose  rather  to  leave  the  libel- 
lant and  his  vessel  to  the  chance  of  being  seen  and  succored  from 
the  shore,  than  to  render  any  assistance  herself.  Now  if  the  policy 
of  the  law,  and  of  the  courts  who  administer  it,  had  accomplished 
their  purpose,  the  master  of  each  of  these  vessels,  from  the  mere 
hope  of  gain,  independent  of  motives  of  humanity,  would  at  once 
have  arrested  her  course,  and  given  all  needful  assistance  with 
promptitude  and  energy. 

Decree  for  $300  and  costs. 

JET.  A.  Seudder^  for  the  libellant. 

A»  H,  Fiske,  for  the  claimant. 

See  The  Holder  Borden^  ante,  p-  145,  and  note,  p.  151. 
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Where  a  seaman  is  indaced  to  assent  to  his  discharge,  upon  payment  of  a  nominal  sam, 
from  jast  apprehension  of  future  ill  treatment,  arising  from  the  misconduct  of  the 
master,  such  assent  is  giren  under  a  species  of  duress,  and  is  no  bar  to  a  recorery  of 
the  amount  actually  due  to  him,  at  the  time  of  his  discharge. 

If^  subsequently  to  such  discharge,  the  seaman  ships  in  another  vessel,  at  an  advanced 
lay,  it  is  not  a  correct  principle,  in  settling  his  claim  against  the  first  ship,  to  reckon 
full  wages  for  the  entire  voyage  of  such  ship,  and  to  deduct  therefrom  his  earnings 
in  the  second  ship,  during  the  time. 

The  amount  due  at  the  time  of  his  discharge,  from  the  first  ship,  is  an  absolute  debt. 

A  seaman  wrongfully  discharged  is  entitled  to  an  indemnity. 

In  ascertaining  such  Indemnity,  subsequent  expenses  and  earnings  may  be  taken  into 
the  account. 

A  proctor  in  admiralty  cannot  release,  or  compromise,  a  debt  due  to  his  client^  without 
special  authority. 

Bat  he  is  authorized  to  receive  payment. 

And  an  insufficient  amount  paid  to  a  proctor,  in  settlement,  is  a  discharge  pro  tanto. 

Seamen,  in  the  whaling  service,  discharged  abroad,  are  entitled  to  the  benefit  of  the 
statute  giving  three  months'  extra  wages. 

A  ebarge  of  2^  per  cent  commissions  on  sales  of  oil,  was  disallowed. 

So  also  were  charges  for  fitting  and  discharging  ship. 

Interest  allowed  from  the  filing  of  the  libel. 

The  libellant  was  a  boat-steerer  of  the  ship  Scotland,  which 
sailed  from  New  Bedford  on  the  20th  of  June,  1851,  on  a  whaling 
voyage.  After  taking  a  considerable  quantity  of  oil,  he  was,  in 
the  month  of  November,  1852,  discharged,  with  his  own  consent, 
at  Lahaina,  in  the  Sandwich  Islands.  The  circumstances  attend- 
ing that  discharge  sufficiently  appear  in  the  opinion  of  the  court. 
Some  weeks  after  that  discharge,  the  libellant  shipped  in  the  whale 
ship  Orizimbo,  at  an  advanced  lay,  and  returned  in  her  to  New 
Bedford,  in  the  spring  of  1854.  He  then  made  a  claim  upon  the 
owners  of  the  Scotland,  for  his  lay  in  that  vessel.  A  suit  was 
commenced,  and  settlement  afterwards  made  by  his  proctor,  in 
the  absence  of  the  libellant,  and  without  any  other  authority  from 
him  than  the  retainer  of  the  proctor.  Upon  this  settlement,  the 
proctor  gave  to  the  respondent  a  full  discharge  of  all  claims  of 
the  libellant.  The  grounds  upon  which  that  settlement  was  iftade 
are  stated  in  the  opinion  of  the  court. 
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Upon  the  libellant's  return  from  another  voyage,  in  1857,  he 
first  learned  of  the  settlement,  and  thereupon  filed  the  present 
libel. 

B,  (7.  Pitman^  for  libellant,  cited,  upon  the  question  of  the  basis 
of  settlement,  Hutchinson  v.  Coombs,  Ware,  74 ;  The  Rovena,  Id. 
319.  As  to  the  advance  wages,  Emerson  v.  Howland,  1  Mason, 
48 ;  Welh  v.  Meldrum,  Bl.  &  Howl.  346.  And  to  the  authority  of 
the  proctor,  Lewis  v.  Q-cemage,  1  Pick.  347 ;  Jackson  v.  Bartlett, 
8  Johns.  R.  361 ;  Wilson  v.  Wadleigh,  86  Maine,  496 ;  2  Green- 
leaf  on  Evid.  §  141 ;  Betts'  Prac-  10. 

Wm,  W.  Orapo,  for  respondents,  cited,  as  to  the  power  of  proc- 
tors, Benedict's  Adm.  188 ;  Dunlap's  Adm.  105  ;  2%«  Frederieh, 
1  Hag.  220  ;  Mynn  v.  Bobimon,  2  Hag.  Ecc.  196 ;  The  WhiUlr 
mine,  1  W.  Rob.  340 ;  Durant  v.  Duranty  2  Addams'  Ecc.  Rep. 
267 ;  Brig  Harriett,  01c.  223. 

Spkague,  J. — I  have  first  to  consider  the  agreement  made  at 
the  time  of  the  discharge.  The  libellant,  a  boatnsteerer  of  the 
ship  Scotland,  was  discharged,  at  a  foreign  port,  upon  payment 
of  $5,  and  being  released  from  what  he  owed  to  the  ship.  The 
terms  upon  which  a  seaman  shall  be  discharged,  before  the  com- 
pletion of  the  voyage,  are  a  matter  of  mutual  agreement.  A  new 
contract  is  made  in  dissolution  of  the  former.  And  such  contract, 
or  settlement,  made  by  a  seaman  upon  his  discharge,  will  be  bind- 
ing on  him,  if  he  act  freely,  and  be  fairly  dealt  with.  But,  in  this 
case,  the  seaman  did  not  act  freely.  He  was  under  a  species  of 
duress,  and  the  agreement  should  not  deprive  him  of  what  was 
actually  due  him.  He  had  been  treated  with  unjustifiable  harsh- 
ness, for  a  very  trivial  ofience.  The  master,  with  language  of 
violence  and  passion,  had  given  orders  to  his  mate  to  keep  the 
libellant  employed  in  duties  not  belonging  to  his  office,  nor  suit- 
able to  his  station,  but  which  were  degrading  and  humiUating. 
From  the  language  and  conduct  of  the  master,  he  had  good  grounds 
to  anticipate  undeserved  ill  treatment,  and  for  that  reason  he  con- 
sented to  his  discharge,  upon  the  terms  prescribed  by  the  master. 
Consent  so  given  should  not  deprive  him  of  what  was  actually  due 
him  at  the  time. 

In  regard  to  the  subsequent  settlement,  in  August,  1854,  I  have 
had  some  doubt.     The  rule  at  common  law  is  well  settled.    An 
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attorney  has  no  power  to  compromise  a  claim  that  is  left  with  him 
to  prosecute.  That  is  matter  in  the  discretion  of  his  client.  A 
mere  retainer  gives  no  snch  power,  but  a  special  authority  is  often 
given.  Have  proctors  in  admiralty  any  greater  authority  in  this 
respect  ?  The  citations  made  by  the  respondent's  counsel  give 
some  countenance  to  the  idea  that  proctors  have  the  power  he  con- 
tends for.  But  I  do  not  think  they  are  sufficient  to  establish  that 
doctrine.  And  not  finding  it  established,  I  am  not  inclined  to  in- 
troduce it.  It  would  be  inconvenient,  and  not  readily  appre- 
hended by  clients.  No  one  of  the  cases,  or  text-books  cited,  goes 
to  the  extent  of  saying  that  proctors  may  release  the  claim  of 
their  client,  by  receiving  less  than  his  due.  They  say  that  courts 
will  not  uphold  settlements  made  behind  the  back  of  the  seaman's 
proctor,  under  certain  circumstances ;  also,  that  they  are  more 
satisfactory  when  made  with  the  advice  of  the  proctor,  who  is 
better  situated  to  resist  undue  influence.  All  this  is  for  the  pro- 
tection of  seamen. 

It  is  laid  down  by  Judge  Betts,  in  his  Admiralty  Practice,  and 
by  Mr.  Benedict,  in  his  Treatise,  that  after  a  decree,  the  proctor 
cannot  release  the  judgment  for  a  part  payment.  This  is  an  au- 
thority to  the  extent  that,  where  a  certain  amount  is  known  to  be 
actually  due  to  the  client,  the  proctor  has  no  authority  to  receive 
less,  in  full  discharge.  This  applies  in  principle  to  the  present 
case,  there  being  here  a  certain  amount  really  due.  I  am  of  Ofi* 
nion,  that  this  settlement  does  not  preclude  the  court  from  going 
behind  it. 

The  mere  fact  of  a  settlement  with  the  proctor  is  not,  of  itself, 
a  sufficient  defence.  The  court  will  go  further,  and  inquire  whether 
the  settlement  was  such  that  it  ought  to  be  upheld. 

In  looking  into  this  settlement,  I  think  it  proceeded  on  a  mani- 
fest error.  The  proctor  intended  to  receive  all  that  the  party 
could  by  law  recover ;  he  supposed  that  he  had  adopted  a  correct 
principle.  The  settlement  really  proceeds  on  a  mistake.  The 
basis  of  settlement  was  this :  to  allow  the  libellant  his  lay  in  the 
Scotland,  his  first  ship,  for  her  whole  voyage,  embracing  as  well 
the  time  after  the  libellant  left  the  service  of  the  ship,  as  that 
while  he  was  on  board  of  her,  deducting  therefrom  what  he  had 
earned  in  the  meantime  in  the  Orizimbo.     But  as  his  lay  on  board 
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of  the  Orizimbo  was  greater  than  his  lay  had  been  while  on  board 
of  the  Scotland,  the  result  of  this  mode  of  settlement  was  to  re- 
duce the  claim  of  the  libellant  below  the  sum  which  he  had  actually 
earned  while  on  board  the  Scotland.  This  was  an  error.  To  that 
sum  he  was  absolutely  entitled.  However  great  his  earnings  after- 
ward, he  would  still  be  entitled  to  receive  what  was  due  him  before. 
Another  claim  of  the  libellant,  viz.,  for  a  wrongful  discharge,  stands 
on  a  different  footing.  That  is  a  claim  for  damages  consequent 
upon  the  discharge.  Where  such  a  claim  is  sustained,  the  court 
will  give  an  indemnity;  in  ascertaining  which,  they  will  inquire 
what  the  libellant  has  suffered.  If  he  has  had  to  work  or  pay  his 
passage  home,  then  the  court  will  pay  him  for  his  time  and  neces- 
sary expenses.  All  that  ho  has  lost  in  time,  expenses,  or  suffering, 
by  the  wrongful  discharge,  he  may  recover.  But  if,  in  fact,  he  has 
immediately  found  another  vessel,  and  earned  full  wages,  then  the 
court  say,  "You  have  not  suffered  any  loss  of  time  or  wages." 
But  this  all  goes  to  the  question  of  damages.  The  antecedent 
wages  are  as  much  due  as  a  promissory  note ;  the  libellant*8  suc- 
cess subsequent  to  this  wrongful  discharge,  cannot  extinguish  or 
diminish  that  debt. 

Considering,  then,  that  the  libellant's  proctor  had  no  authority 
to  make  the  settlement,  and  that  it  proceeded  upon  an  error,  I 
must  now  give  to  the  libellant  what  he  ought,  in  law  and  justice, 
then  to  have  received.  In  so  doing,  I  shall  take  care  that  the 
respondents  do  not  suffer  from  that  settlement.  I  shall  deduct 
the  whole  amount  paid  by  them  to  the  libellant's  proctor.  He 
was  authorized  to  receive  payment,  and  what  he  actually  received 
is  to  be  deemed  payment  pro  tanto.  That  leaves  the  respondents 
in  as  good  a  situation  as  if  that  settlement  had  not  been  made. 

As  to  the  three  months'  wages,  they  were  not  taken  into  account 
in  either  of  the  settlements,  but  there  is  no  sufiBcient  answer  to 
the  claim.  It  is  due  by  an  absolute  provision  of  the  statute,  and 
the  seaman  may  recover  the  portion  that  belongs  to  him,  that  is, 
two  months'  wages,  in  this  suit. 

There  is  a  difficulty  in  fixing  the  rate  at  which  his  wages  shall 
be  estimated.  The  practice  by  consuls  abroad,  in  the  case  of 
seamen  of  whale  ships,  has  been  to  allow  $12  per  month ;  what  it 
has  been  in  the  case  of  boat-steerers,  or  other  officers,  I  do  not 
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know.  In  the  present  case,  I  see  no  better  criterion  than  to  take 
what  his  average  earnings  were  per  month ;  or,  in  other  words,  to 
extend  his  lay  for  two  months.  I  do  not  mean  to  say  that  this 
rule  would  be  applicable  to  all  cases. 

[After  the  delivery  of  the  above  opinion,  objections  being  made 
by  the  libellant  to  certain  items  of  the  account  furnished  by  the  re- 
spondents, the  court  disallowed  a  charge  of  2 J  per  cent,  guaranty- 
commission  on  sales  of  oil,  and  the  charges  for  fitting  and  discharging 
ship.  The  libellant  claimed  interest  from  the  arrival  of  the  Scot- 
land ;  but  the  court  only  allowed  it  from  the  filing  of  this  libel.] 


October,  1868. 

The  Sloop  Canton. 

Persons  employed  to  load,  navigate,  and  unload  a  vessel  pl3ring  between  Qnincy  uid 
Boston,  principally  for  the  transportation  of  stone,  she  being  licensed  for  the  coasting 
toade,  and  being  propelled  by  sails  and  the  usual  apparatus  of  a  coaster,  have  a  mari- 
time lien  upon  such  vessel  for  their  wages. 

Where  the  contract  of  service  is  for  the  navigation  of  tide  waters,  and  laying  stone  in 
wharves  is  merely  incidental  and  subsidiary  to  the  principal  business,  the  whole  service 
may  be  maritime. 

But  if  the  navigation  is  merely  incidental  and  subsidiary  to  some  other  business,  which 
is  not  maritime,  the  contract,  as  a  whole,  will  not  be  maritime. 

A  vesseFs  being  sailed  by  the  master,  on  shares,  does  not  affect  the  lien  of  the  seamen 
for  their  wages. 

Their  knowing  that  she  was  so  sailed,  makes  no  difference. 

The  lien  for  wages  is  not  lost  by  delay  in  enforcing  it,  where  no  third  person  has  ac- 
quired any  right  to  the  vessel,  and  Uie  owner  has  not  been  ii^ured  by  the  delay. 

This  was  a  libel  in  rem^  for  wages  earned  on  board  of  the  sloop 
Canton,  of  thirty-five  tons,  during  the  summer  of  1856. 

The  answer  alleged,  1st,  That  the  libellants  were  not  seamen, 
nor  engaged  in  maritime  service,  and  that  no  lien  existed  for  their 
services  ;  that  the  vessel  was  employed  in  freighting  and  laying 
stone  in  and  about  Boston,  and  between  Quincy  and  Boston. 

2d.  That  in  accordance  with  the  general  custom  at  Quincy, 
this  vessel  was  hired  by  the  master,  on  shares,  and  that  he  vic- 
tualled and  manned  her ;  that  this  fact  was  well  known  to  the 
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libellants  when  they  were  hired  by  him ;  and  that  this  knowledge, 
coupled  with  the  fact,  that  they  received  pay  from  time  to  time, 
from  the  master,  was  evidence  that  they  trusted  solely  to  the 
master  for  their  pay,  and  so  waived  any  lien  that  they  might  other- 
wise have  had. 

8d.  That  the  claim  was  stale,  and  no  lien  could  be  enforced  at 
this  time.  And  in  support  of  each  of  these  gromids  of  defence, 
the  claimants  relied  upon  the  case  of  The  Louisa,  2  Woodb.  & 
M.48. 

Sprague,  J. — This  is  a  libel  in  rem,  for  wages.  The  services 
are  not  denied ;  but  the  claimants,  in  the  first  place,  contend  that 
the  employment  of  the  libellants  was  not  maritime  in  its  nature ; 
and  this  defence  finds  countenance  in  the  case  of  The  Lauisaj 
which  vessel  was  similarly  employed.  The  only  question  actually 
decided  in  that  case  was,  whether,  after  the  expiration  of  three 
years,  during  which  time  the  vessel  had  gone  into  the  hands  of 
bond  fide  purchasers,  without  notice  of  the  claim,  the  lien  could 
be  enforced ;  and  it  was  very  clear  that  it  could  not.  Whatever 
remarks  may  have  been  made  upon  other  points,  by  the  learned 
judge  of  the  Circuit  Court,  were  obiter  dicta,  not  necessary  to  the 
decision  of  the  case.  Indeed,  they  were  scarcely  dicta,  for  the 
judge  merely  indicated  the  inclination  of  his  mind,  without  ex- 
pressing any  decided  conclusion  upon  the  questions.  I  do  not, 
therefore,  regard  them  as  binding  authority  upon  this  court. 

There  is  another  case,  however,  of  more  direct  bearing,  3%e 
Farmer,  Gilpin's  Rep.  524,  in  which  Judge  Hopkinson  refused  to 
issue  process  for  wages  against  a  vessel  of  forty-two  tons,  engaged 
in  transporting  fuel  from  Cooper's  creek,  across  the  Delaware 
river,  to  Philadelphia.  The  libel  in  that  case  alleged  the  services 
to  have  been  rendered  on  the  high  seas ;  and  that  learned  judge 
tried  to  draw  a  line  of  distinction,  which  should  exclude  small 
craft,  engaged  in  local  business,  such  as  the  transportation  of  fruit, 
provisions,  or  fuel,  on  the  Delaware,  from  admiralty  jurisdiction. 
Some  confusion  seems  to  have  existed  in  his  mind,  touching  the 
necessity  for  the  services  being  rendered  on  the  high  seas,  in  order 
to  give  a  lien  therefor.  But  it  is  clear,  that  services  on  tide-waters, 
or  navigable  rivers,  may  create  a  maritime  lien.  There  are  many 
decisions  to  this  efiect,  and  Judge  Hopkinson  himself  has  so  held, 
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in  the  case  of  a  steamer  plying  between  different  ports  on  the 
Delaware  river.  The  Peking  Gilpin's  Rep.  203.  Now,  this  ves- 
sel, the  Canton,  was  engaged  in  navigating  tide-waters.  She 
was  enrolled  and  licensed  for  the  coasting  trade.  The  actual 
employment  of  the  libellants  was  to  load  the  vessel  at  Quincj, 
not  as  qnarr j-men,  but  to  take  the  stone  on  board  from  a  wharf, 
to  navigate  the  vessel  to  Boston,  and  there  to  unload  her.  She 
carried  stone  principally ;  but  she  also  carried  lumber,  and  one 
cargo  of  lime.  She  was  propelled  by  sails,  and  the  other  usual  ap- 
paratus of  a  coaster,  and  the  persons  engaged  on  board  of  her  must 
have  been  possessed  of  some  skill  in  navigation.  They  must  have 
been  able  to  "  hand,  reef  and  steer,"  the  ordinary  test  of  seaman- 
ship. These  duties  the  libellants  performed.  They  must  also 
have  known  the  rules  of  navigation,  for  the  avoidance  of  collision, 
and  had  they,  from  want  of  skill,  run  afoul  of  another  vessel,  the 
owners  of  this  sloop  would  have  been  responsible  for  the  damage. 
I  cannot  hold  that  the  libellants  were  only  landsmen. 

It  is  further  urged,  that,  by  the  authority  of  the  case  of  The 
Farmer^  in  order  to  constitute  the  service  on  a  river,  maritime, 
and  to  give  jurisdiction  in  admiralty,  the  vessel  must  be  engaged 
in  *'*'  commerce  and  trade."  Judge  Hopkinson  does  not  extend 
this  test  to  vessels  employed  on  the  high  seas,  and  why  that  re- 
quisite should  attach  to  vessels  on  one  part  of  the  water  within 
the  admiralty  jurisdiction,'  and  not  to  others,  I  am  unable  to  per- 
ceive. A  mere  passenger  vessel  is  not  engaged  in  commerce  or 
trade.  A  whaling  voyage  is  only  a  hunting  expedition.  A  ves- 
sel engaged  in  the  exploration  of  the  North  Seas,  is  not  employed 
in  commerce  or  trade,  and  yet,  in  each  of  these  cases,  the  services 
of  the  seamen  are  certainly  maritime,  and  they  have  a  lien  there- 
for on  the  vessel. 

The  laying  of  stone  in  the  building  of  wharves,  it  is  argued,  is 
not  a  maritime  service, — and  such  service  was  performed  by  the 
libellants,  in  the  case  of  The  Louisaj  as  well  as  in  the  present 
suit.  The  general  rule,  in  regard  to  this,  may  be  thus  stated: 
If  the  contract  is  for  the  navigation  of  tide-waters,  and  laying 
stone  in  wharves,  is  merely  incidental  and  subsidiary  to  the  prin- 
cipal business,  the  whole  service  may  be  considered  maritime. 
But  if,  on  the  contrary,  the  navigation  is  merely  incidental  and 
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subsidiary  to  some  other  business,  whicli  is  not  maritime,  of  the 
owner  or  hirer  of  the  vessel,  such,  for  instance,  as  the  transporta- 
tion across  a  river,  of  the  stone  to  be  used  by  him  in  the  con- 
struction of  a  building,  upon  which  he  is  engaged,  then  the  con- 
tract, as  a  whole,  would  not  be  maritime. 

This  vessel  was  engaged  in  transporting  stone,  an  article  of 
merchandize,  on  tide-waters.     The  master  says,  that  eight  or  nine 
trips  were  occupied  with  freighting  wharf  stone,  and  in  laying  the 
wall  of  a  wharf,  for  which  the  stone  was  intended,  and  that  upon 
each  of  such  trips  an  hour's  delay  was  caused  by  laying  the  stone 
regularly,  instead  of  unloading  it,  upon  a  wharf,  in  the  usual  man- 
ner.    The  master's  book,  however,  shows  but  one  such  trip.    But 
even  though  there  had  been  nine,  this  was  merely  subsidiary  to 
the  principal  business,  and  I  do  not  think  that  such  incidental 
employment  for  nine  hours,  in  six  months'  service,  can  deprive 
that  service  of  its  maritime  character.     These  stones  were  hoisted 
out  of  the  vessel  in  the  usual  manner,  and  were  lowered  into  the 
wall  of  the  wharf.     This  is  equivalent  to  an  agreement  by  the 
crew  of  any  other  vessel,  to  pile  up  the  cargo  on  the  wharf,  on 
arrival.     It  is  only  a  variation  of  the  method  of  unloading.     I 
am,  therefore,  of  opinion,  that  these  libellants  were  engaged  in  a 
maritime  service,  and  that  they  are  entitled  to  come  into  this  court 
to  enforce  their  lien  for  such  service. 

2d.  The  second  ground  of  defence  cannot  be  maintained.  Sup- 
posing the  libellants  to  be  seamen  employed  in  maritime  service, 
they  have  a  lien  on  the  vessel,  whether  she  be  sailed  on  shares  or 
not.  Their  knowing  that  she  was  so  sailed,  can  make  no  differ- 
ence. Whoever  is  the  owner,  the  seamen  have  the  vessel  as  secu- 
rity, and  they  are  not  bound  to  heed  arrangements  made  with  third 
parties. 

3d.  There  having  been  no  change  of  ownership  in  this  vessel, 
the  position,  that  the  lien  has  been  lost,  by  delay  in  enforcing  it, 
is  untenable,  as  no  innocent  third  party  is  injured.  It  has  been 
urged,  that  a  good  practical  limitation  to  these  claims  would  be 
the  time  of  settlement  between  the  master  and  owners.  This  can- 
not be  adopted  as  a  rule,  because  such  settlement  might  be  had  at 
so  early  a  period,  as  to  give  the  seaman  no  reasonable  opportunity 
to  enforce  his  right.     But  if  the  seamen,  knowing  that  the  vessel 
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had  been  taken  by  the  master  on  shares,  and  that  he  ought  to  pay 
their  wages,  should  permit  an  unreasonable  time  tp  elapse,  after 
the  termination  of  the  season,  without  collecting  their  wages,  or 
making  known  to  the  owners  their  claim,  and  the  owners  lulled 
into  security  by  such  neglect,  should  make  a  final  settlement  with 
the  master,  upon  the  supposition  that  the  wages  had  been  paid, 
and  thereby  lose  the  means  of  indemnifying  themselves  against  the 
claim  of  the  seamen,  there  would  be  much  force  in  the  suggestion. 
But,  in  this  case,  there  has  been  no  settlement,  and  no  injustice 
can  be  done  by  the  enforcement  of  the  claim,  at  this  time.  A  de- 
cree for  the  wages  must  be  entered  for  the  libellants. 

(7.  P.  CurtiSy  Jr.  J  for  the  libellants. 

S.  F.  Smithy  for  the  claimants. 


See  T?ie  Schooner  Mary,  ante,  p.  204;  WCormick  v.  Ives,  Abbott,  R.  418. 
As  to  the  delay  in  enforcing  the  lien,  see  The  Bolivar,  01c.  4Y4 ;  The  Eastern 
Star,  Ware,  184.  As  to  the  lien  for  seamen's  wages  upon  a  ship  sailed  on 
shares,  see  SkolfiddY.  Potter,  Daveis,  392  j  Wehh  v.  Pierce,  1  Curtis,  C.  C.  104. 


October,  1858. 

The  Richard  Busteed. 

Contracts  for  the  building  of  sea-going  ships  are  maritime. 

Liens  on  domestio  ships,  given  by  a  State  statute,  in  cases  of  contracts  maritime  in  their 

nature,  may  be  enforced  in  the  District  Courts  of  the  United  States,  in  admiralty. 
The  restriction  of  sixty  days  in  the  Revised  Statutes  of  Massachusetts,  chap.  117,  sec.  4, 

if  it  be  incorporated  into  the  statute  of  that  State,  1855,  chap.  231,  is  not  applicable 

to  proceedings  in  this  court 

This  was  a  suit  in  rem^  to  enforce  a  lien  given  by  a  statute  of 
Massachusetts.  The  claim  was  for  labor  performed  in  the  con- 
struction of  a  sea-going  ship,  of  above  six  hundred  tons  burden^ 
built  at  Quincy. 

SPRAauE,  J. — Suits  like  the  present  have  been  so  often  sus- 
tained, in  this  and  other  admiralty  courts  in  the  United  States, 
that  I  should  have  exercised  jurisdiction,  without  remark,  were  it 
29 
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not  for  the  recent  case  of  The  Steamboat  Jefferton^  (People^s 
Ferry  Company  v.  Beer8j  20  Howard,  893.)  That  case  has  been 
considered  by  a  learned  admiralty  judge,(a)  and  I  have  reason 
to  think,  by  the  bar  generally,  as  clearly  indicating  that  the  Su- 
preme Court  will  not,  hereafter,  sanction  the  taking  of  juris- 
diction by  the  District  Courts,  of  any  claims  by  material  men,  or 
of  any  lien  existing  only  by  State  law.  The  reasons  for  this  ap- 
prehension are,  first,  the  supposition  that  the  court,  in  that  case, 
decided  that  a  contract  for  labor  and  materials,  in  building  a  ves- 
sel, is  not  maritime,  and  inability  to  see  any  ground  of  distinction 
between  such  a  contract  and  one  for  repairs  or  outfits;  second, 
the  significant  caveat  at  the  close  of  the  opinion,  as  to  liens  by 
State  law.  Upon  examining  that  case,  I  do  not  feel  constrained  to 
consider  it  as  deciding  that  contracts  relating  to  the  building  of 
vessels  are  not  maritime.  I  deem  it  necessary  to  give  my  reasons 
for  this  conclusion.  That  case  called  for  a  decision  only  of  the 
question,  whether  a  lien  existed  by  the  general  maritime  law,  in 
favor  of  the  builders,  under  the  particular  circumstances  of  the 
case,  the  State  law  giving  no  lien.  The  precise  point  is  thus 
stated  in  the  opinion  of  the  court : 

"We  have  then  the  simple  case,  whether  these  ship-carpenters 
had  a  lien  for  work  and  materials,  that  can  be  enforced  in  rem^ 
in  the  admiralty." 

The  case  did  not  call  for  a  decision  of  the  question,  whether 
a  suit  in  personam  could  have  been  maintained  upon  such  a  con- 
tract, and  nothing  is  more  familiar  in  the  admiralty,  than  that 
such  suits  are  maintainable  where  no  lien  exists.  TJie  Gene- 
ral Smith,  4  Wheaton,  438  ;  Andrews  v.  Wall,  3  Howard,  572 ; 
N.  J.  S.  K  Co.  V.  Merchants'  Bk.,  6  Howard,  392 ;  The  Boston,  1 
Sumn.  341 ;  The  Trelawney,  3  Rob.  216 ;  The  Fair  American^ 
1  Peters,  Adm.  94 ;  American  Ins.  Co.  v.  Johnson,  Blatchf.  k 
Howl.  24;  The  Merchant,  Abbott,  R.l;  Clerke's  Praxis,  tit, 
1.  The  decision  we  are  now  examining  was  against  the  lien.  This 
may  have  been  because  the  contract  was  not  maritime,  or  because, 
being  maritime,  no  lien  was  attached  to  it,  or  on  both  these  grounds. 
It  seems  to  me  most  reasonable  to  believe  that  the  decision  of  the 


(a)  The  Schooner  Coernine,  21  Law  Rep.  343. 
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court  rested  upon  the  ground  that  no  lien  arose  from  the  contract, 
even  if  maritime ;  and  that  what  is  said  in  the  opinion  against 
the  maritime  character  of  the  contract  may  he  regarded  as  the 
reasoning,  or  dictumj  of  the  learned  judge  who  delivered  the  opin- 
ion,— entitled,  indeed,  to  great  deference  and  respect,  but  not 
absolutely  binding.  It  is  nowhere  distinctly  announced  that  a 
contract  for  the  construction  of  a  ship  is  not  maritime,  and  the 
reasoning  to  that  eifect  is  so  blended  with  the  question,  whether 
a  lien  would  arise  where  the  owner  was  present,  and  not  without 
credit, — ^that  it  cannot  be  said  that  the  question,  as  to  the  mari- 
time character  of  the  contract,  was  separately,  or  independently, 
considered  or  decided.  The  opinion,  in  speaking  of  maritime  con- 
tracts, does  so  in  such  a  manner  as  to  indicate  that  the  only  con- 
tracts in  the  mind  of  the  writer  were  those  which  carry  with  them 
liens.  Thus  he  says :  ^'  The  admiralty  jurisdiction,  in  cases  of 
contract,  depends,  primarily,  upon  the  nature  of  the  contract,  and 
is  limited  to  contracts,  claims,  and  services,  purely  maritime,  and 
touching  rights  and  duties  appertaining  to  commerce  and  naviga- 
tion." This,  standing  alone,  would  seem  to  apply  to  all  contracts, 
as  well  those  to  be  enforced  in  personam  as  in  rem.  But  the  next 
sentence  in  the  opinion  is  :  "  In  considering  the  foregoing  descrip- 
tion, it  must  be  borne  in  mind  that  liens  on  vessels  encumber 
commerce,  a,nd  are  discouraged.''  This  clearly  evinces  that  the 
only  contracts  then  under  discussion  were  those  which  carried  with 
them  the  incumbrance  of  a  lien.  The  opinion  then  proceeds  to 
state  under  what  circumstances  a  lien  does  or  does  not  exist,  say- 
ing in  the  close :  ''It  would  be  a  strange  doctrine  to  hold  the  ship 
bound,  in  a  case  where  the  owner  made  the  contract  in  writing, 
charging  himself  to  pay,  by  instalments,  for  building  the  vessel, 
at  a  time  when  she  was  neither  registered  nor  licensed  as  a  sea- 
going ship."  Thus  announcing  that  no  lien  arose  on  such  a  con- 
tract. But,  as  if  continuing  the  same  discussion,  the  next  words 
are:  "So  far  from  the  contract  being  purely  maritime,  and 
touching  rights  and  duties  appertaining  to  navigation,  (on  the 
ocean  or  elsewhere,)  it  was  a  contract  made  on  land,  to  be  per- 
formed on  land.  The  wages  of  the  shipwrights  had  no  reference 
to  a  voyage  to  be  performed ;  they  had  no  interest  or  concern 
whatever  in  the  vessel,  after  she  was  delivered  to  the  party  for 
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whom  she  was  built ;  they  were  bound  to  rely  on  their  contract." 
Now,  it  is  to  be  observed,  that  the  only  remark  or  expression  in 
the  whole  opinion,  against  that  contract's  being  maritime,  is  found 
in  the  words,  '^so  far  from  the  contract  being  purely  maritime." 
And  after  only  a  few  sentences,  and  as  a  part  of  the  reasoning  upon 
which  that  remark  rested,  it  is  said :  ^^  They  [the  shipwrights,] 
had  no  interest  or  concern  in  the  yessel,  after  she  was  delivered 
to  the  party  for  whom  she  was  built ;  they  were  bound  to  rely  on 
their  contract."  That  is,  they  had  no  lien.  The  connection  in 
which  the  absence  of  lien  is  urged,  and  the  whole  course  of  the 
reasoning,  indicate  that  the  question  whether  that  contract  was 
maritime,  received  no  distinct  consideration,  as  being  separable 
from  the  question  of  lien.  The  opinion  then  cites  the  case  of 
The  Brig  Hannah,  Bee,  419,  which  was  a  suit  in  rem  to  enforce 
a  lien.  To  consider  the  decision  to  be  merely  that  no  lien  arose, 
makes  it  more  rational  in  itself,  and  more  consistent  with  other 
decisions  of  the  same  high  tribunal.  I  am  further  led  to  believe 
that  the  remark  against  that  contract's  being  maritime,  did  not 
emanate  from  the  whole  court,  because  of  the  grounds  upon  which 
it  is  placed.  Only  two  reasons  are  assigned  against  the  maritime 
character  of  the  contract.  The  first  and  principal  one  is,  that  the 
contract  was  made  on  land,  to  be  performed  on  land.  But  this  is 
very  often  true  as  to  the  furnishing  of  sails,  rigging,  ship-stores, 
and  materials  for  the  repairing  of  old  vessels,  to  be  delivered  at  a 
store  or  loft,  or  on  a  wharf;  and  even  as  to  the  labor  in  making  the 
repairs  when  the  vessel  is  on  a  marine  railway ;  for  which,  upon  for- 
eign vessels,  a  maritime  lien  has  always  existed,  except  under  the 
prohibitions  of  the  English  courts  of  common  law.  Would  it^  in 
legal  contemplation,  make  a  di£ference  whether  the  articles  were 
delivered  by  the  artisan  on  the  deck  of  the  ship,  or  on  the  pier 
where  she  lay ;  or  whether  the  rigger,  or  block-maker,  put  his 
work  on  the  vessel  while  on  the  stocks,  or  after  she  was  launched  ? 
If  so,  it  would  be  worth  while  to  remark  that  a  new  vessel  is  usually 
delivered  by  the  builder  on  the  water,  and  that  a  great  proportion 
of  the  labor  and  expense  of  her  construction  and  apparel  is  per- 
formed and  incurred  after  she  is  afloat. 

If  it  should  be  asked,  why  should  a  contract  for  labor  upon  a 
vessel,  new  or  old,  when  performed  on  land,  be  maritime,  I  answer, 
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becanse  it  is  necessary,  and  goes  directly  to  fit  that  vessel  for  use 
upon  the  navigable  waters  of  the  sea.  The  vessel  is  designed  ex- 
clusively for  maritime  purposes;  she  is  to  be  used  solely  upon  the 
sea,  as  the  instrument  of  commerce  and  navigation.  Every  con- 
tract that  is  made,  either  for  the  creation  or  preservation  of  a 
vessel,  and  every  act  in  the  performance  of  such  contract,  must 
have  reference  to  her  nautical  use.  Every  timber  that  is  put  into 
her  frame,  every  plank  that  is  bent  upon  her  hull,  every  seam  that 
is  calked,  must  be  adapted  with  peculiar  skill,  exclusively  for  nau- 
tical and  maritime  use,  and  almost  every  question  that  can  arise 
under  such  contract,  must  have  reference  to  such  use  and  adapta- 
tion, and  require  the  experience  and  skill  of  nautical  experts  for 
its  solution.  One  of  the  most  frequent  questions  that  arises,  upon 
the  construction  or  repairs  of  a  ship,  is  of  her  seaworthiness ;  and 
what  question  can  be  more  peculiarly  and  emphatically  maritime, 
and  what  tribunal  so  appropriate  to  investigate  and  decide  it,  as 
a  court  of  admiralty,  if  such  court  can  answer,  at  all,  the  purposes 
of  its  creation? 

The  second  reason  assigned  against  the  maritime  character  of 
the  contract  is,  ^^  that  the  wages  of  the  shipwrights  had  no  refer- 
ence to  a  voyage  to  be  performed."  This  cannot  mean  that  they 
had  not  reference  to  some  voyage  to  be  performed ;  because  the 
sole  purpose  for  which  a  ship  is  created,  or  preserved,  is  to  perform 
voyages  on  the  sea.  The  meaning,  therefore,  must  be  that  they 
had  no  reference  to  a  particular  and  specified  voyage.  Can  that 
be  material  ?  -If  a  sea-going  vessel,  seeking  employment,  is  in 
need  of  spars  and  rigging,  to  fit  her  for  sea,  and  a  mechanic  sup- 
plies them,  can  the  nature  of  his  claim  be  afiected  by  the  acciden- 
tal circumstance  that  the  particular  voyage  upon  which  she  was 
first  to  proceed,  was  agreed  upon  before,  or  not  until  after,  the 
work  was  done?  Will  his  claim  in  the  one  case  be  maritime,  and 
in  the  other  not,  when  in  both  it  was  certainly  known  that  she 
was  to  proceed  on  some  voyage,  for  which  the  repairs  were  essen- 
tial ?  Two  cases  only  are  cited  as  authority ;  both  from  Bee's 
Reports, — The  ffannah^  p.  419,  and  The  JSnterprizej  p.  345, — both 
decided  by  the  same  judge,  and  both  questions  of  lien ;  one  for 
the  construction  of  a  new  vessel,  and  the  other  for  money  fur- 
nished to  fit  out  an  old  one.     These  decisions  were  made  before 


446  DISTRICT  COURT, 

\ 

The  Richard  Bnsteed. 


the  existence  of  our  govemment.  In  those  cases  the  judge  looked 
only  to  the  English  doctrine,  and  did  not  even  glance  at  any  other 
than  common  law  authorities.  The  only  inquiry  was,  what  powers 
had  been  left  to  the  English  admiralty,  under  the  prohibitions  of 
rival  courts.  The  decision  was  founded  solely  on  the  jurisdiction 
of  the  English  admiralty,  after  it  had  been  shrivelled  and  paralyzed 
by  prohibitions  from  hostile  and  narrow-minded  tribunals,  and  from 
which,  now,  in  a  more  enlightened  age,  it  is  recovering  by  means  of 
restoratives  from  Parliament.     It  has  been  so  often  decided,  that 

1  presume  it  is  now  beyond  controversy,  that  the  extent  of  Eng- 
lish admiralty  jurisdiction  is  no  criterion  of  that  of  the  courts  of 
the  United  States.  Peyroux  v.  Howard^  7  Peters,  324,  841 ;  The 
Q-eneral  Smithy  4  Wheaton,  488 ;  The  Steamer  De  Soto^  ( Waring 
V.  Clarke^)  6  Howard,  454;  N.  J.  S.  N.  Co.  v.  Merchants'  Bank, 
6  Id.  844 ;  The  Genesee  Chief,  12  Id.  443 ;  The  Brig  Ann 
Elizabeth,  {Du  Pont  de  Nemours  v.  Vanee,)  19  Id.  162 ;  The 
Bark  Mopang^  {Ward  v.  Peck,)  18  Id.  267.  In  each  of  these 
cases  the  Supreme  Court  has  exercised  jurisdiction,  where  the 
English  admiralty  would  not. 

In  the  case  of  The  Unterprize,  the  only  inquiry  was,  whether  a 
lien  arose  upon  the  contract  therein  stated.  No  other  question  is 
touched.  The  Hannah  is  the  only  case  cited  that  bears  upon  the 
present  inquiry,  and  that  too  was  to  enforce  a  lien.  Against  this 
single  decision,  made  by  a  single  State  judge,  upon  the  alleged 
practice  of  courts  held  in  thraldom  by  common  law  tribunals,  may 
be  cited  numerous  and  far  higher  authorities,  establishing  the  po- 
sition that  contracts  for  the  building  of  ships  are  maritime.  Read 
V.  The  Hull  of  a  New  Brig,  1  Story,  244 ;   The  Young  Mechanic, 

2  Curtis,  C.  C.  404 ;  S.  C,  Ware,  635 ;  HuU  of  a  New  Ship,  Da- 
veis,  199 ;  The  Sandwich,  1  Peters,  Adm.  233 ;  A  New  Brig, 
Gilpin,  473 ;  The  Hornet,  Crabbe,  429 ;  The  Charles  Mears, 
Newb.  197  ;  The  Hull  of  a  New  Ship,  2  Curtis,  C.  C.  416 ;  Ma- 
rine Ordinances,  tit.  2,  Art.  1 ;  Benedict's  Adm.  §§  213,  264,  275; 
Conkling's  Adm.  66,  67 ;  also,  the  reasoning  of  the  court  in  The 
Ellen  Stewart,  5  M'Lean,  269 ;  and  The  Samuel  Strong,  Newb.  187. 

One  of  the  most  learned  admiralty  judges  of  this,  or  any  other 
country  has  said: — "All  civilians  and  jurists  agree  that  in  this 
appellation  [maritime  contracts]  are  included    ....    contracts 
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fat  maritime  service  in  the  building,  repairing,  supplying  and 
navigating  of  ships,"  &;c>  De  Lavio  v.  Boitj  2  Gall.  475 ;  see 
authorities  there  cited. 

Another  consideration, — There  is  no  ground,  either  in  reason  or 
aathority,  for  a  distinction  between  contracts  for  the  construc- 
tion^  and  contracts  for  repairs  of  a  vessel.  As  we  have  seen,  the 
only  reasons  assigned  in  the  opinion  against  the  former's  being 
maritime,  apply  also  to  the  latter, — and  why  should  a  contract 
to  repair  or  re-construct  a  part  of  an  old  vessel  be  maritime,  and 
a  similar  contract  to  construct  the  same  part  of  a  new  vessel,  not 
be,  or,  why  should  the  making  or  furnishing  a  suit  of  sails,  a 
•able,  or  a  rudder,  for  an  old  ship,  be  maritime,  while  doing  the 
same  for  a  new  ship  should  not  ?  The  only  authority  cited,  that 
of  The  Hannahy  goes  equally  against  both  construction  and  re- 
pairs. The  decision  and  the  reasoning  in  that  case  rested,  as  we 
have  seen,  altogether  upon  the  doctrines  and  prohibitions  of  the 
common  law  courts,  which  were  not  limited  to  original  construc- 
tion, or  bounded  by  high  or  low  water  mark,  but  went  against 
labor  performed,  and  all  bills  incurred  upon  vessels  within  the 
body  of  a  county ;  Rom  v.  Walker j  2  Wilson,  265.  In  the  same 
intolerant  spirit,  the  common  law  judges  attempted  also  to  dwarf 
and  cripple  the  chancery  jurisdiction,  and  that  they  did  not  suc- 
ceed was  owing  only  to  a  more  vigorous  resistance. 

Contracts  for  the  building  of  vessels  thus  standing,  in  principle 
and  reason  and  upon  the  authorities,  even  including  the  English, 
on  the  same  ground  with  those  for  repairing  vessels,  it  seems  ne- 
cessarily to  follow  that,  if  the  former  be  not  maritime,  the  latter 
are  not.  That  the  latter  are  maritime,  and  that  suits  by  material 
men  for  repairs  ^re  cognizable  in  the  admiralty,  has  been  so  often 
decided  as  to  be  beyond  controversy.  I  cite  some  of  the  authori- 
ties : — Peynyux  v.  Howard^  7  Peters,  824 ;  The  Q-eneral  Smithy  4 
Wheaton,  438 ;  Hull  of  a  New  Ship,  J)aveis,  199 ;  Davis  v.  ChUdj 
Id.  71;  The  Sandwich,  1  Peters,  Adm.  233;  The^Jerusalemj 
2  Gall.  345;  The  Nestor,  1  Sumn.  73;  The  JRobert  FuUon,  1 
Paine,  620;  The  St.  Jago  De  Ouba,  9  Wheaton,  409 ;  The  Thomas 
SeaUergood,  Gilpin,  1 ;  A  New  Brig,  Id.  473 ;  The  President, 
4  Wash.  C.  C.  458 ;  The  Young  Mechanic,  2  Curtis,  C.  C.  404 ; 
The  Hornet,  Crabbe,  429 ;  Bead  v.  Hull  of  a  New  Brig,  1  Story, 
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244 ;  The  Chtisan,  2  Story,  456 ;  Purinton  v.  Hull  of  a  New 
Ship,  2  Curtis,  C.  C.  416 ;  The  Kiersage,  Id.  421 ;  The  Sam 
Slick,  Id.  480 ;  12th  Adm.  Rule ;  The  Isaac  Newton,  Abbott, 
R.  11;  The  Alexander,  1  W.  Rob.  S46.  Now  I  cannot  be- 
lieve that  all  contracts  by  material  men  are  to  cease  to  be  mari- 
time, or  that  all  admiralty  jurisdiction  heretofore  exercised  over 
liens  created  by  the  State  enactments  is  to  be  relinquished.  I 
certainly  cannot  presume  that  a  jurisdiction,  which  has  been  ex- 
ercised in  accordance  with  the  direct  authority  of  Peyroux  v. 
Howard,  7  Peters,  324,  and  in  obedience  to  the  twelfth  admi- 
ralty rule  of  the  Supreme  Court,  and  under  which  many  vessels 
have  been  sold,  and  titles  acquired,  is  now  to  be  overturned,  as 
never  having  rested  upon  any  legal  foundation.  I  am  of  opinion 
that  the  contract  now  before  me  is  maritime,  and,  as  such,  cogni- 
zable by  this  court. 

The  next  question  is,  whether  the  lien  therefor,  given  by  the 
State  statute,  can  be  enforced  by  the  courts  of  the  United  States. 
One  would  think  that  the  case  of  Peyroux  v.  Howard,  (1  Peters, 
324,)  and  the  twelfth  admiralty  rule  of  the  Supreme  Court,  were 
sufficient  to  settle  that  question.  But,  independent  of  these  and 
other  conclusive  authorities,  I  think  that  the  jurisdiction  is  main- 
tainable on  principle.  It  is  true,  a  State  cannot  give  to  a  Federal 
court  jurisdiction,  nor  clothe  it  with  new  powers  or  processes. 
The  statute  of  Massachusetts  attempts  to  do  neither.  This  court 
has  its  jurisdiction,  "  admiralty  and  maritime,"  under  the  Federal 
Constitution.  Its  powers  and  processes  are  its  own,  and  are  inde- 
pendent of  State  enactments.  But  State  legislation  may  give 
rights  to  individuals.  It  gives  to  the  workman  on  a  house,  or  on 
a  domestic  vessel,  a  lien  on  the  house  or  the  vessel.  This  lien  is 
a  right,  a  privilege,  a  ju%  in  re,  a  proprietary  interest  in  the  house 
or  the  vessel.  The  mechanic  may  vindicate  this  right  in  the  appro- 
priate tribunals.  The  State  legislature  gives  its  own  courts  spe- 
cial powers,  to  enable  them  to  enforce  the  right  against  the  house 
or  the  vessel ;  but  leaves  the  mechanic,  in  the  case  of  a  vessel,  the 
option  to  enforce  his  lien,  either  in  the  State  courts,  or  in  the 
Federal  court,  as  a  Court  of  Admiralty.  It  makes  no  attempt  to 
confer  any  powers  on  the  Federal  courts,  either  in  the  way  of 
jurisdiction,  or  of  process.     In  the  same  way,  while  private  par- 
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ties  cannot  give  this  court  jurisdiction  by  consent,  yet  parties  may 
by  their  agreements  create  new  rights,  and  these  new  rights  may 
be  enforced  in  this  court,  by  admiralty  process,  if  they  be  of  a 
class  and  character  to  which  that  process  is  appropriate.  The  only 
question  under  a  statute  right,  (whether  given  by  Congress  or  a 
State,)  as  under  a  right  created  by  parties,  or  existing  by  the 
general  law,  is  whether  the  right  is  maritime  in  its  nature. 

In  this  case,  the  right  is  an  interest,  a  ju9  in  re,  in  a  vessel, 
attached  by  law  to  a  contract  for  work  on  the  vessel.  This  is 
maritime  in  its  nature.  That  the  vessel  is  owned  in  the  same 
State  where  the  work  was  done,  is  a  fact  affecting  only  the  exist- 
ence of  the  right  or  lien,  not  the  question  whether,  if  it  exists,  it 
be  maritime.  If  the  vessel  be  owned  in  another  State,  the  right 
or  lien  arises  by  general  maritime  law;  while,  in  case  of  the  do- 
mestic ship,  it  exists  by  virtue  of  positive  enactment  of  legisla- 
tures having  authority  to  create  such  a  right,  in  a  domestic  vessel. 
I  shall  not  hesitate,  therefore,  to  exercise  the  jurisdiction  in  this 
cause. 

Another  question  has  been  made  in  the  defence,  founded  on  a 
recent  construction  of  the  Act  of  1855,  chap.  231,  by  the  Supreme 
Court  of  Massachusetts.  This  libel  was  filed  in  less  than  sixty  days 
after  the  debt  accrued.  In  the  case  of  Tyler  v.  Currier^  not  yet 
published,  that  court  decided  that  a  petition  under  this  act,  to 
enforce  this  lien  in  a  State  court,  cannot  be  filed,  until  sixty  days 
after  the  debt  accrues ;  and  it  is  contended  that  by  force  of  this 
decision,  or  independently  of  this  decision,  on  the  true  construc- 
tion of  the  act,  the  libel  in  this  court  should  not  be  filed  within 
that  time. 

The  Act  of  1855,  after  defining  and  establishing  the  lien,  goes 
on  to  provide  that  it  may  be  enforced  by  petition  in  the  courts  of 
the  State  "  in  the  manner'*  provided  by  the  Revised  Statutes, 
chap.  117,  the  4th  and  subsequent  sections.  The  chapter  referred 
to,  establishes  the  mode  of  procedure  to  enforce  a  lien  on  houses, 
for  builders'  contracts.  Among  other  provisions  of  that  chapter, 
is  one  that  the  petition  shall  not  be  filed,  until  the  debt  has  re- 
mained unpaid  for  sixty  days.  In  Tyler  v.  Currier^  the  question 
was,  whether  by  the  term  "in  the  manner,"  used  in  the  Act  of 
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1865,  the  proyisioQ  of  the  house-lien  law  respecting  the  sixty  days, 
was  incorporated  into  the  ship-lien  law.  The  Supreme  Court  held 
that  it  was.  The  reasoning  of  the  court  was,  that  the  word  ''man* 
ner"  was  sufficient  to  include  and  carry  with  it  the  restriction  of 
sixty  days  ;  and  that  policy  favored  that  construction,  the  object 
of  the  legislature  being  to  guard  against  the  precipitate  use  of 
this  summary  process.  If,  says  the  court,  the  restriction  as  to 
time  is  not  adopted,  suits  may  be  commenced  in  one  day  after  the 
debts  become  due,  and  vessels  be  arrested,  and  large  costs  incurred. 
The  restriction  gives  time  for  adjustment,  notice  and  arrange- 
ments, and  tends  to  prevent  the  hasty,  vexatious,  or  unreasonable 
use  of  the  remedy. 

So  far  as  process  in  the  State  court  is  concerned,  I  assume  this 
decision  to  be  a  conclusive  construction  of  the  statute.  But,  of 
course,  this  decision  cannot  control  or  affect  the  processes  of  this 
court,  as  mere  processes,  or  the  modes  and  manner  of  proceeding 
here.  The  Statute  of  1856,  after  providing  a  remedy  in  the  State 
court,  declares  that  such  provision  shall  not  be  construed  as  giving 
the  State  courts  exclusive  jurisdiction  over  the  lien,  ''but  the  same 
may  be  enforced  in  the  courts  of  the  United  States  according  to 
the  course  of  proceedings  in  such  courts."  The  statute,  therefore, 
contemplates  a  special  course  of  proceedings  in  the  State  courts, 
and  the  known  "  course  of  proceedings"  in  this  court,  in  admi- 
ralty. This  saving  clause  cannot  give  to  this  court  jurisdiction, 
or  affect  its  processes ;  nor  could  the  absence  of  this  clause  have 
taken  away  its  jurisdiction,  or  affected  its  remedies.  But  on  a 
question  of  construction,  the  clause  affords  an  argument,  that  the 
legislature  knew  and  contemplated  the  use  of  a  different  "  course 
of  proceedings"  here.  It  must  be  remembered  that  it  is  only  by 
bringing  the  restriction  as  to  sixty  days  within  the  term,  "  in  the 
manner ^^  that  the  Supreme  Court  imports  it  into  the  Statute  of 
1855.  Unless  the  restriction  is  a  part  of  the  "  manner"  of  en- 
forcing the  lien,  it  cannot  be  affixed  to  the  Act  of  1856.  If  the 
restriction  in  the  Revised  Statutes  is  a  part  of  the  right,  an  essea- 
tial  part  of  the  lien,  a  portion  of  the  law  of  property,  and  not  of 
the  law  of  remedy,  then  it  cannot  be  affixed  to  the  lien  on  ships, 
in  the  Act  of  1855,  for  it  must  pass  under  the  term  "manner,"  or  it 
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is  no  part  of  that  act.  And  if  it  be  a  part  of  the  "manner  or  course 
of  proceeding^/'  then  as  the  State  statute  cannot  affect  the  course 
of  proceedings  in  this  court,  it  would  not  apply  here,  if  the  statute 
attempted  to  apply  it ;  and  there  is  good  ground  for  believing  that 
the  legislature  did  not  attempt  so  to  apply  it.  This  is  not  only 
because  the  act,  in  terms,  contemplates  a  different  "  course  of  pro- 
ceedings" here,  but  from  the  nature  of  the  case. 

The  reasoning  of  the  court  in  Tyler  v.  Ourrier  is,  that  it  was 
necessary  to  provide  a  guard  against  precipitate  and  unreasonable 
use  of  this  extreme  remedy.  In  the  State  courts  this  may  be  ne- 
cessary. The  suit  to  enforce  a  lien  is  commenced  at  the  discre- 
tion of  any  attorney,  and  the  vessel  may  be  arrested  at  his  discre- 
tion, by  an  attachment  on  a  common  writ,  (Stat.  1855,  chap.  231, 
sec.  3,)  which  he  purchases  at  the  clerk's  office,  or,  if  on  peti- 
tion, the  arrest  is  made  as  of  course,  by  order  of  the  clerk,  as  a 
mere  ministerial  officer.  There  is  no  provision  for  the  interven- 
tion of  any  person  clothed  with  discretion  to  refuse,  or  stay,  or 
regulate  the  process.  This  is  a  difficulty  inherent  in  courts  acting 
OB  the  common  law  system.  If  this  were  the  object  of  the  legis- 
lature, the  safeguard  is  not  necessary  in  this  court.  Here  the 
suit  must  be  commenced  by  a  sworn  libel,  countersigned  by  a 
proctor  who  is  responsible  to  the  court,  and  who  may  be  com- 
pelled to  pay  costs  out  of  his  own  pocket,  if  he  has  sued  out  pro- 
cess improperly,  even  if  the  main  cause  is  decided  in  his  favor- 
The  process  does  not,  even  then,  issue  as  of  course,  but  in  the  dis- 
cretion of  the  judge  in  each  case.  The  judge  requires  proof  that 
notice  has  been  given,  or  that  there  is  danger  the  vessel  will  go  to 
sea  at  once ;  and  if  there  is  time  and  no  good  reason  to  the  con- 
trary, he  may,  and  often  does,  require  a  monition  to  show  cause 
to  issue,  in  the  first  instance,  before  the  arrest ;  and  on  this  moni- 
tion, if  stipulation  is  given,  the  arrest  is  dispensed  with ;  or  if 
good  cause  is  shown,  the  ship  owner  is  protected  from  vexatious 
process.  All  questions  of  costs  are  also  in  the  control  of  the  court, 
who  may  even  give  costs  against  a  prevailing  party.  Now,  as 
this  "course  of  proceedings"  in  admiralty  was  known  to,  and  re- 
cognized by  the  legislature,  having  been  the  only  mode  of  en- 
forcing the  lien  on  domestic  ships  under  the  acts  prior  to  that  of 
1855,  it  may  well  be  that  the  legislature  was  satisfied  with  the 
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safeguards  afforded  by  the  admiralty  mode  of  procedure,  and  saw 
the  necessity  of  establishing  some  substitute  for  it  in  the  State 
courts,  and  did  so  by  a  positive  rule  of  intervention  of  a  fixed 
period  of  time,  in  all  cases,  knowing  that  it  would  be  difficult  to 
charge  the  duty  of  preliminary  inquiry,  in  all  cases,  on  judges  of 
common  law  courts. 

The  result,  therefore,  is  that,  both  upon  the  reason  of  the  thing, 
and  on  the  authority  of  the  case  of  Tyler  v.  Currier j  the  sixty- 
day  restriction,  if  a  part  of  the  Act  of  1855,  is  a  part  of  the  ^^  man- 
ner" of  procedure  to  enforce  the  right,  and  not  part  of  the  right 
itself.  As  such,  it  cannot  be  imported  into  this  court  by  force 
of  the  State  statute ;  and,  in  my  opinion,  the  State  statute  does 
not  attempt  so  to  import  it,  but  contemplates  and  recognizes  the 
exercise  by  this  court  of  a  different  manner  and  course  of  pro- 
cedure. 

These  being  the  only  defences  to  the  suit,  a  decree  must  be 
made  for  the  amount  of  the  debt  claimed. 

J.  ff.  Prince,  for  the  libellants. 

J.  L,  UnglisJ^  for  the  claimants. 


See  BesolutioDS  of  the  King  in  Conncil,  Febraarj  18, 1632,  Art  3d.— ''If  a 
suit  shall  be  in  the  Gonrt  of  Admiralty,  for  building,  amending,  saving,  or  ne- 
cessary victaalling  of  a  ship,  against  the  ship  itself,  and  not  against  any  party 
by  name,  but  sach  as  for  his  interest  makes  himself  a  party,  no  prohibition  is  to 
be  granted,  though  this  be  done  within  the  realm.^'    Benedict's  Adm.  51. 

To  require  the  contract  to  be  made  upon  the  sea,  as  was  said  by  Lord  Kenyon, 
in  Menetone  v.  Gibbons,  3  D.  &  E.  269,  ''  borders  upon  absurdity."  And  it  is 
said  in  Waring  y.  ClarkCj  5  How.  459,  that  the  Supreme  Court  of  the  United 
States,  as  well  as  the  courts  of  common  law  in  England,  have  affirmed  the 
principle  that  the  subject-matter,  and  not  locality,  determines  the  jurisdiction 
in  cases  of  contract. 
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The  Sarah  Stabb. 

A  yessel  was  bailt  in  Conneoticut,  and  sold  to  a  merchant  in  New  York,  the  pnr- 
ehaee-money  to  be  paid  by  instalmentSi  and  the  builders  to  hold  the  title  until  full 
payment.  She  went  into  the  possession  and  control  of  the  purchaser,  was  documented 
in  the  name  of  the  buildersi  and  the  port  painted  on  her  stem  was  in  Connectiouty 
and  a  ship  chandler  in  the  eity  of  New  York  furnished  necessaries  for  her  in  that 
porty  not  knowing  of  any  interest,  or  possession  of  the  purchaser :  Held,  That  he 
might  have  a  lien  as  on  a  foreign  yessel. 

By  the  case  of  Pratt  y.  Betd,  19  Howard,  359,  a  purchaser  of  supplies  necessary  to  a 
foreign  yessel  can  assert  no  lien  therefor,  unless  he  proye  that  they  could  not  haye 
been  obtained,  without  such  lien,  upon  the  personal  credit  of  the  owner. 

In  obedience  to  this  authority,  the  libel  was  dismissed ;  but  as  the  law  had  previously 
been  otherwise  understood  and  administered  here,  costs  were  reAised. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

IT.  W.  Paine,  for  the  libellant,  cited  Tfie  Ship  Fartittide,  8 
Sumn.  228 ;  Thomas  et  al.  v.  Oaboniy  19  Howard,  22 ;  The  Bark 
CfhtLsaUj  2  Story,  456 ;  Brig  Nestor,  1  Sumn.  73 ;  The  Indiana, 
Crabbe,  479;  The  Cfolden  Gate,  Newbury,  308;  St.  Jago  Be 
Cuba,  9  Wheaton,  409. 

B.  H.  Bana,  Jr.,  for  the  claimant,  cited  Pratt  v.  Reed,  19 
Howard,  359 ;  Thomas  v.  Oslom,  Id.  22 ;  The  Coemine,  21  Law 
Kep.  343;  St.  Jago  Be  Cuba,  9  Wheaton,  409;  The  Golden 
Gate,  Newbury,  308,  and  cases  there  referred  to ;  Abbott  on  Ship- 
ping, 40,  notes  and  cases  cited ;  Webb  v.  Peirce,  1  Curtis,  C.  C. 
104 ;  9  U.  S.  Stats,  at  Large,  635,  sec.  5 ;  Abbott  on  Shipping, 
67,  notes;  The  Fortitude,  3  Sumn.  175;  Jacobson's  Sea  Laws, 
859 ;  The  Alexander,  1  Dods.  279  ;  The  Active,  2  Wash.  C.  C. 
237 ;  The  Aurora,  1  Wheat.  106. 

Spragub,  J. — This  is  a  libel  by  Van  Winkle  and  others,  ship 
chandlers  of  New  York,  to  enforce  a  lien  for  cordage  furnished 
to  the  bark  Sarah  Starr,  in  that  port. 

There  is  no  doubt  that  the  cordage  was  necessary  to  enable  this 
yessel  to  enter  upon  a  contemplated  Toyage,  upon  which  she  soon 
after  sailed ;  and  the  articles  were  furnished  upon  the  credit  of  the 
vessel.    It  is  insisted  in  the  defence,  that  no  lien  was  created 
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under  the  maritime  law,  for  two  reasons;  first,  that  the  Sarah 
Starr  was  not  a  foreign  vessel,  and  second,  that  there  is  no  evi- 
dence that  the  cordage  conld  not  have  been  obtained  upon  the 
personal  credit  of  the  owners,  and  without  security  upon  the 
vessel.     As  to  the  first  objection,  the  facts  are  that  this  vessel 
was  built  by  Messrs.  Sheffields  of  Stonington,  Connecticut,  who 
made  a  contract  with  one  Morgan,  to  sell  her  to  him,  upon  an 
agreement  that  he  should  pay  a  small  part  of  the  purchase-money 
in  cash,  and  the  residue  by  numerous  instalments ;  and  that  upon 
the  payment  of  the  whole,  he  should  have  a  bill  of  sale.     The 
title  was  to  remain  in  the  Sheffields,  until  full  payment  of  all  the 
instalments,  but  Morgan  was  to  have  the  possession  and  control 
of  the  vessel,  until  he  made  default  of  some  payment.    Under  this 
agreement,  possession  was  delivered  to  Morgan,  who  continu^  to 
run  her  nearly  three  years,  without  having  paid  the  whole  pur- 
chase-money, although  all  the  instalments  had  become  due.    Pre- 
viously to  April,  1858,  Morgan  had  let  the  vessel  on  shares  to 
Bunnell,  the  master,  who  obtained  the  supplies  sued  for  by  the 
libellants.     Morgan  resided  in  New  Jersey,  but  had  a  place  of 
business  in  the  city  of  New  York.     The  vessel  was  enrolled  and 
licensed  at  the  custom  house  in  Stonington,  as  owned  by  the  Shef- 
fields, and  she  hailed  from  that  place.     The  libellants  had  no 
knowledge  of  Morgan,  or  that  he  had  any  connection  with  the 
vesstl,  nor  did  they  know  that  the  master  had  taken  her  upon 
shares.     They  trusted  the  bark  as  a  foreign  vessel,  upon  the  re- 
quest of  the  master,  acting,  so  far  as  they  knew,  only  in  that 
capacity ;  and  I  am  satisfied  that  they  had  a  right  to  consider  her 
as  belonging  to  the  State  of  Connecticut,  and  therefore  foreign, 
while  in  the  port  of  New  York.     The  legal  title  was  in  the  Shef- 
fields.    All  the  custom  house  documents  declared  her  to  belong  to 
Stonington,  and  such  also  was  the  representation  by  the  vessel 
herself,  by  the   home-port  painted  upon  her  stem.     The  first 
objection  cannot  prevail. 

The  second  objection  is  that  there  is  no  evidence  that  these 
supplies  could  not  have  been  obtained  upon  the  personal  credit  of 
the  owner.  It  is  not  contended  that  there  was  no  necessity  for 
obtaining  these  supplies  upon  credit,  for  there  is  no  pretence  that 
the  master  had  funds,  or  means,  wherewith  to  pay  for  them ;  but 
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the  precise  objection  is,  that  although  it  was  necessary  that  they 
should  be  obtained  on  credit,  yet  there  is  no  evidence  that  they 
could  not  have  been  obtained  upon  the  personal  responsibility  of 
the  owners,  without  security  on  the  vessel.  The  case  of  Pratt  v. 
Heed,  19  Howard,  859,  has  been  cited  in  support  of  this  objection. 
Before  that  case,  the  law,  as  understood  and  administered  here, 
was  as  follows :  That  the  master  of  a  vessel  was  not  authorized, 
as  between  himself  and  the  owner,  to  purchase  supplies,  unless 
they  were  necessary ;  and  if  necessary  for  the  vessel,  still  he  was 
not  authorized  to  obtain  them  on  the  credit  either  of  the  owner  or 
vessel,  if  he  had  funds  at  his  command  wherewith  to  pay  for  them. 
To  justify  the  master,  therefore,  in  obtainii^g  supplies  for  his  ves- 
sel upon  credit,  there  must  have  been  a  twofold  necessity.  The 
supplies  must  have  been  necessary,  and  the  credit  must  have  been 
necessary.  But  where  such  twofold  necessity  existed,  and  the 
master  might  rightfully  obtain  the  supplies  on  credit,  he  could  do 
so  upon  the  credit  of  the  vessel,  as  well  as  of  the  owners.  Thus 
far  as  to  the  authority  of  the  master. 

As  to  the  rights  of  material  men ;  in  order  to  authorize  them 
to  trust  to  the  vessel,  and  create  a  lien  upon  her,  it  was  requisite, 
first,  that  the  vessel  should  need  the  supplies,  or  that  after  reason- 
able inquiry  she  should  appear  to  need  them ;  and  secondly,  that 
in  giving  credit  to  the  vessel  and  owners,  the  material  man  should 
act  in  good  faith,  and  he  would  not  be  deemed  to  act  in  good  faith, 
if  he  knew  that  the  master  had  funds  wherewith  to  pay  for  the 
supplies,  or,  if  facts  were  known  to  him,  which  should  create  sus- 
picion, and  put  him  upon  inquiry,  when  such  inquiry  would  have 
led  to  the  knowledge  that  the  master  had  funds,  and  had  no  right, 
therefore,  to  obtain  supplies  on  credit.  That  is,  if  the  material 
man  had  knowledge  that  the  master  was  acting  in  bad  faith  toward 
his  employers,  or  knew  of  circumstances  which  ought  to  admonish 
him  to  make  inquiry  that  would  have  led  to  such  knowledge,  then 
he  would  be  affected  with  bad  faith,  as  colluding  with  the  master, 
and  aiding  him  in  violating  his  duty  to  his  owner.  But  if  the 
material  man  had  no  reason  to  suppose  that  the  master  was  vio- 
lating his  duty  in  obtaining  a  credit,  he  might,  upon  request  of 
the  master,  trust  to  the  vessel  and  owners,  and  a  lien  would  there- 
by be  created.    The  further  inquiry,  whether,  if  credit  were  neces- 
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sary,  it  would  not  be  practicable  to  obtain  the  supplies  upon  the 
mere  personal  responsibility  of  the  owner,  was  never  required  or 
even  suggested.  The  right  to  trust  to  a  vessel,  where  credit  was 
properly  given,  was  a  matter  of  course.  This  was  for  the  benefit 
of  the  owners ;  for  the  greater  the  security  where  credit  is  given, 
the  better  the  terms,  and  to  a  foreign  owner  this  would  rarely  be 
unimportant,  however  good  his  personal  credit  might  be,  for  some 
apprehensions  as  to  the  continued  solvency  of  persons  engaged  in 
commerce,  are  never  absent  from  the  prudent  seller. 

But  the  case  of  Pratt  v.  Meedy  fully  sustains  the  second  objec- 
tion made  by  the  respondent's  counsel.  It  is  directly  in  point. 
It  is  useless  to  inquire  whether,  from  the  facts  of  that  case,  the 
court  might  have  arrived  at  the  same  result  upon  other  grounds, 
because  they  expressly  place  their  decision  upon  the  want  of  evi- 
dence that  the  supplies  could  not  have  been  obtained,  without 
security  upon  the  vessel.  Assuming  that  the  coal  furnished  was 
necessary  for  the  steamer,  and  that  the  master  had  no  means 
wherewith  to  pay  for  it,  that  is,  that  a  credit  was  necessary,  still 
the  court  held,  that  in  the  absence  of  all  evidence  as  to  the  per- 
sonal credit  of  the  owner,  no  lien  could  be  created.  The  decision 
did  not  turn  upon  the  question,  whether  credit  was  in  fact  given 
to  the  vessel,  but  solely  upon  the  question,  whether  the  seller  had 
a  right  to  give  credit  to  the  vessel,  and  obtain  a  lien,  without 
proving  that  the  owner  had  no  personal  credit,  upon  which  the 
supplies  might  have  been  obtained.  By  that  decision  all  subordi- 
nate tribunals  are  bound,  and  in  submission  thereto,  my  decree  in 
the  present  case  must  be  against  the^bellant. 

But  to  enable  me  to  perform  my  duty  in  awarding  or  refusing 
costs,  I  have  thought  proper  to  look  at  the  grounds  of  the  decision 
of  Pratt  V.  Reed.  Two  authorities  are  cited.  The  first  is  the  case 
of  The  Alexander,  1  W.  Rob.  336,  but  found  on  pages  288  and 
846.  There  must  be  some  mistake  in  the  citation.  I  have  read 
that  case  more  than  once,  and  cannot  find  one  word  in  it  that 
gives  countenance  to  the  opinion,  in  support  of  which  it  is  invoked. 
Its  whole  aspect  is  adverse.  That  case  was  twice  before  the  court. 
First,  on  a  question  of  jurisdiction,  and  subsequently  on  its  merits. 
The  claim  was  the  price  of  a  cable  and  anchor  furnished  to  a  Nor- 
wegian vessel  by  a  ship  chandler  in  the  port  of  London.     Two 
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grounds  of  defence  were  relied  upon.  First,  The  cable  and  an- 
chor were  not  furnished  for  the  use  of  the  ship,  but  sold  to  the 
master,  as  his  own  adventure,  and  upon  his  credit.  The  second, 
that  the  articles  were  not  necessary.  The  case  was  vigorously  con- 
tested, fully  argued,  and  an  elaborate  judgment  was  pronounced  by 
the  court.  The  whole  proceeded  upon  the  assumption,  that  there 
was  a  lien  to  be  enforced  by  the  court,  unless  the  defence  was 
sustained.  No  proof  was  adduced  that  the  articles  could  not  have 
been  obtained  upon  the  personal  credit  of  the  owner;  and  it  was 
not  suggested,  either  in  the  pleadings,  arguments,  or  judgment, 
that  such  proof  was  necessary.  And  yet,  if  the  action  could  not 
have  been  sustained,  without  such  proof,  a  long  and  laborious 
examination  .of  the  evidence,  both  by  counsel  and  by  the  court, 
might  have  been  wholly  dispensed  with.  Not  only  was  there  no 
evidence  that  the  supplies  could  not  have  been  obtained  upon  the 
sole  responsibility  of  the  owner,  but  the  presumption  is  violent 
that  personal  credit  was  alone  relied  upon.  The  purchase  was 
made  in  1835.  At  that  time  no  tribunal  in  England  could  en- 
force any  lien  for  a  material  man.  Such  liens,  therefore,  had 
practically  no  efficacy,  and  could  hardly  have  been  relied  upon  as 
security.  It  was  not  until  four  or  five  years  afterwards,  by  act  of 
8  &  4  Victoria,  that  the  Court  of  Admiralty  was  authorized  to 
take  jurisdiction  of  claims  for  necessaries  furnished  to  foreign 
vessels.  That  act  did  not  create  a  lien,  it  is  true,  but  it  brought 
into  activity  maritime  liens,  which  for  a  long  time  had  been  in  a 
state  of  suspended  animation,  under  the  pressure  of  prohibitions 
from  the  common  law  courts.  The  act  merely  restored  an  ancient 
jurisdiction  of  the  admiralty.  1  W.  Rob.  293,  360.  In  the  case 
of  The  Alexander^  the  libel  did  not  allege  that  the  supplies  could 
not  have  been  obtained  upon  the  personal  credit  of  the  owner. 
And  if  that  fact  was  necessary,  in  order  to  sustain  the  action,  the 
want  of  such  an  allegation  was  fatal.  Yet  upon  such  a  libel  the 
court  takes  jurisdiction,  to  enforce  the  asserted  lien,  and  requires 
the  claimant  to  put  in  his  defence.  In  the  course  of  his  opinion, 
Dr.  Lushington  says,  "  In  the  present  case  ...  by  the  general 
maritime  law  of  Europe,  the  ship  would  be  liable  for  the  neces- 
saries supplied."  Yet  the  case  then  before  the  court  was  only 
that  made  by  the  libel,  no  answer  or  proof  having  been  put  in. 
30 


458  DISTRICT  COURT, 

The  Sarah  Starr. 

Page  295.  And  it  is  upon  this  statement  of  facts,  containing  no 
assertion,  or  intimation  that  the  supplies  conld  not  have  been 
obtained  upon  personal  credit,  that  Dr.  Lushington  asserts  that  a 
lien  would  arise  by  the  general  maritime  law.  The  same  doctrine 
is  stated,  as  if  unquestionable,  in  Hie  Virgin^  8  Peters,  550 ;  and 
by  Judge  Story,  in  The  Fortitude^  3  Sumner,  228;  and  by  Judge 
Ware,  in  The  Phcebe,  Ware,  265. 

Indeed,  it  is  laid  down  in  8  Peters,  550,  that  even  in  case  of 
bottomry  bond,  the  burden  is  not  upon  the  lender,  to  prove  that 
the  money  could  not  have  been  obtained  upon  the  personal  credit 
of  the  owner.  The  court  say,  "  The  necessity  of  the  supplies  and 
advances  being  once  made  out,  it  is  incumbent  upon  the  owners, 
who  assert  that  they  could  have  been  obtained  upon  their  personal 
credit,  to  establish  that  fact  by  competent  proofs." 

The  only  other  authority  referred  to  by  the  court,  in  Pratt  ▼• 
Reed^  is  their  own  decision  in  Thomas  v.  Osbamy  at  the  same 
term,  reported  in  19  Howard,  22.  It  is  not  cited  as  a  decision  in 
point,  but  only  as  having  laid  down  a  principle,  embracing  a  ques- 
tion then  before  the  court.  In  that  case  there  was  a  difference  of 
opinion  among  the  judges,  as  to  the  effect  of  the  evidence,  but  a 
majority  of  the  court  came  to  the  conclusion  that  the  master  had 
deserted  his  duty,  by  leaving  the  personal  command  of  the  vessel, 
and  employing  her  in  conveying  his  own  property  between  Rio 
Janeiro  and  San  Francisco,  and  by  misappropriating  earnings  of 
the  vessel  to  a  large  amount,  all  of  which  was  well  known  to  the 
lender,  or  furnisher,  in  that  case,  who  had,  indeed,  actively  aided 
the  master  in  all  these  transactions.  The  principle,  therefore, 
involved  in  the  decision  was  merely  that  of  good  faith.  What 
was  intended  to  be  referred  to,  I  presume,  must  have  been  the 
following  remarks  in  the  opinion  of  the  court,  in  Thotnas  v.  O^forUj 
on  page  30  of  19  Howard,  viz :  '^  But  the  limitation  of  the  autho- 
rity of  the  master  to  cases  of  necessity,  not  only  of  repairs  and 
supplies,  but  of  credit  to  obtain  them,  and  the  requirement  that 
the  lender,  or  furnisher,  should  see  to  it  that  apparently  such  a 
case  of  necessity  exists,  are  as  ancient  and  well  established  as  the 
authority  itself." 

Upon  this  quotation  it  may  be  observed,  that  the  rule  therein 
laid  down  is  merely  that  there  must  be  a  necessity  for  the  credit. 
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It  does  not  touch  the  question  whether,  if  the  master  be  without 
funds,  and  if  he  must  purchase  on  credit,  a  lien  may  be  created  on 
the  vessel.  No  doubt,  in  that  respect,  is  even  suggested.  Taking 
those  remarks,  therefore,  in  their  fullest  extent,  and  without  quali- 
fication, they  by  no  means  reach  or  affect  the  question  decided  in 
JPratt  V.  Reed.  But  those  remarks  ought  not  to  be  taken  alone, 
and  without  explanation.  What  is  said  about  the  duty  of  the 
lender,  or  furnisher,  must  mean  that  he  must  not  know  that  credit 
was  unnecessary,  and  that  when  admonished  by  circumstances,  he 
must  make  inquiry ;  that  is,  he  must  act  in  good  faith.  If  the 
remarks  are  not  to  be  so  understood,  but  are  to  be  understood  as 
asserting  that  the  lender,  or  furnisher,  is  bound  to  show  that  he 
has  made  inquiry,  although  he  had  no  reason  to  suspect  that  the 
master  had  funds,  or  was  violating  his  duty,  it  would  be  supported 
by  no  authority.  Yet  the  assertion  is  rested  wholly  upon  autho- 
rity; indeed  it  is  laid  down  as  being  ancient  and  well  established, 
and  numerous  citations  to  prove  this  immediately  follow.  These 
citations,  and  the  observations  of  the  court  thereon,  go  no  fur- 
ther than  to  show  that  the  lender,  or  furnisher,  is  bound  to  dili- 
gence as  to  the  necessities  of  the  vessel,  and  good  faith  as  to  the 
necessity  for  the  credit.  See  pages  30  and  31.  As  the  result  of 
the  authorities,  the  law  is  laid  down  on  page  31,  in  the  following 
words:  ^^To  constitute  a  case  of  apparent  necessity,  not  only 
must  the  repairs  and  supplies  be  needful,  but  it  must  be  apparently 
necessary  for  the  master  to  have  a  credit,  to  procure  them.  If 
the  master  has  funds  of  his  own,  which  he  ought  to  apply  to  pur- 
chase the  supplies  which  he  is  bound,  by  the  contract  of  hiring, 
to  furnish  himself,  and  if  he  has  fhnds  of  the  owners,  which  he 
ought  to  apply  to  pay  for  the  repairs,  then  no  case  of  actual  ne- 
cessity to  have  a  credit  exists.  And  if  the  lender  knows  these 
facts,  or  has  the  means,  by  the  use  of  due  diligence,  to  ascertain 
them,  then  no  case  of  apparent  necessity  exists  to  have  a  credit ; 
and  the  act  of  the  master,  in  procuring  a  credit,  does  not  bind  the 
interest  of  the  general  owners  in  the  vessel."  Here  is  not  even  a 
suggestion,  that  if  there  be  a  necessity  for  credit,  the  vessel  may 
not  be  bound  as  much  as  the  owner.  It  goes  only  to  this, — that 
if  the  master  has  funds,  he  has  no  right  to  obtain  credit ;  but  if 
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he  has  not,  he  may  obtain  it  on  the  liability  of  the  yessel,  as  well 
as  of  the  owner.     So  much  for  the  two  anthorities. 

The  court,  in  Pratt  v.  Reedy  do  not  go  into  any  argument,  or 
discussion  of  principle,  in  support  or  elucidation  of  their  decree. 
It  is,  indeed,  said,  toward  the  close  of  the  opinion,  that  these 
liens  should  be  strictly  limited  to  the  necessities  of  commerce 
which  created  them,  and  that  any  relaxation  of  the  law  in  this 
respect,  will  tend  to  perplex  and  embarrass  business.  But  this 
does  not  aid  us,  and  could  not  have  been  intended  to  aid  us,  in 
determining  what  are  the  necessities  which  create  liens,  or  what 
would  be  a  relaxation  of  the  law.  I  believe  it  may  be  safely  said, 
that  those  who  have  been  practically  engaged  in  commerce  and 
navigation,  and  those  who  have  been  most  frequently  called  upon 
to  administer  the  commercial  law,  have  always  thought  that  the 
power  of  a  master  to  give  a  lien  upon  his  vessel,  when  a  necessity 
for  supplies,  and  of  credit,  existed,  in  a  foreign  port,  as  heretofore 
understood,  was  highly  beneficial.  They  have  never  experienced, 
nor  heard  of,  embarrassments  therefrom,  and  they  would  feel  a 
change  of  the  law  as  more  than  a  misfortune.  The  law  protects 
the  rights  of  bond  fide  purchasers,  by  requiring  that,  as  against 
them,  these  liens  should  be  enforced  with  reasonable  diligence. 
Intelligent  owners  are  well  aware  that  the  mere  personal  responsi- 
bility of  men  engaged  in  trade,  in  a  distant  place,  is  not  trusted 
with  the  same  readiness  as  if  accompanied  by  security  upon  pro- 
perty ;  and  that  whatever  risk  the  lender,  or  furnisher,  thinks  he 
takes,  must  be  paid  for  in  the  enhanced  price  of  the  articles.  And 
to  this  it  may  be  added,  that  if  the  furnisher  is  hereafter  to  be 
held  to  prove,  in  all  cases,  that  the  master  could  not  have  ob- 
tained supplies  upon  the  personal  responsibility  of  his  owners,  he 
must  also  be  indemnified,  in  some  way,  for  taking  this  hazard, 
which  will  not  be  inconsiderable;  for  it  is  the  hazard  of  what 
may  be  the  after-thoughts  of  competitors  in  business,  and  what 
they  may  swear,  at  a  future  day,  with  regard  to  their  willingness 
to  have  trusted.  And  it  may  be  asked,  what  degree  of  credit 
will  be  required  ?  Must  it  be  the  highest  or  the  lowest,  or  what 
intermediate  grade  ?  Will  a  lien  be  excluded,  if  the  supplies  can 
be  otherwise  obtained  upon  any  terms,  or  will  it  be  allowed,  if  the 
discount  be  ten,  twenty,  or  what  other  per  cent.  ? 
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There  is  another  feature  of  the  case  now  before  me,  which  I 
am  compelled  to  notice.  There  is  not,  either  in  the  libel  or  an- 
swer, any  allegation  as  to  the  personal  credit  of  the  owners,  or  as 
to  the  ability  of  the  master  to  obtain  the  supplies  on  such  credit 
merely.  Such  allegations,  indeed,  would  be  new  in  this  court, 
and  I  am  not  aware  of  any  precedent  for  them  elsewhere. 

Now  the  inquiry  presents  itself, — ^how  can  I  decide  against  the 
libellant,  merely  because  there  is  no  evidence  that  the  owner  had 
not  sufficient  personal  credit,  when  that  fact  was  not  in  issue ; 
when  the  pleadings  nowhere  either  assert  or  deny  it  ?  How  can 
I  hold  the  libellant  to  prove  what  is  not  alleged  by  either  party  ? 
To  this  I  can  only  reply,  what  indeed  is  entirely  sufficient,  that 
here  again  the  case  of  Pratt  v.  Meed  is  directly  in  point.  In 
that  case  there  was  no  allegation,  and  no  issue,  as  to  the  personal 
credit  of  the  owner ;  and  the  court  decided  against  the  libellant, 
because  he  had  introduced  no  evidence  to  show  that  security  upon 
the  vessel  was  necessary,  and  that  the  supplies  could  not  have 
been  had  upon  the  mere  personal  responsibility  of  the  owner. 

The  difficulty  arising  from  the  pleadings,  which  seemed  to  have 
been  in  the  common  form,  is  not  noticed  by  the  court ;  but  I  can- 
not assume  that  it  was  overlooked.  In  the  case  now  before  me, 
the  answer  alleges  that  credit  was  not,  in  fact,  given  to  the  vessel; 
and  in  Pratt  v.  JReedj  there  was  the  same  allegation.  But  no 
notice  was  taken  of  that  issue,  it  being  superseded  by  the  point 
upon  which  the  cause  was  decided.  The  court  held,  that  in  the 
absence  of  evidence  as  to  the  personal  credit  of  the  owner,  the 
furnisher  had  no  right  to  trust  to  the  vessel ;  and  this,  of  course, 
rendered  it  wholly  immaterial  whether  he  did  so  or  not. 

Being  instructed  and  governed  by  the  case  of  Pratt  v.  Meedy  I 
must  decide  that  the  libellant  never  had  any  lien  upon  this  vessel, 
and  the  libel  must  be  dismissed.  But  I  think  it  must  be  without 
costs,  they  being  within  the  discretion  of  the  court.  And  it  has 
been  with  reference  to  the  exefcise  of  this  discretion,  that  I  have 
been  obliged  to  consider  how  the  law  was  understood  prior  to  that 
case,  and  whether  the  libellant  had  good  grounds  to  expect  to 
prevail,  before  it  was  known  to  him.  I  think  he  had,  and  that 
lie  ought  not,  therefore,  to  be  subjected  to  the  payment  of  costs. 

Libel  dismissed  without  costs. 
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Mr.  Justice  Story,  who  was  declared  by  Lord  Campbell,  (2  Story's  life  of 
Story,  429,)  to  be  the  first  jurist  of  the  age,  and  whose  exhausting  research  and 
thoroughness  of  learning,  especially  in  admiralty  law,  have  scarcely  been  equalled, 
seems  never  to  have  heard  of  the  doctrine  promulgated  in  I^ati  y.  Reed,  In 
his  elaborate  judgment  in  the  case  of  The  Fortitude,  3  Sumn.  228,  he  laid  down 
the  law  as  to  tacit  hypothecations,  in  the  same  manner  as  did  Dr.  Lushington, 
as  above  quoted. 

In  the  same  opinion.  Judge  Story  declares  that  there  must  be  a  different  ne. 
cessity,  in  order  to  uphold  a  bottomry  bond ;  that  if  the  money  can  be  obtained 
upon  the  credit  of  the  owner,  he  is  not  at  liberty  to  subject  the  ship  to  the  ex- 
pensive and  disadvantageous  lien  of  an  hypothecatory  instrument. 

That  most  learned  and  accomplished  admiralty  lawyer.  Judge  Ware,  in  The 
Phosbe,  says :  ''All  the  contracts  of  the  master,  with  the  mariners  for  their  wageSy 
with  material  men  for  repairs  and  supplies  of  rigging,  or  for  provisions,  or  other 
necessaries  for  the  vessel,  involved  a  tacit  hypothecation  of  the  ship  and  freight,'' 

In  what  Judges  Story,  Lushington  and  Ware  have  said  of  resulting  liens,  they 
have  but  followed  the  common  language  of  the  books. 


Marchf  1859. 

Bkown  v.  Overton. 

A  seaman  receiving  an  ii^ury  in  the  performanee  of  his  duty,  must  be  eared  at  the 

expense  of  the  ship. 
On  a  voyage  from  Calcutta  to  Boston,  and  twenty-five  days  before  passing  within  sight 

of  SL  Helena,  a  seaman  fell  from  aloft  and  broke  both  legs :  Held,  that  it  was  the 

duty  of  the  master  to  have  put  into  SL  Helena,  for  the  core  and  relief  of  the  ■«•■»*« 
The  master  was  also  held  responsible  for  negleot  during  the  passage,  and  after  reaching 

Boston. 

S  PRAGUE,  J. — ^The  libellant  was  a  seaman,  and  the  respondent 
master,  of  the  ship  Modem  Times,  on  a  voyage  from  Calcutta  to 
Boston. 

When  about  fifty  days  out  from  the  Sand-heads,  the  libellant, 
while  reefing  a  topsail  in  the  night  time,  was  thrown  from  the 
yard  by  the  sudden  motion  of  the  sail  and  yiolence  of  the  wind, 
and  by  his  fall  broke  both  legs  below  the  knees.  There  was  no 
person  on  board  skilled  in  medicine  or  surgery;  but  the  master, 
with  the  aid  of  a  passenger  and  one  of  the  crew,  set  the  bones  and 
secured  them  by  bandages  and  splints,  as  well  as  he  could,  and 
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the  libellant  was  then  placed  in  a  hammock  in  the  forward  cabin, 
whence,  after  three  or  four  days,  he  was  removed  to  the  forecastle, 
and  there  continued,  lying  in  his  hammock,  until  four  days  after 
the  arrival  of  the  ship  in  Boston.  He  was  then  carried  to  the 
Massachusetts  Hospital.  It  was  there  found  that  the  left  leg  was 
somewhat  distorted,  but  this  evil  was  corrected  by  the  eminent 
surgeons  of  that  institution.  The  right  leg  was  in  a  much  worse 
condition.  The  foot  was  turned  out,  so  as  to  be  at  right  angles 
with  its  natural  position,  and  this  it  was  found  impossible  to  remedy. 
This  distortion,  and  the  deformity  and  disability  arising  therefrom, 
must  remain  for  life. 

There  are  three  grounds  of  complaint  against  the  master : — 

1st,  That  he  did  not  put  into  St.  Helena. 

2d,  Want  of  proper  care  and  attention  during  the  passage. 

8d,  Neglect  after  arriving  at  Boston. 

As  to  the  first :  The  accident  happened  on  the  80th  of  March, 
1858,  the  vessel  then  being  twenty-five  days  sail  from  St,  Helena. 
There  was  a  conversation  between  the  master  and  officers,  and  the 
only  passenger  on  board,  as  to  the  necessity  of  going  into  that 
island ;  the  question  being  whether,  if  they  retained  the  libellant 
on  board,  mortification  would  take  place  in  passing  the  equator. 
The  master  decided  not  to  go  into  St.  Helena,  although  he  in- 
tended to  make  the  island,  for  the  purpose  of  correcting  his  longi- 
tude. On  the  morning  of  the  25th  of  April,  they  made  St.  Helena 
distant  about  forty  miles,  having  passed  it  in  the  night,  but  the 
wind  was  such  that  they  could  have  reached  it,  even  then,  in  eight 
or  ten  hours.  Some  question  has  been  made  as  to  the  degree  of 
surgical  skill  which  could  have  been  found  at  St.  Helena ;  but 
there  is  no  doubt  that  some  degree  of  professional  skill,  as  well  as 
nursing  and  rest,  could  there  have  been  obtained,  and  to  this  the 
libellant  was  entitled.  A  E(eaman  disabled  in  the  service  of  a  ship 
is  to  be  cured  at  the  expense  of  the  ship.  To  this  his  right  is  as 
perfect  as  to  food  or  wages.  It  is  incumbent  upon  the  master  to 
furnish  means  of  cure,  and  to  use  all  reasonable  exertions  for  that 
purpose.  Scarcely  a  case  can  be  presented,  where  this  obligation 
applies  with  greater  force  than  the  present.  This  seaman,  at  the 
command  of  his  officer,  had  exposed  his  life  and  his  limbs  for  the 
preservation  of  the  ship.     He  was  thrown  from  the  yard-arm,  and 
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both  legs  were  badly  fractured.  There  was  no  surgical  skill  on 
board,  and  the  unceasing  motion  of  the  ship,  and  the  accidents 
and  discomforts  to  which  he  was  necessarily  exposed,  were  un- 
favorable to  his  cure.  The  master  intended  to  go  within  sight  of 
St.  Helena,  and  if  he  had  shaped  his  course  to  go  into  port,  he 
might,  with  only  a  few  hours  detention,  have  consulted  the  Ameri- 
can consul,  obtained  surgical  aid  and  advice,  and  ascertained  how 
far  it  was  necessary,  or  would  be  useful,  for  the  libellant  to  be  lefk 
on  shore.  The  reason  assigned  by  the  master,  since  his  return, 
for  not  having  left  this  seaman  at  St.  Helena,  is  that  it  would  have 
occasioned  expense.  This  presents  not  the  least  extenuation.  It 
is  merely  saying  that,  if  he  had  performed  his  duty,  the  owners 
would  have  been  subjected  to  a  burden  which  the  law  imposes. 

The  master  ought  to  have  gone  into  St.  Helena,  to  have  given 
to  the  seaman  the  means  of  cure  which  that  place  afforded,  and 
for  this  neglect  the  libellant  is  entitled  to  recover  such  damages 
as  he  sustained. 

As  to  the  second  ground  of  complaint :  No  blame  attaches  to 
the  master  during  the  first  three  or  four  days,  nor  for  removing 
the  seaman  to  the  forecastle.  It  is  not  shown  that  the  cabin  was 
a  better  place.  After  his  removal  to  the  forecastle,  the  master 
visited  him  occasionally,  but  not  often,  and  the  steward  carried 
him  food  regularly,  from  the  cabin  table.  This  was  all  the  atten- 
tion afforded  him  by  the  master's  order.  No  one  was  directed 
to  render  him  any  further  service. 

The  accident  happened  on  the  80th  of  March.  The  vessel  did 
not  arrive  in  Boston  till  the  10th  of  June.  For  more  than  sixty 
days  he  lay  in  his  hammock,  in  the  forecastle,  utterly  helpless, 
and  for  a  portion  of  the  time  in  great  pain.  Yet^  whatever  his 
wants  or  his  sufferings,  there  was  no  one  there  whom  he  had  a 
right  to  call  upon  for  relief.  He  was  left  to  the  chance  and  vol- 
untary attentions  of  other  seamen.  No  reason  is  assigned  for 
this  neglect.  The  ship  was  not  short  handed,  and  the  weather 
during  most  of  the  passage  was  mild.  Some  one  of  the  ship's 
company  might  have  been  designated  to  care  for  and  watch  over 
this  disabled  seaman,  and  relieved  from  his  other  duties,  except 
in  case  of  emergency.  That  this  would  have  alleviated  the  suf- 
ferings of  the  libellant,  there  can  be  no  doubt ;  how  far  it  might 
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have  prevented  the  distortion  of  the  right  leg,  it  is  impossible  to 
8tate,  as  it  cannot  be  known  whether  that  misfortune  was  the  re- 
sult of  the  original  imperfect  setting  of  the  bone,  or  of  subsequent 
displacement.  And  it  is  now  uncertain  how  far  it  could  have  been 
remedied  on  ship-board.  I  think  the  libellant  did  not  receive  that 
attention  during  the  passage,  which  the  master  could  and  ought 
to  have  furnished. 

The  third  ground  of  complaint  is  neglect  after  the  arrival  of 
the  vessel  at  Boston.  The  ship  came  to  anchor  at  that  place,  on 
the  afternoon  of  Thursday,  and  hauled  into  the  wharf  about  one 
o'clock  on  Friday,  on  which  day  the  crew  were  discharged  and 
left  the  ship.  The  master  left  on  Saturday,  and  did  not  return 
until  Monday.  No  one  remained  by  the  ship  but  the  mate,  who 
paid  no  attention  to  the  libellant,  except  sending  him  food  from 
on  shore.  It  rained  on  Saturday  and  Sunday.  The  forecastle 
-was  a  scene  of  confusion  and  discomfort,  from  the  seamen  prepar- 
ing and  taking  away  their  luggage,  and  from  rigging  being  put 
into  the  forecastle,  and  the  condition  in  which  it  was  left. 

On  Monday,  the  master  proposed  to  send  the  libellant  to  the 
Marine  Hospital,  at  Chelsea,  but  at  his  request,  and  by  the  inter- 
position of  a  friend,  he  was  carried  to  the  Massachusetts  Hospital. 
It  is  alleged  that  a  permit  to  carry  this  seaman  to  the  Marine 
Hospital  could  not  be  obtained  till  Monday ;  but  of  this  there  is 
BO  proof,  and  I  cannot  believe  that  a  seaman  arriving  in  a  dis- 
abled condition,  has. been  kept  out  of  the  Marine  Hospital  for 
three  or  four  days,  from  mere  official  formality.  ' 

But  even  if  it  had  been  so,  it  would  not  excuse  the  master* 
Competent  surgeons  were  at  hand,  and  one  should  have  been  called 
immediately,  and  suitable  nursing  and  lodging  also  should  have 
been  provided  at  the  expense  of  the  ship,  either  at  the  Massachu- 
setts Hospital,  or  elsewhere.  The  master  neither  performed  this 
duty  himself,  nor  made  report  to  the  owners,  that  they  might  as- 
sume it ;  and  for  this  omission  he  must  be  held  responsible. 

It  remains  only  to  determine  what  amount  of  damages  shall  be 
awarded.  The  libellant  is  entitled  to  indemnity  for  all  that  he 
has  suffered  from  the  omission  of  the  master  to  go  into  St.  Helena, 
and  from  his  culpable  neglect  during  the  passage,  and  after  arriv- 
ing at  Boston.    The  first  ground  is  that  mainly  relied  upon.    It  is 
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insisted  that  the  permanent  deformity  and  disability  are  owing  to 
that  unjustifiable  omission.  The  accident  happened  on  the  30th 
of  March.  On  the  25th  April,  the  vessel  could  have  put  into  St. 
Helena.  Were  the  bones  of  the  right  leg  then  so  united  and  con- 
solidated that  they  could  not  have  been  restored  to  their  natural 
position,  and  the  permanent  distortion  have  been  prevented? 
Upon  this  question,  two  of  the  surgeons  of  the  Massachusetts 
Hospital  have  been  called  as  witnesses.  One  gave  an  opinion  in 
the  affirmative,  and  the  other  in  the  negative.  The  former,  how- 
ever, was  expressed  with  more  confidence.  The  latter  not  being 
unqualified. 

The  preponderance  of  evidence  is  in  favor  of  the  assertion  that 
the  curative  process  had  not  gone  so  far  in  twenty-six,  or  even 
thirty  days  from  the  accident,  but  that  the  distortion  could  have 
been  remedied  by  surgical  skill.  This,  however,  is  doubtful.  It 
is  also  uncertain  what  degree  of  surgical  skill  could  have  been 
found  at  St.  Helena.  These  doubts  would  have  been  prevented,  if 
the  master  had  performed  his  duty.  By  going  into  that  port,  it 
would  have  been  ascertained  what  could  be  accomplished.  Still  I 
cannot  give  to  the  libellant  the  same  measure  of  damages,  as  if  it 
were  certain  that  the  whole  permanent  injury  arose  from  the  mas- 
ter's default.  I  must  make  a  considerable  deduction  by  reason  of 
the  uncertainty  that  remains  in  this  respect.  What  the  libellant 
has  certainly  lost,  is  the  chance,  or  probability,  of  a  remedy  or 
cure,  more  or  less  complete,  by  being  carried  into  St.  Helena. 
And  for  this  loss,  as  well  as  for  what  he  has  suffered  on  the  minor 
grounds  of  complaint,  he  is  entitled  to  a  full  indemnity. 

Decree  for  $600  and  costs. 

J.  S.  PrtncBj  for  the  libellant. 

T.  JET.  Itti$9eU,  for  the  respondent. 

From  this  decree  the  respondent  appealed,  but  before  the  hear- 
ing the  case  was  settled  by  the  parties. 
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United  States,  by  Infokmation,  v.  One  Case  Stereoscopic 

Slides. 

If  a  rerdiot  finds  facts  not  pat  in  issue  by  the  pleadings,  it  is  so  far  nugatory. 

By  Statute  1857,  cbap.  63,  if  an  invoice  or  package  of  imported  goods  contains  some 
articles  which  are  indecent^  or  obscene,  and  others  which  are  not,  the  whole  are  liable 
to  forfeiture.  The  indecent  or  obscene  articles  are  to  be  destroyed,  and  the  others  to 
be  sold. 

An  information  was  filed  against  one  case  of  stereoscopic  slides,  alleging  them  to  be  in- 
decent and  obscene,  and  praying  that  they  might  be  condemned  and  destroyed,  and 
the  general  issue  was  pleaded.  The  jury  found  that  a  part  of  the  slides  imported  in 
the  case  were  indecent,  and  that  the  rest  were  neither  indecent  nor  obscene. 

Under  such  pleadings,  only  those  found  to  be  indecent  can  be  condemned,  and  the  resi- 
due must  be  acquitted. 

If  a  reidict  find  that  two  kinds  of  slides  were  in  the  same  case,  it  is  not  a  finding  thAt 
they  were  in  the  same  package. 

The  facts  appear  in  the  opinion  of  the  conrt. 

Sprague,  J. — This  prosecution  is  founded  on  the  Statute  of 

1857,  chap.  63,  prohibiting  the  importation  of  indecent  or  ob- 
scene articles,  prints,  paintings,  lithographs,  &;c. 

The  seizure  was  made  on  land.  A  trial  has  been  had  by  a  jurj, 
who  have  returned  their  verdict,  and  the  question  now  is,  what 
judgment  shall  be  entered. 

The  information  sets  forth,  that  "  on  the  80th  of  December, 

1858,  Arthur  W.  Austin  then  and  now  collector  of  the  customs 
for  the  Revenue  District  of  Boston  and  Charlestown,  in  said  Dis- 
trict of  Massachusetts,  did,  at  said  port  of  Boston  and  Charles- 
town,  and  on  land,  seize  as  forfeited  to  the  use  of  the  said  United 
States  of  America,  one  case  of  stereoscopic  slides,  marked  J.  B. 
Ill,  imported  into  the  United  States  from  a  foreign  port  or  place, 
in  the  steamship  Arabia,  and  now  hath  the  same  in  his  possession, 
as  being  forfeited  and  subject  to  destruction,  for  that  the  said 
stereoscopic  slides  are  indecent  and  obscene  articles." 

The  information  concludes  with  praying,  '^  that  the  said  case  of 
stereoscopic  slides  be  condemned  by  the  definitive  sentence  and 
decree  of  the  said  judge,  as  forfeited  and  subject  to  destruction, 
and  that  the  same  may  be. destroyed  after  condemnation." 

Walter  P.  Cottle  appeared  and  put  in  a  claim,  as  owner,  to  all 
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the  stereoscopic  slides,  excepting  fifty-nine.  Those  fifty-nine  are 
admitted  to  be  indecent,  and  subject  to  condemnation.  The  resi- 
due, being  1924  in  number,  the  claimant  defends,  and  has  put  in 
a  plea  denying  the  truth  of  the  allegations  in  the  information, 
that  is,  amounting  to  the  general  issue.  Upon  this  plea,  the  jury 
have  returned  the  following  verdict :  "  The  jury  find  that  the  case 
of  stereoscopic  slides,  named  in  the  said  information,  was  imported 
by  the  said  W.  P.  Cottle,  and  ^aid  case  did  contain  fifty-nine 
stereoscopic  slides  that  are  indecent,  and  that  as  to  all  the  other 
stereoscopic  slides  contained  in  said  case,  and  claimed  by  said  W. 
P.  Cottle,  the  same  are  not  indecent  or  obscene." 

The  district  attorney  now  moves  that  judgment  be  rendered 
against  all  the  stereoscopic  slides,  as  forfeited,  and  that  the  fifty- 
nine  which  have  not  been  claimed  or  defended,  and  are  admitted 
to  be  indecent,  be  ordered  to  be  destroyed,  and  that  the  residue 
be  ordered  to  be  sold  for  the  benefit  of  the  United  States. 

As  to  the  fifty-nine,  there  is  no  controversy.  They  were  a  part 
of  the  contents  of  the  case  proceeded  against,  in  the  information, 
as  indecent,  and  being  found  to  be  such,  must  be  condemned  and 
destroyed.  But  as  to  the  1924  which  have  been  claimed  and  de- 
fended, the  motion  of  the  district  attorney  encounters  two  difficul- 
ties. 1st,  The  only  allegation  against  them  in  the  information  is 
that  they  are  indecent  and  obscene,  but  the  verdict  finds  that  they 
are  neither  indecent  nor  obscene.  It  is  urged,  however,  that  they 
were  imported  in  the  same  package  with  others  that  were  indecent, 
and  for  that  reason  are  subject  to  forfeiture.  But  this  ground  of 
forfeiture  is  nowhere  alleged  in  the  information.  The  charge  in 
the  information  is  quite  difierent.  They  are  charged  not  with 
being  merely  in  bad  company,  but  with  being  themselves  corrupt, 
and  the  sentence  denounced  by  the  law  for  these  two  oflfences  is 
by  no  means  the  same ;  for  the  one  they  are  to  be  forfeited  and 
sold,  for  the  other  they  are  to  be  condemned  and  destroyed.  The 
information  asks  only  for  this  latter  judgment,  and  presents  a  case 
warranting  only  that  judgment.  How,  then,  can  I  make  a  deci- 
sion upon  grounds  not  set  up  in  the  pleadings,  and  render  a  judg- 
ment not  called  for,  or  warranted  by  them  ?  It  is  urged  that  I 
may  do  so,  because  the  verdict  finds  sufficient  to  authorize  condem- 
nation.   But  this  position  is  untenable.     The  verdict  can  legiti- 
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mately  find  no  fact  that  has  not  been  put  in  issue,  and  so  far  as  it 
goes  beyond  the  allegations  of  the  pleadings,  it  is  inoperative  and 
void.  The  jury  can  decide  only  the  questions  which  have  been 
submitted  to  their  determination  by  the  pleadings.  If,  therefore, 
it  were  true,  ag|  assumed  in  the  argument,  that  the  verdict  con- 
tains enough  to  warrant  a  judgment  of  forfeiture,  still  such  judg- 
ment could  not  be  pronounced  upon  this  information,  and  the  plea 
of  general  issue. 

But  there  is  still  a  further  difficulty.  The  verdict  does  not  find 
facts  enough  to  warrant  condemnation.  It  finds,  indeed,  that  the 
1924  stereoscopic  slides  which  were  not  indecent,  were  imported 
in  the  same  case  with  the  fifty-nine  which  were  indecent.  The  sta- 
tute prohibits  the  importation  of  indecent  or  obscene  articles,  and 
says,  that  ^'all  invoices  and  packages,  whereof  any  such  articles 
shall  compose  a  part,  are  hereby  declared  to  be  liable  to  be  pro- 
ceeded against,  seized  and  forfeited.'*  The  verdict  does  not  find 
that  the  stereoscopic  slides,  claimed  and  defended  in  this  case, 
were  in  any  invoice  or  package  of  which  the  fifty-nine  which  were 
indecent  composed  a  part.  It  is  only  found  that  they  were  in  the 
same  case.  Now  although  a  package  is  not  always  a  case,  yet  it 
may  be  true  that  a  case  of  goods,  in  the  language  of  importers,  is 
always  a  package ;  but  this  I  cannot  judicially  know.  It  is  a 
question  of  the  meaning  of  a  term  used  in  a  particular  trade  or 
business.  The  statute  relates  to  importation  from  abroad,  and 
the  names  which  it  uses,  in  describing  articles  of  importation,  have 
the  meaning  which  has  been  given  to  them  by  those  engaged  in 
that  business.  What  is  the  meaning  of  such  terms,  or  of  techni- 
cal words  in  any  art  or  science,  is  a  question  of  fact  to  b»  submit- 
ted to  the  jury.  Thus,  under  the  revenue  laws,  whether  a  certain 
article  imported  was  loaf  sugar  ;(a)  and  in  another  case  whether  the 
article  was  hemp ;  and  in  another  whether  it  was  crude  saltpetre, 
was  submitted  to  the  jury.  Indeed,  this  has  been  done  in  a  great 
many  cases,  and  as  to  a  great  variety  of  goods.  The  jury  not 
having  found  that  the  case  in  which  all  these  stereoscopic  slides 
were  imported  was  a  package,  I  do  not  know  and  cannot  assume 


(a)  Untied  States  ▼.  Breeds  1  Somn.  159.    The  other  two  cases  referred  to 
were  decided  Id  the  District  Conrt,  (Massachusetts,)  and  are  not  reported. 
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it  to  be  SO.  The  verdict,  therefore,  does  not  show  that  the  1924 
slides  claimed  by  Mr.  Cottle  were  imported  contrary  to  law,  and 
as  to  them,  on  both  grounds  of  objection,  the  judgment  must  be 
that  the  United  States  take  nothing  by  their  information,  and 
that  the  bond  which  was  given  by  the  claimant  to  obtain  a  deli- 
very of  those  articles,  be  cancelled. 

(7.  L.  Woodbury^  district  attorney,  for  the  United  States. 

B.  F.  Mallettj  for  the  claimant. 


April,  1859. 

Campbell  v.  Hadley  et  als. 

The  Massaobnsetts  Statute  of  1857,  chsp.  141,  does  not  abolub  impriBonment  for  debt, 
within  the  meaning  of  the  United  States  Statnte  of  1841,  chap.  2. 

The  United  States  Statute  of  1830,  chap.  35,  is  not  prospectiye,  but  adopts  Btate  legis- 
lation as  it  then  existed. 

The  conditions  and  restrictions  npon  which  imprisonment  for  debt  was  aDowad  in  Mas- 
sachusetts, when  the  United  States  Statute  of  1839  was  passed^  were  preseribed  by  the 
Massachusetts  Revised  Statutes  of  1836,  chap.  97. 

A  discharge,  by  taking  the  poor  debtor's  oath,  pursuant  to  the  United  States  Btatuies  of 
1800,  chap.  4,  and  1824,  chap  3,  is  valid. 

A  suit  is  not  terminated  by  the  rendition  of  judgment,  nor  until  satisfaetlon  thereof! 

The  court  has  jurisdiction  of  all  proceedings  consequent  upon  the  judgment  to  obtain 
satisfaction. 

Where  a  bond  for  the  gaol-liberUes  is  taken,  and  duly  returned  and  enrolled,  the  coort 
has  jurisdiction  of  a  petition  in  the  nature  of  a  •etre/octof,  npon  such  bond. 

The  facts  appear  in  the  opinion  of  the  court. 

Sprague,  J. — In  February  last,  the  libellant  had  a  decree  in 
this  court,  against  Alpheus  Hadley,  for  $125  and  costs,  in  an  ad- 
miralty* suit  for  a  marine  tort.  Execution  was  sued  out  upon  that 
decree,  and  Hadley  was  arrested  thereon  and  committed  to  the 
common  gaol,  in  Boston.  Subse(][uently  the  debtor,  with  Caleb 
B.  Watts  and  Francis  Fluker  as  his  sureties,  gave  bond  for  the 
gaol-liberties ;  that  is,  conditioned,  among  other  things,  that  Hadley 
should  continue  a  true  prisoner,  within  the  limits  of  the  prison. 
Immediately  after  giving  this  bond,  Hadley  went  beyond  all  the 
gaol-limits  which  had  ever  been  established,  and  out  of  the  Common- 
wealth of  Massachusetts.  That  bond  has  been  returned  and  en- 
rolled in  this  court,  and  this  suit,  in  the  nature  of  a  »nre  feieioi, 
is  now  brought  thereon. 
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Three  objections  have  been  taken  by  the  respondents. 

Ist.  That  the  imprisonment  was  illegal,  because  the  affidavit 
required  by  the  Massachusetts  Statute  of  1857,  chap.  141,  as  pre- 
requisite to  a  commitment,  was  not  made. 

2d.  That  at  the  time  of  executing  this  bond  there  were  no 
prison  limits,  they  having  been  abolished  by  the  Massachusetts 
Statute  of  2l8t  May,  1856. 

8d.  That  this  court  has  not  jurisdiction. 

It  has  not  been  contended  by  the  learned  counsel,  that  impris- 
onment for  debt  has  been  abolished  in  Massachusetts,  within  the 
meaning  of  the  United  States  Statute  of  1841,  chap.  2.  That 
question  came  before  the  Circuit  Court,  in  this  district,  in  The 
matter  of  Watson  Freeman^  2  Curtis,  C.  C.  491,  and  it  was  held 
by  both  the  judges,  that  the  Massachusetts  Statute  of  1855  did 
not  abolish  imprisonment  for  debt,  within  the  meaning  of  the  Act 
of  Congress  of  1841.  The  reasons  which  governed  the  court  in 
that  decision,  are  applicable  to  the  Massachusetts  Statute  of  1857, 
and  therefore  imprisonment  for  debt  is  still  allowed,  on  process 
issuing  from  the  courts  of  the  United  States,  in  this  district. 

By  the  United  States  Statute  of  1839,  chap.  35,  imprisonment 
for  debt,  where  permitted,  is  subject  to  the  conditions  and  restric- 
tions prescribed  by  State  legislation.  In  The  matter  of  Watson 
Freemanj  above  referred  to,  it  was  held  that  this  statute  was  not 
prospective,  and  adopted  only  the  State  laws  then  existing ;  and 
to  this  opinion  I  still  adhere.  This  is  a  complete  answer  to  the 
first  and  second  objections  made  by  the  respondents,  which  rest 
wholly  upon  the  Massachusetts  Statutes  of  1855  and  1857. 

The  validity  of  this  bond  must  be  tried  by  the  laws  respecting 
imprisonment  for  debt,  as  they  existed  in  the  State  of  Massachu- 
setts, when  the  Act  of  Congress  of  1839  was  passed.  At  that 
time,  the  Revised  Statutes  of  1836,  chap.  97,  sec.  63,  was  in  force, 
and  this  bond  seems  to  have  been  taken  pursuant  to  its  provisions, 
and  is  therefore  valid.  To  prevent  misapprehension,  I  think  it 
proper  to  say  that  I  do  not  mean  to  be  understood  that  the  mode 
of  obtaining  a  discharge  from  confinement  must  necessarily  be 
that  which  is  prescribed  by  the  State  laws.  The  United  States 
Statutes  of  1800,  chap.  4,  and  1824,  chap.  3,  have  provided  a 
mode  of  discharge,  by  taking  the  poor  debtor's  oath ;  and  it  has 
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been  decided  bj  the  Supreme  Court  of  Massachusetts,  in  Lock- 
hurst  V.  Westj  7  Met.  230,  that  a  compliance  with  their  require- 
ments is  sufficient. 

The  remaining  objection  is  that  this  court  has  not  jurisdiction. 
There  is  no  doubt  that  the  court  had  jurisdiction  of  the  original 
suit.  Indeed  that  must  be  considered  as  settled  by  the  decree. 
The  present  application  is  but  a  continuation  of  the  proceedings 
in  that  suit,  in  order  to  obtain  satisfaction  of  the  judgment.  This 
view  is  sanctioned  by  several  decisions.  The  United  States  Sta- 
tute of  1789,  chap.  21,  speaks  of  the  modes  of  process,  and  the 
Statute  of  1792,  chap.  36,  speaks  of  the  forms  and  modes  of  pro- 
ceeding in  the  courts  of  the  United  States.  The  terms  "  modes 
of  process,"  and  "forms  and  modes  of  proceeding,"  as  used  in 
these  acts,  are  said  by  Marshall,  G.  J.,  to  be  of  the  same  import, 
and  to  embrace  the  whole  progress  of  the  suit,  and  every  transac- 
tion in  it,  from  its  commencement  to  its  termination,  which  does 
not  take  place  until  the  judgment  shall  be  satisfied.  Wayman  v. 
Southard^  10  Wheaton,  1 ;  Lochhurst  v.  West^  7  Mete.  232 ;  Beers 
V.  Haughtan^  9  Peters,  329.  A  commitment  on  execution,  and  giv- 
ing bond  for  gaol-liberties,  are  not  a  satisfaction  of  the  judgment. 
Even  after  a  discharge  by  taking  the  poor  debtor's  oath,  a  fieri 
facias  may  issue,  in  order  to  obtain  satisfaction.  In  United  State* 
V.  KnigU  et  al.^  (3  Sumn.  372,  375,  376,)  Judge  Story  held  that 
the  United  States  Statute  of  1828,  chap.  68,  adopted  the  State 
laws  as  they  then  existed,  and  that  all  proceedings  consequent 
upon,  and  incident  to  writs  of  execution  and  other  final  process, 
until  the  complete  satisfaction  and  discharge  .thereof,  are  properly, 
in  the  sense  of  the  act,  proceedings  on  the  execution,  or  other 
final  process ;  and  that  therefore  the  proceedings  to  obtain  gaol- 
liberties,  by  a  debtor  imprisoned  on  such  execution,  or  other  final 
process,  are  "proceedings  thereupon,"  within  the  scope  and  pur- 
view of  the  act. 

The  taking  of  this  bond  was  a  proceeding  in  the  suit,  being  con- 
sequent to  a  commitment  on  execution,  and  before  the  satisfaction 
of  the  judgment.     The  court,  therefore,  has  jurisdiction. 

Decree  for  the  plaintiff  with  costs. 

F,  TT.  Sawyer^  for  the  plaintiff. 

J.  H.  Prince  ^  J.  S,  Bradley^  for  the  respondents. 
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The  Schooner  Treasurer. 


April,  1869. 

The  Schooner  Treasurer. 

E.   C.   PRESCOTT,   CLAIMANT. 

Tbe  assignee  of  a  bill  of  lading  has  no  right  to  require  a  delivery  of  the  cargo,  without 

paying  freight. 
But  he  has  a  right  to  have  it  discharged,  so  that  it  can  be  examined,  to  ascertain  whether 

it  corresponds  with  the  bill  of  lading  in  quantity  and  quality. 
Where  the  quantity  is  to  he  ascertained  by  weighing,  the  holder  of  the  bill  of  lading  ha« 

no  right  to  insist  that  the  certificate  of  a  particular  weigher,  selected  by  himself,  shall 

be  conclusive. 
If  he  so  insist,  it  is  equivalent  to  a  refusal  to  receive  the  cargo. 
If  the  consignee  named  in  a  bill  of  lading  make  a  contract  for  the  sale  of  the  cargo,  for 

oash  or  notes,  and  assign  the  bill  of  lading  to  the  purchaser,  and  the  latter  refuse  to 

receive  the  cargo,  and  make  payment,  except  upon  conditions  which  he  has  no  right 

to  prescribe,  the  consignee  may  rescind  the  contract  of  sale. 

In  this  ca43e,  the  libel,  filed  on  the  18th  day  of  April,  in  sub- 
stance alleged  that  the  master  of  the  schooner,  on  the  24th  of 
March  last,  signed  a  bill  of  lading  for  250  tons  of  coal,  shipped 
by  E.  A,  Packer  &  Co.,  at  Philadelphia,  to  be  delivered  to  J.  E. 
Howard,  or  his  assigns,  at  Boston,  on  payment  of  freight ;  and  that 
on  the  arrival  of  the  vessel  here,  Howard  sold  the  cargo,  and  in- 
dorsed the  bill  of  lading  thereof,  to  the  libellant,  who  thereupon  noti- 
fied the  master  where  to  deliver  the  coal,  and  requested  him  to  deli- 
ver it  accordingly ;  but  that  the  master,  after  having  hauled  his 
vessel  to  the  libellant's  wharf,  refused  to  deliver  the  coal,  and 
hauled  the  vessel  to  Prescott's  wharf,  and  Vas,  at  the  time  of  filing 
the  libel,  discharging  her  cargo  there.  The  libel  treated  this  as  a 
conversion  of  the  cargo  to  the  use  of  the  owners  of  the  vessel,  and 
the  damages  demanded  were  the  value  of  the  cargo,  and  the  amount 
of  inconvenience  occasioned  to  the  libellant  by  its  non-delivery. 

The  claimant's  answer  substantially  admitted  the  facts  alleged 
in  the  libel,  except  as  to  the  refusal  to  deliver,  and  alleged  a  ten- 
der by  the  master,  and  a  refusal  to  receive  the  coal  by  the  libellant. 

The  witnesses  being  all  present.  Judge  Sprague  consented,  at  the 
request  of  the  parties,  to  hear  and  decide  the  case  before  the  re- 
turn-day of  the  wi^rant. 
31 
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After  a  full  hearing,  a  decree  was  entered  in  favor  of  each  of  the 
libellants.  Two  of  these  decrees,  yiz.,  those  in  favor  of  Miller  and 
Griffin  respectively,  were  final  in  this  court.  From  the  other  four 
appeals  have  been  taken  and  allowed.  The  proctor  now  claims  to 
tax  the  whole  costs  in  the  two  cases  which  have  not  been  appealed. 
This  is  resisted  by  the  proctor  for  the  claimants,  who  contends 
that  the  whole  costs  should  be  apportioned  among  the  several 
libellants.  In  considering  the  question  which  has  been  raised,  it 
is  to  be  remembered  that  although  these  libellants  are  united  in 
one  libel,  yet  their  claims  are  not  joint,  but  several  and  independ- 
ent, and  a  separate  decree  is  entered  for  each ;  and  although  the 
aggregate  of  such  decrees  far  exceeds  the  amount  required  by  law 
to  authorize  an  appeal,  yet  no  appeal  is  allowed,  except  where  the 
separate  decree,  exclusive  of  costs,  exceeds  $50.  By  statute, 
and  also  by  the  maritime  law,  seamen  are  permitted  to  unite  in 
one  suit  for  their  wages,  although  their  contracts  are  several,  and 
the  right  of  each  distinct  from  that  of  all  others.  And  the  claim 
of  each  must  be  tried,  in  most  respects,  in  the  same  manner  as  if 
he  were  prosecuting  a  separate  suit.  Where  seamen  have  so  joined, 
if  any  of  the  taxable  costs  have  been  incurred  for  the  exclusive 
benefit  of  any  one  or  more  of  the  libellants,  they  are  to  be  taxed 
in  the  case  or  cases  of  the  person  for  whose  exclusive  benefit  they 
were  incurred.  But  the  costs  which  have  been  incurred  for  the 
maintainance  of  all  the  claims,  and  which  were  necessary  for  the 
vindication  of  the  rights  of  each  and  every  of  the  libellants,  are 
to  be  awarded  to  those  who  have  actually  paid  such  costs,  or  have 
given  security  therefor.  Thus  if  one  of  the  libellants  had,  in  the 
prosecution  of  his  own  claim,  necessarily  incurred  expenses  in 
taking  depositions,  he  could  not  be  deprived  of  his  taxable  costs 
therefor,  merely  because  the  same  depositions  enured  to  the  benefit 
of  other  libellants.  Or  if,  instead  of  himself  advancing  the  money, 
he  had  given  security  to  his  agent  or  proctor,  who  thereupon  had 
made  the  necessary  payments,  he  would  be  entitled  to  have  such 
costs  awarded  to  him.  The  present  case  does  not  indeed  come 
within  this  category,  but  stands,  I  think,  upon  the  same  principle. 
It  appears  that  the  proctor  has  himself  paid  for  taking  depositions, 
and  incurred  other  expenses  for  his  clients,  and  he  holds  each  and 
all  of  the  libellants  responsible  for  all  the  expenses  incurred  to 
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maintain  his  claim.  Having  recoyered  final  judgment  in  favor  of 
two  of  the  libellants,  and  being  authorized  to  receive  payment,  he 
Trill  have  the  fruits  of  that  judgment  in  his  hands,  and  may  in- 
demnify himself  therefrom,  for  all  the  advances  which  he  has 
made  in  prosecuting  the  suit  in  favor  of  those  two  libellants,  and 
it  is  but  just  that  they  should  be  reimbursed  the  costs  which  they 
fihall  thus  have  actually  paid.  This  will  be  no  injustice  to  the 
claimant.  It  is  by  his  own  breach  of  contract  and  violation  of 
duty,  that  these  two  libellants  have  been  compelled  to  institute  a 
suit,  and  incur  these  expenses.  Indeed,  the  taxable  costs  will  not 
indemnify  them  for  the  outlay  which  they  will  be  compelled  to 
make.  If  the  claimant  shall  not  prevail  in  the  Appellate  Court, 
it  will  in  the  end  make  no  difierence  to  him,  in  which  of  the  de- 
crees for  the  several  libellants  these  costs  shall  be  awarded.  If 
he  shall  prevail  in  the  Appellate  Court,  then,  indeed,  he  may  not 
be  called  upon  to  pay  costs  which  the  appellants  have  incurred, 
but  then  there  will  be  no  sufficient  reason  why  Miller  and  Griffin, 
who  have  a  final  decree  in  this  court,  should  not  recover  the  costs 
to  which  they  shall  have  been  actually  subjected  by  the  refusal  of 
the  claimant  to  pay  their  just  demands. 

Costs  were  taxed  accordingly. 

Q,  Q-.  ThomaSy  for  the  libellants. 

S,  A.  ScuddeVy  for  the  claimant. 

Collins  y.  Hathaway ^  01c.  176. 


-•" 
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BUCKLEY,    CliAIMANT. 

Tbe  signing  of  a  bill  of  lading,  after  damage  to  the  cargo,  will  not  inorease  the  liability 

of  the  carrier. 
The  rights  of  the  partiee  are  fixed  by  the  dif  aster. 
Where  the  owner  snccessfully  repudiates  a  bill  of  lading,  he  cannot^  at  the  same  time,  set 

it  up,  as  merging  a  prior  contracL 
Where,  pursuant  to  a  contract  of  affreightment,  the  master  of  a  ship  had  taken  part  of  the 
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cargo  into  his  custody  at  Mobile,  and  conveyed  it  a  distance  of  several  miles  in  a  steam 
lighter,  to  his  ship,  bat  it  was  destroyed  by  the  bursting  of  a  boiler,  while  alongside, 
and  before  it  was  taken  on  board,  it  was  held,  that  the  owner  of  the  goods  was  entitled 
to  recover  for  the  damage  sustained,  and  had  a  lien  therefor  upon  the  ship. 

This  doctrine  is  not  inconsistent  with  the  decisions  in  The  Schooner  Freomtm,  18  How- 
ard, 188,  and  The  Yankee  Blade,  19  Id.  90. 

The  court  will  not,  in  such  cose,  inquire  whether  the  steamer  was  seaworthy,  as  that 
would  not  exonerate  the  carrier. 

The  bursting  of  the  boiler  was  not  a  peril  of  the  sea,  or  of  navigaUon. 

This  was  a  libel  in  renty  promoted  bj  the  Naumkeag  Steam 
Cotton  Company. 

The  facts  were  agreed  in  writing,  as  follows : 

"In  December  last,  the  vessel  was  at  Mobile;  the  master, 
through  a  shipbroker,  agreed  to  take,  for  the  libellant,  seven 
hundred  and  seven  bales  of  cotton  to  Boston,  for  the  freight 
stipulated  in  the  bills  of  lading. 

"  Vessels  drawing  over  a  certain  depth  of  water  cannot  pass 
the  bar  below  Mobile,  and  vessels  which  can,  in  ballast,  take  on 
board  at  Mobile  enough  to  load  them,  so  that  they  can  pass  the 
bar,  are  then  towed  down  below  it.  The  residue  of  the  cargo  is 
then  brought  to  them  in  steam  lighters.  Vessels  drawing  too 
much  water  to  pass  the  bar,  are  wholly  loaded  in  this  manner. 

"In  either  case,  when  the  vessel  is  ready  to  receive  cargo,  the 
master  gives  notice  to  his  consignee,  or  the  broker  through  whom 
his  freight  is  engaged,  that  he  is  ready,  and  engages  for  the  ship 
a  steam  lighter  for  the  purpose,  and  pays  therefor  on  account  of 
the  ship.  The  lighterman  applies  to  the  consignee  of  the  ship,  or 
broker,  and  receives  an  order  for  the  amount  of  bales  to  be  deli- 
vered to  him  from  the  cotton-press.  He  receives  it  there,  to  carry 
to  the  vessel,  and  gives  his  own  receipt  for  it.  On  delivering  the 
same  on  board  of  the  vessel,  he  takes  a  receipt  from  the  mate,  or 
some  other  officer  in  charge.  The  bills  of  lading  are  subsequently 
signed  and  delivered. 

''  The  Edwin  received  the  principal  part  of  her  cargo  at  the  city, 
and  was  then  towed  down  below  the  bar,  to  receive  the  residue. 
The  master  employed  the  steamer  F.  M.  Streck  for  this  purpose, 
and  on  the  20th  of  December,  one  hundred  bales  were  laden  on 
board  of  her,  at  the  press,  to  be  taken  down,  for  which  the  master  of 
the  steamer  gave  a  receipt.     After  she  had  arrived  at  the  side  of 
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The  Edwin,  but  before  any  part  of  the  hundred  bales  was  taken 
out,  or  receipted  for,  her  boiler  exploded,  by  which  all  the  cotton 
was  thrown  into  the  water,  and  the  boat  sunk.  Fourteen  bales 
were  picked  up  by  the  crew  of  The  Edwin,  and  brought  to  Boston 
with  the  balance  of  six  hundred  and  seven  bales  mentioned  in  the 
bills  of  lading.  Eighty  were  picked  up  by  other  parties,  wet  and 
damaged,  and  were  surveyed  and  sold ;  four  remain  in  the  hands 
of  the  ship-broker,  at  Mobile,  for  account  of  whom  it  may  concern ; 
and  two  were  lost. 

"  December  28th,  the  master  signed  bills  of  lading,  including 
said  hundred  bales,  being  advised  that  he  was  bound  to  do  so,  and 
that  if  he  refused,  his  vessel  would  be  arrested  and  detained. 

"  On  arrival  in  Boston,  the  master  delivered  six  hundred  and 
seven  bales,  and  tendered  fourteen,  which  the  consignees  refused 
to  accept,  on  account  of  their  being  damaged. 

''It  is  customary  in  insurance  on  goods  at  and  from  Mobile,  for 
the  insurers  to  assume  the  risk  of  lighterage. 

''If  the  court  should  deem  it  material,  whether  the  steamer  em- 
ployed was  or  was  not  fit  and  suitable  for  that  purpose,  either 
party  may  introduce  evidence  relating  to  it." 

Sprague,  J. — It  is  contended  by  the  counsel  for  the  claimant: 
first,  that  the  bill  of  lading  has  no  validity,  as  it  was  signed  after 
the  disaster ;  second,  that  the  libellants  cannot  sue  upon  the  ori- 
ginal contract,  because  that  was  merged  in  the  bill  of  lading ; 
third,  that  no  lien  ever  existed  upon  the  vessel ;  and  fourth,  that 
there  was  no  liability,  if  the  steamer  was  fit  and  suitable. 

The  first  position  is  sustained.  The  master  could  not,  after 
the  loss  had  occurred,  create  a  liability  by  signing  the  bill  of 
lading.  The  rights  of  the  parties  had  been  previously  fixed,  And 
the  bill  of  lading  was  wholly  inoperative. 

The  second  objection  cannot  be  sustained.  The  claimant  him- 
self having  repudiated  the  bill  of  lading,  and  successfully  denied 
that  it  has  any  validity,  cannot  at  the  same  time  set  it  up,  as  an 
instrument  of  sufficient  efficacy  to  merge  or  supersede  the  prior 
contract. 

The  third  objection  is  that  which  has  been  most  relied  upon, 
and  requires  the  greatest  consideration. 

The  master,  acting  within  the  scope  of  his  authority,  made  a 
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contract  of  affreightment  for  the  transportation  of  a  cargo  of  cot- 
ton from  Mobile  to  Boston.     By  the  usage  which  was  imported 
into  this  contract,  and  made  a  part  of  it,  the  master  was  to  re- 
ceive the  cotton  at  the  mill,  which,  it  is  verbally  agreed,  was  on 
a  wharf,  and  so  situated  that  the  cotton  could  be  taken  therefrom 
on  board  of  a  lighter.     Pursuant  to  this  contract,  the  master  pro- 
cured such  lighter  or  boat  as  he  saw  fit,  and  received  the  hundred 
bales  of  cotton  on  board  thereof,  and,  by  his  agent,  gave  a  receipt 
therefor  to  the  libellants,  and  it  was  conveyed,  under  the  master's 
direction  and  authority,  a  distance  of  some  miles,  to  the  ship ;  but 
while  alongside,  and  before  the  cotton  had  been  taken  on  board, 
the  boiler  exploded,  and  the  damage  occurred.     Now,  it  is  insisted 
in  behalf  of  the  claimant,  that  inasmuch  as  the  cotton  was  never 
actually  on  board  of  the  ship,  no  lien  upon  her  ever  existed,  and 
the  opinions  of  the  Supreme  Court  in  2%^  Schooner  FreemaUy  18 
Howard,  188,  and  The  Yankee  Blade,  19  Id.  90,  are  cited  in  sup- 
port of  this  position.     And  it  must  be  admitted  that  it  is  corered 
by  the  language  used  arguendo j  in  the  opinions  of  the  court  in  those 
cases.     In  the  first,  it  is  said:  ^^ Under  the  maritime  law  of  the 
United  States,  the  vessel  is  bound  to  the  cargo,  and  the  cargo  to 
the  vessel,  for  the  performance  of  a  contract  of  affreightment :  but 
the  law  creates  no  lien  on  a  vessel  as  a  security  for  the  performance 
of  a  contract  to  transport  cargo,  until  some  lawful  contract  o( 
affreightment  is  made,  and  a  cargo  shipped  under  it."     And  in 
the  second,  it  is  said :  ^'  If  the  cargo  be  not  placed  on  board,  it  is 
not  bound  to  the  vessel,  and  the  vessel  cannot  be  in  default  for 
the  non-delivery,  in  good  order,  of  goods  never  received  on  board; 
consequently,  if  the  master  or  owner  refuses  to  perform  his  con- 
tract, or  for  any  other  reason  the  ship  does  not  receive  cargo  and 
depart  on  her  voyage  according  to  contract,  the  charterer  has  no 
privilege  or  maritime  lien  on  the  ship,  for  such  breach  of  the  con- 
tract by  the  owners,  but  must  resort  to  his  personal  action  for 
damages,  as  in  other  cases." 

These,  however,  are  only  dtcta,  not  decisions,  the  cases  not 
calling  for  them.  The  first  was  where  the  master  had  been  in- 
duced by  fraud  to  sign  a  bill  of  lading  for  goods  never  shipped, 
and  never  intended  to  be  put  on  board.  And  it  was  held  that 
the  master  had  no  authority  to  sign  the  bill  of  lading,  and  that 
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neither  the  vessel  nor  the  general  owner  was  bound  thereby.  The 
case  of  The  Yankee  Blade  was  only  a  contract  in  the  nature  of  a 
partnership,  as  the  court  viewed  it,  by  which  an  owner  of  one 
steamer  agreed  with  the  owner  of  another  steamer,  that  each 
should  put  his  boat  on  a  certain  line  of  travel,  to  make  connecting 
links  for  the  transportation  of  passengers. 

The  remarks  of  the  court,  therefore,  which  have  been  cited, 
although  entitled  to  great  deference,  are  not  of  binding  authority. 

The  language  of  the  court  is  general.  The  cases  did  not  ror 
quire  any  careful  consideration  of  limitations  or  conditions,  or  of 
explanations  of  what  should  be  deemed  the  lading  of  goods  on 
board,  or  equivalent  thereto,  and  looking  at  the  whole  scope  of 
their  observations,  it  is  not  to  be  inferred  that  they  would  have 
applied  the  language  which  has  been  quoted,  to  a  case  like  the 
present.  In  these  opinions,  stress  is  laid  upon  the  necessity  of 
reciprocity  between  the  merchandize  and  the  ship.  In  19  Howard, 
p.  90,  it  is  said :  ^^  The  obligation  is  mutual  and  reciprocal.  The 
merchandize  is  bound  or  hypothecated  to  the  vessel  for  freight 
and  charges,  (unless  released  by  the  covenants  of  the  charter 
party,)  and  the  vessel  to  the  cargo." 

I  cannot  but  think  that  the  language  of  the  court  was  intended 
to  apply  to  contracts  purely  executory,  and  not  to  those  which 
had  been  executed  in  part.  Here  the  merchandize  had  been  de- 
livered to  the  master,  and  by  him  conveyed  by  water  the  distance 
of  several  miles,  in  execution  of  his  contract.  And  he  certainly 
could  have  held  it,  even  as  against  the  owner,  until  paid  what  he 
had  a  right  to  demand ;  in  other  words,  he  had  a  lien  thereon. 

The  merchandize,  then,  was  holden  to  the  owner  of  the  ship, 
which  is  all  that  is  meant  by  saying  that  it  is  bound  to  the 
ship ;  and  why  then,  was  the  ship  not  bound  to  the  owners  of  the 
goods.  The  latter  being  held,  reciprocity  requires  that  the  former 
also  should  be  bound.  Such  a  taking  on  board  and  transportation 
by  the  lighter  is,  in  legal  contemplation,  equivalent  to  taking  on 
board  of  the  ship.  The  contract  of  affreightment  was  for  the  em- 
ployment of  the  ship ;  and  the  use  of  the  boat  was  merely  subsi- 
diary, and  in  execution  of  that  contract.  Suppose  a  master  taking 
his  cargo  at  the  wharf  or  shore,  uses  the  ship's  boats  to  transport 
it  to  her,  while  lying  in  the  roads,  would  not  the  possession  of  the 
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goods  in  the  boats  be  the  same,  in  effect,  as  taking  them  on  board 
of  the  ship?  and  can  it  make  any  difference,  whether  the  boats  so 
used  have  been  purchased,  or  only  hired  for  a  term  of  time,  as  for 
a  year,  or  a  voyage,  or  for  the  occasion?  It  is  the  substitute  for 
the  ship.  Whether  a  vessel  may  be  subject  to  a  tacit  hypotheca- 
tion for  a  breach  of  a  contract  of  affreightment,  where  the  mer- 
chandize has  not  been  delivered  to  the  carrier,  is  a  question  which 
deserves  careful  consideration,  before  it  is  answered  in  the  nega- 
tive. 

In  The  Flash,  Abbott,  R.  70,  Judge  Betts  held,  that  such  a 
lien  might  exist ;  but  subsequently,  in  July,  1857,  according  to  a 
newspaper  report,  he  made  a  contrary  decision,  not  because  he 
had  changed  his  own  views,  but  in  submission  to  the  opinions  in 
18  and  19  Howard.  These  cases,  however,  as  we  have  already 
seen,  decide  no  such  question.  The  cases  of  Morewood  v.  PoUoeky 
1 E.  &  B.  743,  and  The  Tangier,  21  Law  Rep.  6,  have  been  cited 
to  show  that  goods  in  a  lighter,  or  on  a  wharf,  although  in  the 
custody  of  the  carrier,  are  not  deemed  to  be  on  board  of  the  ship. 
The  question  there  decided  arose  under  the  Stat,  of  26  George 
III.,  c.  86,  and  the  Act  of  Congress  of  March  3,  1851,  9  Stat,  at 
Large,  635,  exempting  the  carrier  from  liability  for  goods  taken 
on  board  of  his  vessel,  if  burnt  by  a  fire  occurring  in,  or  on  board 
of,  the  vessel ;  and  the  decisions  were,  that  the  court  would  not 
extend  the  exemption  beyond  the  language  of  the  statutes.  It 
was  merely  the  construction  of  a  positive  enactment,  and  cannot 
aid  us  in  determining  what  should  be  the  rule  of  liability  deduced 
from  the  principles  of  maritime  law.  The  exemption  created  by 
these  statutes  may  well  be  said  to  be  stricti  juris,  and  such  was, 
in  effect,  the  decision  of  the  court  in  refusing  to  extend  it  beyond 
the  import  of  the  words  used  by  the  legislature.  I  am  aware  that 
it  has  of  late  been  repeatedly  said  by  high  authority,  (see  19  How- 
ard, 89,)  that  liens  created  by  the  common  maritime  law  are  strieti 
juris;  but  I  have  seen  very  little  explanation  of  the  meaning  of  that 
phrase.  Where  a  right  is  created  by  statute,  it  is  not  to  be  ex- 
tended beyond  a  fair  construction  of  the  language  of  the  positive 
enactment.  But  where  it  is  given  by  the  common  law,  it  is  co-ex- 
tensive with  the  reason  and  principle  upon  which  it  rests,  and  is 
not  to  be  restricted  to  the  precise  facts  of  the  cases  in  which  it 
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happens  to  have  been  heretofore  presented,  nor  even  to  the  phrase- 
ology which  the  court  may  have  used  in  upholding  the  right  in 
particular  cases.  A  court  does  not  create  the  right,  and  their 
attention  is  drawn  only  to  the  facts  of  the  case  in  which  they  as- 
sert it,  and  to  these  their  language  should  properly  be  referred. 
A  statute  right  of  exemption  may  be  said  to  be  atricti  juris,  and 
not  to  be  extended  by  analogy  to  other  cases,  although  we  might 
suppose  that  it  would  have  been  reasonable  for  the  legislature  to 
have  embraced  them.  But  to  apply  the  rule  by  which  we  construe 
a  statute  to  judicial  decisions  of  a  common  law  right  which  rests 
upon  reason  and  justice,  or  even  to  the  language  of  the  court  in 
giving  their  opinion  upon  special  circumstances,  would  be  to  de- 
prive the  common  law,  whether  of  the  land  or  sea,  of  the  glory  of 
being  a  code  of  principles  capable  of  such  expansion  and  adapta- 
tion as  to  comprehend  and  govern  the  infinite  variety  of  novel  facts 
and  circumstances  growing  out  of  the  advance  of  civilization,  and 
new  branches  and  complications  of  business. 

Pardessus,  (3  Droit  Com.,  597,)  is  the  authority  cited  for  the 
proposition,  that  maritime  liens  are  of  strict  right.  19  How.  89. 
But  he  is  there  reasoning  upon  the  Code  de  Commerce.  Having 
stated,  that  by  article  191,  a  lien  is  given  on  ships  for  the  pre- 
mium of  insurance  on  ships,  he  raises  the  question,  whether  it  is 
to  be  inferred  by  analogy,  that  there  is  a  lien  on  goods  for  the 
premium  of  insurance  on  goods.  And  after  saying  that,  from  the 
silence  of  the  legislature  as  to  the  latter,  it  may  be  inferred  that 
it  did  not  intend  to  embrace  them,  he  goes  on  argumentatively  to 
give  other  reasons,  why  such  privilege  does  not  extend  to  goods, 
and  says  that  liens  are  stricti  jurisy  that  they  are  exceptions  from 
the  general  rule  of  equality  of  right  in  creditors,  and  are  not  to  be 
extended,  by  analogy,  from  one  case  to  another.  All  this  is  fairly 
to  be  taken  to  have- reference  to  the  liens  upon  which  he  has  been 
commenting,  which  were  created  by  positive  enactment.  The  rea- 
soning of  Pardessus  seems  to  have  no  application  to  privileges 
given  by  the  common  maritime  law.  His  language  shows  that  he 
is  speaking  of  the  written,  and  not  of  the  unwritten  law.  He  says : 
"  An  exception  ought  to  be  expressly  stated,  and  to  be  confined  to 
its  terms ;  it  does  not  extend,  by  logical  consequence,  from  one 
case  to  another.''    But  he  is  here  only  stating  the  argument  against 


484  DISTRICT  COURT, 

The  Bark  Edwin. 

the  lien  for  premium  of  insurance  on  goods.  He  subsequently 
states  the  argument  on  the  other  side,  to  which,  in  conclusion,  he 
seems  to  give  the  preference. 

The  first  time,  as  far  as  I  recollect,  that  this  citation  from  Par- 
dessus  is  to  be  found  in  our  reports,  is  in  The  Kiersage,  2  Curtis, 
C.  G.  424.  But  there  the  subject-matter  was  a  lien  created  bj  a 
statute  of  the  State  of  Maine.  It  rested  wholly  upon  positive 
enactment. 

The  case  of  2%«  Tangier  is  a  direct  authority  for  the  proposi- 
tion, that  a  vessel  may  be  subject  to  a  lien  for  damage  to  goods, 
when  not  on  board  of  her.  There  the  merchandize  had  been  trans- 
ported to  the  port  of  destination,  unlivered,  and  placed  upon  the 
wharf.  But  being  still  in  the  custody  of  the  carrier,  the  vessel 
was  held  responsible  for  its  loss.  This  is  somewhat  stronger  than 
if  the  goods  had  been  destroyed  in  being  transported  in  the  lighter 
from  the  ship  to  the  shore ;  and,  if  in  such  case  the  vessel  is  sub- 
ject to  the  hypothecation,  why  not,  where  the  goods  were  destroy- 
ed in  being  transported  in  a  lighter  to  the  ship  ?  In  both,  they 
are  in  the  custody  of  the  carrier,  who  is  responsible  for,  and  actu- 
ally conveying  them,  in  performance  of  his  contract.  Why  should 
the  same  circumstances  carry  with  them  a  liability,  when  occur- 
ring at  one  end  of  the  voyage,  and  not  when  arising  at  the  other  ? 

The  fourth  ground  of  defence  is  that,  if  the  steamboat  was  suit- 
able for  the  purpose  of  conveying  this  cotton,  there  is  no  liability 
on  the  part  of  the  carrier.  This  cannot  be  sustained.  The  car- 
rier is  not  exempted  from  liability,  merely  because  the  boat  or 
ship  whiph  he  employs  is  seaworthy ;  that  is,  fit  and  suitable  for 
the  voyage.  It  is  not  contended  that  the  explosion,  in  this  case, 
was  a  peril  of  the  sea,  or  of  navigation,  within  the  meaning  of 
those  terms,  as  used  in  bills  of  lading  and  other  maritime  con- 
tracts. 

Decree  for  the  libellants  for  $7000  and  costs. 

Milton  Andros,  for  the  libellants. 

F.  0.  Loringj  for  the  claimant. 


This  decision  was  affirmed  by  the  Circuit  Goart,  npon  appeal,  in  a  decision 
not  yet  reported.  An  appeal  was  then  taken  to  the  Supreme  Court  of  the  United 
States,  before  which  the  case  has  since  been  argued,  (Dec.  Term,  I860,)  but  is 
not  (Dec.  25,  I860,)  decided.    See  Bichardaon  v.  Goddard,  23  Howard,  28. 
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The  mlea  of  eridence  in  admiralty  cannot  he  changed  by  a  State  statute. 

A  voyage  described  in  the  shipping  articles  was  from  "  Hayre  to  New  Orleans,  and  thenea 
to  one  or  more  ports  in  Europe,  and  finally  back  to  a  port  of  discharge  in  the  United 
States,  for  a  period  not  exceeding  twelve  calendar  months :"  Held,  that  there  were  two 
restrictions,  one  of  time,  and  the  other  of  ports ;  and  that  the  seamen  were  not  bound 
for  twelve  months,  unless  the  vessel  went  to  the  ports  in  the  order  described. 

By  their  contract,  the  seamen  were  bound  until  the  vessel  should  return  ''to  a  final  port 
of  discharge  in  the  United  States." 

She  returned  to  New  Orleans,  the  only  port  to  which  she  was  then  destined,  and  her 
cargo  was  there  wholly  discharged :  Beld,  that  New  Orleans  was  the  final  port  of  dis- 
charge in  the  United  States. 

Baqniring  the  seamen  to  serve  from  New  Orleans  to  Boston,  was  a  violation  of  their 
rights,  for  which  they  were  entitled  to  an  indemnity. 

Section  101  of  the  chapter  of  the  Revised  Statutes  of  Louisiana,  entitled  ''  The  Black 
Code/'  respecting  colored  seamen,  is  unconstitutional. 

The  right  of  a  seaman  to  his  wages  is  perfect,  upon  the  completion  of  his  service. 

Before  the  Statute  of  1790,  chap.  29,  sec.  6,  if  payment  was  refused,  he  could  have  in- 
stantly commenced  a  suit  inperBonam  against  the  owners  or  master,  or  in  rem  against 
the  vessel  or  freight. 

The  statute  affects  only  one  of  these  remedies,  viz.,  that  against  the  vessel. 

It  does  not  touch  suits  in  pergonam,  or  against  the  freight. 

By  the  statute,  as  a  general  rule,  no  proceedings  can  be  had  against  the  vessel,  until  ten 
days  after  the  right  to  wages  has  accrued. 

But  there  are  three  eventa  in  which  such  proceedings  may  be  had  within  the  ten  days,  viz : 

Ist.  If  a  dispute  has  arisen. 

2d.   If  the  vessel  has  departed  from  the  port  of  her  discharge. 

Sd.   If  she  is  about  to  proceed  to  sea. 

In  the  last  two  cases,  the  sUtnte  is  inoperative,  and  the  right  to  process  is  the  same  as  if 
it  had  never  been  passed. 

The  expiration  of  ten  days,  and  a  dispute  having  arisen,  are  by  the  act  made  equivalent 
to  each  other. 

And  upon  the  happening  of  either,  the  proceeding  by  summons  to  the  master  is  autho- 
rized, but  not  required. 

It  is  optional  with  the  seamen  whether  to  resort  to  the  preliminary  measure  of  summon- 
ing the  master,  or  to  make  direct  application  for  admiralty  process. 

And  the  judge  may  order  process  against  the  vessel,  without  previous  summons  to  the 
master. 

In  the  absence  of  the  judge,  the  clerk  may  issue  process  according  to  rules  prescribed, 
or  instructions  given  by  the  judge. 

Sprague,  J. — This  is  a  libel  for  seamen's  wages,  on  a  Yoyage 
from  New  Orleans  to  Havre,  thence  to  New  Orleans,  and  thence 
to  Boston. 
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The  first  question  is,  what  was  the  contract  rate  of  monthly 
wages  ?  Some  of  the  libellants  claim  more  than  is  set  down  in 
the  shipping  articles.  Each  of  the  libellants  was  offered,  as  a  wit- 
ness in  his  own  behalf,  the  counsel  contending  that  he  was  admis- 
sible by  statute  of  Ma^achusetts  of  1857,  chap.  305. 

It  was  decided  in  this  court,  in  United  States  t.  Dunham  et  al., 
and  afterwards  in  the  Circuit  Court,  in  the  same  case,  21  Law 
Reporter,  591,  that  the  rule  of  evidence  prescribed  by  that  sta- 
tute must  prevail  in  the  courts  of  the  United  States,  in  trials 
at  common  law.  But  it  has  also  been  decided,  in  this  court,  that 
it  does  not  prevail  in  suits  in  admiralty.  And  it  has  been  held  by 
the  Supreme  Court,  in  United  States  v.  Reid  et  al.y  12  Howard, 
361,  that  a  State  statute  cannot  change  the  rules  of  evidence,  in 
criminal  trials,  in  the  courts  of  the  United  States,  they  not  being 
deemed  trials  at  common  law,  within  the  meaning  of  the  34th  sect 
of  the  Judiciary  Act  of  1789,  (1  U.  S.  Stats,  at  Large,  92.) 

The  testimony  of  each  libeUant  in  his  own  case  was,  therefore, 
rejected,  and  there  is  no  sufficient  evidence  that  a  fraud  was  prac- 
tised upon  any  of  the  libellants,  in  the  insertion  of  the  rate  of 
wages  in  the  articles. 

The  second  ground  of  claim  is,  that  the  voyage  from  New 
Orleans  to  Boston  was  performed  without  any  contract,  either 
written  or  verbal,  and  that  the  seamen  were  vn-ongfully  coerced 
to  remain  in  the  service  of  the  ship.  Some  of  the  libellants  ship- 
ped at  New  Orleans,  in  September,  1858.  The  voyage  described 
in  their  shipping  articles  was  from  ^^  New  Orleans  to  Havre,  and 
one,  two,  three  or  four  other  ports,  should  the  master  require,  and 
back  to  a  final  port  of  discharge  in  the  United  States."  The  rest 
of  the  libellants  shipped  at  Havre.  The  voyage  described  in  their 
articles  was  from  "  Havre  to  New  Orleans,  thence  to  one  or  more 
ports  in  Europe,  and  finally  back  to  a  port  of  discharge  in  the 
United  States,  for  a  period  not  exceeding  twelve  calendar  months." 

The  ship  went  from  Havre  to  New  Orleans,  and  thence  to  Bos- 
ton. She  arrived  in  New  Orleans  on  the  ninth  of  February,  1859. 
The  crew  consisted  wholly  of  colored  men,  who,  by  the  laws  of 
Louisiana,  are  not  permitted  to  be  at  large  on  shore,  and  might 
even  be  taken  from  their  vessel  and  imprisoned ;  and  the  master 
was  compelled  to  give  bond  to  carry  them  out  of  the  Scate. 
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Some  of  the  crew  requested  their  discharge  at  New  Orleans, 
and  to  be  transferred  to  some  other  vessel.  This  was  refused  by 
the  master,  and  all  were  required  to  continue  in  the  service  of  the 
ship,  and  did  so  continue,  until  her  arrival  at  Boston,  on  the  21st 
day  of  May,  1859. 

As  to  those  who  shipped  at  Havre,  it  is  contended  thaib  they 
were  bound  for  twelve  months.  But  they  were  thus  bound  only 
for  the  voyages  described  in  the  articles,  which  contain  two  re- 
strictions. First  of  places,  and  second  of  time.  Boston  was  not 
one  of  the  places  embraced  in  their  contract,  unless  it  should  be 
the  port  of  discharge  in  the  United  States,  after  a  second  voyage 
to  Europe,  which  was  not  performed.  As  to  those  who  shipped 
originally  at  New  Orleans,  it  is  contended  that  Boston  was  the 
final  port  of  discharge  in  the  United  States,  within  the  meaning 
of  their  contract.  But  this  construction  cannot  be  maintained. 
This  ship  took  no  cargo  at  Havre,  excepting  a  small  quantity  of 
potatoes,  which  were  all  discharged  at  New  Orleans.  If  she  had 
taken  on  board  goods  for  different  ports,  to  which  she  was  bound 
successively  for  the  discharge  of  cargo,  Ihen  there  would  have 
been  reason  to  contend  that  the  last  of  such  ports,  in  the  United 
States,  was  the  final  port  of  discharge,  within  the  meaning  of  the 
contract.  United  States  v.  Barker ,  5  Mason,  404.  But  in  this 
case,  so  far  from  there  being  cargo  to  be  discharged  at  several 
places,  the  vessel  was  not  even  destined  to  any  port,  excepting 
New  Orleans;  she  went  there  seeking  business,  and  ready  to 
accept  it  for  any  part  pf  the  world. 

Another  ground  of  defence  is,  that  these  libellants  being  negroes, 
the  master  was  compelled,  under  a  law  of  Louisiana,  to  give  bond 
to  carry  them  out  of  the  State.  The  provisions  of  that  statute 
are  referred  to  in  The  Cynosure^  ante,  p.  88.  It  was  there  held, 
that  this  law  of  Louisiana  was  invalid,  and  to  that  opinion  I  still 
adhere.  It  is  there  said  to  be  inconsistent  with  the  constitution 
and  laws  of  the  United  States  respecting  commerce.  And  it  may 
be  added  that  this  view  is  sustained  by  the  leading  case  of  Crib- 
bons  V.  Offden,  9  Wheaton,  1,  and  by  the  established  doctrine  of 
the  Supreme  Court.  In  that  case  it  was  decided  that  commerce 
embraced  navigation.  All  the  numerous  acts  of  Congress  respect- 
ing ships  and  their  crews,  in  defining  the  rights  and  duties  of 
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merchant  seamen,  have  emanated  from  the  power  to  regnlate  com- 
merce. It  was  further  decided,  in  the  same  case,  that  a  State 
could  pass  no  law  affecting  navigation ;  in  part,  on  the  supposition 
that  such  cases  were  not  covered  by  the  legislation  of  Congress. 
For  in  this  respect  commerce  was  to  be  deemed  a  unit,  and  what 
Congress  had  not  seen  fit  to  restrict,  they  had  permitted,  and  this 
tacit  permission  was  to  be  considered  a  part  of  the  system  of  re- 
gulation which  Congress  had  established,  and  of  the  same  force  as 
if  it  had  been  expressly  enacted.  It  is  of  no  avail,  therefore,  to 
Bay  that  Congress  have  not,  in  express  terms,  said  that  negroes 
may  be  seamen  on  board  of  American  vessels.  It  is  sufficient 
thtft  there  is  no  prohibition,  and  that  all  persons,  of  every  shade 
of  color,  stand  upon  the  same  ground  of  right  to  constitute  a  part 
of  the  crew.  And  this  unrestricted  permission  is  as  perfect  as  if 
it  had  been  given  by  positive  enactment.  The  master  could  not, 
therefore,  by  giving  his  bond  to  the  State  authorities,  whether 
done  voluntarily,  or  by.  illegal  compulsion,  acquire  any  right  to 
control  their  persons,  still  less  to  compel  them  to  serve  on  board 
of  his  ship.  No  one  of  the  libellants  ever  agreed  to  go  from  New 
Orleans  to  Boston.-  And  the  master  in  requiring  their  services 
on  that  voyage,  violated  their  rights,  and  they  are  entitled  to  re- 
cover an  indemnity  therefor. 

This  ship  arrived  in  Boston  on  the  21st  day  of  May,  and  the 
crew  were  immediately  discharged.  On  the  23d,  they  went  to 
the  master  for  their  wages,  who  offered  to  pay  them  for  the  whole 
time,  at  the  rate  prescribed  in  the  articles.  This  they  refused  to 
accept,  claiming  a  greater  rate  from  New  Orleans  to  Boston,  and 
some  of  them,  also,  a  greater  rate  between  New  Orleans  and 
Havre. 

On  the  25th,  application  was  made  to  this  court  for  admiralty 
process  against  the  vessel,  which,  after  due  examination,  was 
awarded,  and  she  was  arrested.  It  is  insisted,  that  this  arrest 
was  premature:  1st.  Because  it  was  within  ten  days  after  the 
seamen  were  discharged ;  and  2d.  Because  there  was  no  previous 
notice  to  the  master,  to  show  cause  why  admiralty  process  should 
not  issue.  These  objections  are  founded  on  the  sixth  section  of 
the  Statute  of  1790,  chap.  29.  This  section  has  been  very  per- 
plexing to  the  courts.     It  has  often  been  regarded  as  a  sort  of 
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legislative  enigma, — an  inexplicable  enactment  for  inscrutable 
reasons. 

Upon  examining  this  sixth  section,  it  is  found  that  its  provi- 
sions do  not  affect  the  right  to  wages,  but  only  the  remedy.  To 
understand  the  statute,  we  must  see  when  the  right  accrues,  and 
what  were  the  remedies  previously  existing.  The  right  to  wages 
accrues  when  the  contract  has  been  performed.  Formerly,  the 
practice  was  to  hold  the  seaman  to  assist  in  unloading  the  ship, 
and  his  service  was  not  terminated,  until  the  cargo  was  fully  dis- 
charged. Now,  he  is  almost  invariably  discharged  at  the  termi- 
nation of  the  voyage.  This  sometimes  has  arisen  from  the  ex- 
press terms  of  his  contract ;  sometimes  from  the  established  usage 
of  the  port  where  the  voyage  terminates,  which  tacitly  becomes  a 
part  of  the  contract ;  and  sometimes  from  a  discharge  by  mutual 
agreement.  But,  in  all  these  cases,  his  right  to  wages  is  perfect 
when  his  contract  has  been  performed,  whether  that  be  when  the 
voyage  is  ended,  or  not  until  the  cargo  is  unlivered.  If  such 
wages  were  not  paid  upon  demand,  the  law  immediately  gave  him 
several  remedies,  viz.,  in  personam  against  the  master  or  owners, 
either  in  admiralty  or  at  common  law,  or  in  renij  against  the  ship 
or  freight,  in  admiralty.  The  question  arises,  how  far  does  the 
statute  affect  these  remedies.  I  am  not  aware  that  it  has  ever 
been  contended  that  it  curtailed  the  right  to  proceed  at  common 
law,  or  that  any  particular  question  has  arisen,  or  discussion  been 
had,  as  to  process  against  freight. 

But  questions  and  discussions  have  arisen,  as  to  the  time  when 
seamen  may  proceed  against  the  vessel,  or  in  personam  in  the  ad- 
miralty. It  is  admitted  that,  as  a  general  rule,  process  against 
the  vessel  is  delayed  for  ten  days,  although  the  statute  does  not 
say  this,  in  express  terms.  It  recognizes  the  immediate  right  to 
wages,  upon  the  discharge  of  the  cargo ;  and  then  says,  if  they 
are  not  paid  within  ten  days,  &c.,  a  monition  may  be  had  to  show 
cause  why  process  should  not  issue  against  the  vessel.  This  has 
been  considered  as  impliedly  prohibiting  any  proceedings  against 
the  vessel,  within  ten  days.  But  the  act  itself  makes  three  ex- 
ceptions to  the  general  rule  of  delay.  1st.  Where  a  dispute  has 
arisen  as  to  the  wages.  2d.  When  the  vessel  shall  have  left  the 
32 
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port  where  the  voyage  ended.     8d«  When  she  shall  be  about  to 
proceed  to  sea  within  the  ten  days. 

It  has  been  maintained  by  very  respectable  authority,  Ist.  That 
the  ten  days  restriction  applies  to  suits  in  personam  in  the  admi- 
ralty, as  well  as  to  process  against  the  vessel.  2d.  That  the  first 
exception,  viz.,  the  clause  respecting  a  dispute,  can  have  no  efficacy, 
and  must  be  wholly  disregarded.  8d.  That  neither  after  the  ex- 
piration of  the  ten  days,  nor  in  the  excepted  cases,  can  process  to 
arrest  be  issued,  without  the  previous  summons  to  the  master  to 
show  cause ;  in  other  words,  that  there  must  be  such  previous 
summons  in  all  cases,  before  the  vessel  can  be  arrested. 

The  last  two  of  these  propositions  are  now  directly  before  me 
for  adjudication,  and  I  am  called  upon  to  consider  the  arguments 
which  have  been  adduced  in  their  support.  The  same  reasons 
apply,  in  a  great  measure,  to  the  first.  The  judges  and  writers  who 
have  maintained  these  propositions,  do  not  seem  to  have  confined 
themselves  to  the  language  of  the  legislature,  or  to  have  scrutinized 
it  with  much  care,  but  to  have  rested  their  conclusions  upon  cer- 
tain supposed  reasons  and  objects  of  the  legislature. 

Judge  Peters,  {The  Susan,  1  Peters,  Adm.  165 ;)  and  after  him, 
Mr.  Dunlap,  in  his  Admiralty  Practice,  page  96 ;  and  after  him. 
Judge  Gonkling,  Adm.  Prac.,  page  393,  maintain,  that  the  reason 
and  purpose  of  the  legislature  in  giving  the  ten  days*  delay,  are 
to  enable  the  owner  of  the  vessel  to  ascertain  whether  there  has 
been  any  embezzlement  by  the  crew,  and  to  collect  freight  where- 
with to  pay  the  wages,  and  that  this  reason  applies  as  well  to  a 
suit  in  personam  as  in  rem.  And  it  may  be  added,  that  it  applies 
as  well  to  process  against  the  freight,  as  against  the  vessel,  and 
to  suits  at  common  law,  as  well  as  in  the  admiralty. 

But  this  supposed  reason  is  a  mere  assumption,  to  which  the 
statute  gives  no  color,  but  the  contrary.  It  is  assumed,  that  the 
statute  gives  the  ten  days  in  order  that  the  owner  may  have  an 
opportunity  to  examine  the  cargo,  and  see  if  it  is  intact^  and  to 
collect  the  freight  to  pay  the  wages.  Now  the  statute  contem- 
plates that  the  ten  days  shall  not  begin,  until  the  cargo  has  been 
fully  discharged.  It  was  framed  with  reference  to  the  practice 
then  existing,  by  which  the  seamen  continued  their  service  until 
the  cargo  had  been  unlivered.     The  language  is,  ^^  as  soon  as 
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*  *  *  the  cargo  or  ballast  be  fully  discharged  *  *  *  every 
seaman  shall  be  entitled  to  the  wages  which  shall  be  then  due, 
according  to  his  contract,  and  if  such  wages  shall  not  be  paid 
within  ten  days  after  such  discharge"  (of  the  cargo,)  &c. 

Now  the  complete  discharge  of  the  cargo  by  the  owner  himself, 
gives  him  the  fullest  opportunity  to  ascertain  its  condition,  and  to 
see  if  there  has  been  any  embezzlement.  It  also  gives  him  time 
to  collect  the  greater  portion  of  the  freight,  and  at  least  the  frao- 
tional  part,  that  would  suffice  to  pay  the  wages  of  the  mariners. 
Owners  of  cargo  almost  invariably  take  it  away  as  soon  as  it  is 
placed  upon  the  wharf.  They  are  a^udous  to  obtain  possession  of 
their  property,  and  the  carrier  is  not  bound  to  deliver  it,  until 
freight  be  paid.  But  even  if  the  owner  had  no  opportunity  to 
collect  freight,  is  it  credible  that  the  legislature  could  intend  that 
the  seaman,  after  complete  performance  of  his  contract,  and  after 
his  right  to  compensation  was  perfect,  should  be  turned  ashore, 
penniless  and  friendless,  (as  he  commonly,  is,)  and  kept  for  ten 
days,  without  payment  of  any  portion  of  his  wages,  and  this,  too, 
merely  from  tenderness  to  his  employer,  who  could,  in  general, 
make  instant  payment,  without  the  slightest  inconvenience? 

Seside  this,  the  statute  expressly  preserves  the  right  to  proceed 
by  suit  at  common  law.  And  this  is  just  as  incompatible  with 
giving  time  to  examine  the  cargo,  and  to  collect  freight,  as  would 
be  any  suit  in  the  admiralty.  And  it  may  be  safely  said,  that  no 
reason  can  be  assigned  for  permitting  a  suit  at  common  law,  which 
would  not  apply  with  equal  force  to  allowing  it  in  personam  in  the 
admiralty,  which,  indeed,  is  the  more  appropriate  and  favored 
remedy  for  seamen,  because  more  promptly  meeting  their  neces- 
sities. 

Another  and  quite  different  reason  has  been  assigned  by  one 
learned  judge,  for  depriving  a  seaman  of  an  immediate  remedy, 
viz.,  that  it  is  for  his  benefit,  by  preventing  his  involving  himself 
too  readily  in  the  evils  of  litigation.     Conkling,  Adm.  Pr.  404. 

This  argument  goes  in  support  of  all  the  propositions  for  delay. 
It  has  generally  been  coiisidered  the  duty  of  government  to  ad- 
minister justice  promptly  and  without  delay,  and  this  injunction 
has  even  been  incorporated  into  State  constitutions.  If  the  re- 
verse be  the  true  principle,  if  the  right  to  sue  should  be  withheld^ 
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to  prevent  the  evils  of  litigation,  why  not  extend  it  to  other  per- 
sons, as  well  as  to  seamen  ?  Would  it  be  peculiarly  beneficial  to 
the  latter  ?  So  far  from  it,  that  there  is  no  class  upon  whom  delay 
inflicts  such  cruel  injustice.  Laborers,  to  whom  wages  are  due 
for  services  on  land,  have  homes,  friends,  or  at  least  acquaintances, 
but  a  seaman  is  generally  put  ashore  a  destitute,  homeless  stranger, 
with  nothing  but  his  claim  for  wages  on  which  to  subsist.  If  they 
are  withheld,  he  is  driven  to  dispose  of  his  claim,  and  with  what 
sacrifice  this  will  be  done,  has  been  often  made  manifest  in  judi- 
cial proceedings.  Gases  have  been  presented,  in  which  the  whole 
claim  for  years  of  service,  has  been  transferred  by  the  seaman, 
within  two  days  after  his  discharge,  upon  his  receiving  less  than 
a  third  of  what  was  due  to  him.  Generally,  the  master  or  owners 
recognize  the  necessities  of  the  seaman,  and  have  been  honorably 
prompt  in  the  payment  of  his  wages.  But  this  is  by  no  means 
universal.  They  have  sometimes  used  their  supposed  right  to 
withhold  the  wages  for  ten  days,  as  a  means  of  coercing  the  sea- 
man into  the  relinquishment  of  valuable  claims  against  the  owners, 
or  officers,  for  violations  of  contract,  or  for  personal  violence. 

That  seamen  can,  of  all  persons,  least  bear  the  evils  of  delay, 
is  manifest  from  their  character,  and  their  employment.  This  has 
been  universally  recognized.  It  is  for  this  reason  that,  in  case  of 
seamen's  wages,  the  admiralty  is  emphatically  an  instance  court, 
velatia  velU.  Even  the  English  courts  of  common  law,  while  ob- 
durately prohibiting  nearly  all  other  suits,  have  permitted  seamen 
to  proceed  in  the  admiralty  for  their  wages,  as  an  indulgence  to 
their  necessities. 

I  have  discussed  these  reasons  at  some  length,  not  only  because 
of  the  authority  by  which  they  have  been  put  forth,  but  because 
they  have  aided  in  producing  a  general  belief,  particularly  among 
ship-owners,  that  the  seamen  can  commence  no  suit,  and  that  the 
owners  are  under  no  legal  obligation  to  pay  the  wages,  until  after 
the  expiration  of  ten  days. 

It  seems  to  me  that,  if  we  are  content  to  look  to  the  language 
of  the  statute,  and  its  fair  interpretation,  without  seeking  to  en- 
large its  construction,  from  an  assumed  theory  of  the  purposes  of 
the  legislature,  many  of  the  supposed  difficulties  will  vanish.  And 
surely  we  ought  not  to  go  in  search  of  arguments  for  giving  a 
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Strained  construction  against  the  seaman,  of  a  statute  which  does 
him  injustice,  by  curtailing  the  remedies  which  the  jurisprudence 
of  all  other  countries  has  given  him.  And  we  must  also  bear  in 
mind,  that  we  are  dealing  with  remedies  for  the  collection  of  debts, 
which  justice  requires  should  be  prompt  and  efficient,  even  where 
our  sympathies  are  excited  by  the  embarrassment  of  the  debtor, 
and  where  the  creditor  has  abundant  means.  But  in  case 'of  sea- 
men, the  creditor  generally  is  in  distress,  and  the  debtor  of  ability. 
And  there  is  certainly  no  sufficient  reason  for  peculiar  tenderness 
to  such  a  debtor,  at  the  expense  of  such  a  creditor. 

The  reason  of  the  provision  for  delay,  deduced  from  the  statute 
itself,  is  simply  the  apprehension  that  ship-owners  might  suffer 

upon  trifling  demands  of  seamen.  This  reason  applies  peculiarly 
to  vessels ;  it  does  not  extend  with  equal  force  to  suits  against  the 
freight,  or  in  personam  ;  and  hence,  the  statute  has  provided  only 
for  delay  in  arresting  the  vessel.  And  even  to  this  delay  there 
are  three  exceptions ;  two  to  prevent  the  loss  of  this  remedy,  and 
he  other  to  prevent  delay,  where  the  right  is  contested. 

I  am  aware  that  this  view  is  in  opposition  to  very  respectable 
authority.  In  The  Sappy  Return^  1  Peters,  Adm.  264,  it  is 
said,  that  the  wages  are  ^'  not  payable  until  the  expiration  of  the 
period  allowed  for  collecting  the  freight,"  i.  «.,  until  after  the  ten 
days.  If  not  payable,  no  suit  could  be  commenced.  And  in 
Dunlap's  Adm.  Pr.,  p.  100,  it  is  said,  that  suits  in  the  admiralty, 
in  personam^  for  wages,  cannot  be  commenced  until  after  the  lapse 
of  ten  days  from  the  discharge  of  the  cargo.  There  is  no  such 
restriction  in  the  statute,  and  it  has  often  been  held,  in  admiralty, 
as  well  as  at  common  law,  that  suits  in  personam  may  be  instituted 
immediately  after  the  discharge  of  the  seaman,  and  a  refusal  of 
payment  of  his  wages. 

The  enacting  clause  exhausts  itself  upon  the  process  against  the 
vessel,  and  it  is  only  from  the  proviso  that  any  argument  can 
be  drawn,  to  restrain  proceedings  in  personam.  But  the  office 
of  the  proviso  is  to  limit,  and  not  to  enlarge  the  enactment.  It 
may  be  asked  why  it  is  declared  that  nothing  therein  shall  pre- 
vent the  seaman  from  having  a  suit  at  common  law,  if  no  suit  in 
personam  had  been  affected  by  the  previous  clauses  ?     To  this  I 
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must  answer,  that  I  do  not  see  any  necessity  for  such  a  proviso. 
It  may  have  been  from  superabundant  caution.  But  inability  to 
perceive  any  necessity  for  the  proviso,  cannot  change  the  palpable 
fact  of  what  is  previously  written ;  and  that  there  is  not  a  word  in 
it  that  touches,  or  even  glances  at  any  proceeding  in  personam. 
And  there  are  not  wanting  precedents  of  provisos,  equally  inex- 
plicable, but  which  have  not  been  permitted  to  enlarge  the  enact- 
ment. 

I  come  now  more  directly  to  consider  the  clause  in  the  statute, 
respecting  disputes.  It  is  admitted  that  a  dispute  had  arisen  in 
the  present  case,  but  it  is  insisted  that  the  process  was  premature, 
because  that  provision  of  the  statute  is  wholly  inoperative.  And 
Dunlap's  Adm.  Pr.,  p.  100,  and  Conkling's  Adm.  Pr.,  p.  393,  are 
cited  as  authorities.  I  cannot,  however,  accede  to  the  doctrine 
therein  stated. 

The  statute  says :  ''If  such  wages  shall  not  be  paid  within  ten 
days  after  such  discharge  (of  the  cargo,)  or  if  any  dispute  shall  arise 
between  the  master  and  the  seamen,"  &c.,  application  may  be  made 
for  process.  But  it  is  contended  in  Dunlap,  that  if  the  seaman 
may  institute  process,  by  reason  of  a  dispute,  the  ten  days'  re- 
striction will  be  nugatory,  because  he  can  create  a  dispute  at  plea- 
sure ;  and  he  concludes  that  the  court  must  either  abrogate  the 
clause  respecting  disputes,  or  permit  the  seamen  to  nullify  the  ten 
days'  restriction.  But  no  such  necessity  exists.  His  theory  is 
that  the  seaman  will  make  an  exaggerated  demand,  for  the  mere 
purpose  of  causing  a  dispute.  I  do  not  understand  that  it  is  ap- 
prehended that  he  will  make  a  claim  wholly  fictitious,  knowing 
that  nothing  is  due  to  him,  for  he  has  no  more  temptation  to  do 
this  before,  than  after  the  expiration  of  the  ten  days.  In  either 
case,  the  only  result  would  be  total  failure  in  his  suit,  and  a  loss 
of  all  the  expenses  incurred,  and  a  liability  to  pay  costs  to  the 
other  party.  But  the  apprehension  must  be,  that  having  a  just 
claim  for  a  certain  sum,  which  is  not  denied  by  the  master,  the 
seaman  may  wilfully  exaggerate  the  amount,  for  the  mere  purpose 
of  creating  a  dispute,  in  order  to  obtain  process.  But  against 
this  there  are  sufficient  guards.  In  the  first  place,  before  the  judge 
will  order  the  arrest  of  the  vessel,  he  must  be  satisfied  that  there 
is  a  real  dispute,  and  sufficient  grounds  for  process ;  and  to  this 
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end  will  require  evidence  upon  oath.  In  the  next  place,  the  sea- 
man must  fail  in  his  suit,  so  far  as  there  is  any  matter  in  contro- 
versy, and  must  therefore  pay  all  the  expenses  which  he  has 
incurred,  and  may  be  mulcted  in  costs  to  the  other  party,  to  be 
deducted  from  the  amount  admitted  to  be  due ;  or  the  proctor,  if 
colluding  or  aiding  in  the  supposed  evasion  of  the  law,  may  be 
compelled  to  pay  the  costs  out  of  his  own  pocket,  or  otherwise 
dealt  with,  for  malpractice.  The  power  of  the  court  over  the 
cause,  the  costs,  and  the  proctor,  is  sufficient  to  prevent,  or  cor- 
rect, the  apprehended  fraud  upon  the  law.  Beside  this,  there  is 
really  no  inducement  for  a  party  thus  to  make  a  false  claim,  and 
commence  litigation  thereon.  So  far  from  gaining  time,  he  will 
be  delayed,  until  the  termination  of  the  litigation,  and  then  ob- 
tain only  the  amount  originally  admitted  to  be  due,  less  the  costs 
to  which  he  may  be  subjected.  The  danger  of  such  a  procedure 
is  imaginary.  I  have  never  known  a  case  of  such  fictitious  dis- 
pute, and  the  fear  of  it,  certainly,  will  not  justify  a  judicial  repeal 
of  this  clear  and  substantive  provision  of  the  statute. 

It  remains  to  consider  the  further  objection,  that  the  arrest  of 
the  vessel  was  premature,  because  there  was  no  previous  summons 
to  the  master,  to  show  cause  why  admiralty  process  should  not 
iBSue.  And  it  is  insisted  that,  neither  after  the  expiration  of  the 
ten  days,  nor  in  the  excepted  cases,  can  admiralty  process  issue, 
without  the  preliminary  summons  to  the  master,  to  show  cause ;  in 
other  words,  that  such  summons  is,  in  all  cases,  an  indispensable 
pre-requisite. 

This  presents  a  question  of  more  difficulty  than  the  preceding. 
It  has  been  held  by  a  learned  author  and  judge,  (Gonkling's 
Adm.  Pr.  895,)  that  such  previous  notice  is  necessary,  even  in 
case  the  vessel  shall  be  about  to  proceed  to  sea.  To  this  I  can 
by  no  means  accede.  Before  the  statute,  the  seaman  had  a  right 
to  immediate  process..  The  enacting  part  of  the  sixth  section 
authorizes  a  summons  after  ten  days,  or  a  dispute.  It  is  only  by 
virtue  of  this  enactment,  that  the  previous  right  to  immediate  pro- 
cess can  be  impaired.  But  the  close  of  the  same  section  says,  in 
terms,  that  nothing  herein  contained  shall  prevent  the  seaman  from 
having  immediate  process,  out  of  any  court,  in  case  the  vessel  is 
about  to  proceed  to  sea.     How,  then,  can  it  be  said,  that  what 
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precedes  in  the  same  section  shall  prevent  immediate  process  in 
such  case  ?  There  are  four  events  specified  in  the  sixth  section. 
Ist.  The  expiration  of  the  ten  days.  2d.  A  dispute  has  arisen. 
3d.  The  vessel  having  departed  from  the  port  where  she  was  dis- 
charged.    4th.  Being  about  to  proceed  to  sea. 

The  last  two  are  contained  in  the  proviso  which  takes  them  out 
of  the  enactment,  and  leaves  them  precisely  as  they  were  before 
the  statute.     It  is  the  first  two  that  require  consideration. 

Before  the  statute,  the  seaman  had  no  right  to  this  summons  to 
show  cause.  It  is  a  new  proceeding,  and  whoever  avails  himself 
of  it,  can  do  so  only  in  the  manner  expressly  set  forth.  And  if 
the  process  to  arrest  the  vessel  owed  its  existence  to  this  statute, 
it  could  be  had  only  in  the  manner  therein  mentioned,  that  is,  after 
the  notice  to  the  master.  But  the  right  to  the  process  existed 
previously,  and  the  question  is,  how  far  the  statute  has  impaired 
it.  It  is  agreed  that  it  is  postponed  for  the  ten  days.  Is  it  fur> 
ther  delayed  until  after  the  proceedings  on  summons  to  the  master  ? 
The  language  of  the  statute  is  enabling,  not  prohibitory.  It  says 
that  a  proceeding  by  summons  may  be  had  after  ten  days,  but 
does  not  forbid  process  to  arrest.  The  prior  law  is  not  expressly 
repealed.  Is  it  repealed  by  implication  ?  To  the  extent  of  the 
ten  days  it  is.  Because,  if  two  modes  of  proceeding  are  given  by 
law,  one  to  arrest,  and  the  other  a  summons  to  show  cause  why 
there  should  not  be  an  arrest,  it  would  be  absurd  that  the  milder 
measure  of  the  summons  should  not  be  permitted,  until  after  ten 
days,  and  allow  the  arrest  itself  to  be  made,  without  such  delay. 
But  no  such  absurdity  exists  in  allowing  the  party,  after  the  ex- 
piration of  the  ten  days,  to  have  his  election  which  of  the  two 
proceedings  he  will  at  once  resort  to.  The  new  right  given  to  the 
seaman,  to  proceed  by  summons  to  the  master,  is  not  incompatible 
with  his  previous  right  to  proceed  immediately  by  process  to  arrest. 
It  is  but  giving  him  an  option  of  remedies.  That  there  is  no  in- 
compatibility, has  been  practically  demonstrated ;  for  some  comts 
have  always  allowed  this  option  to  the  seaman,  without  difficulty 
or  inconvenience.  The  former  law  is  not  in  this  respect  repealed, 
either  in  terms,  or  by  its  incompatibility  with  the  new  provisions 
of  the  statute.  If  we  take  more  general  views,  either  of  policy 
or  justice,  we  find  no  grounds  for  saying  that  it  was  the  intention 
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of  the  legislature  to  take  away  the  right  of  immediate  arrest,  after 
the  ten  days.  The  language  authorizing  the  summons  is,  ^^  it  shall 
be  lawful,"  &c.  If  this  is  merely  enabling,  that  is,  if  it  be  op- 
tional whether  to  resort  to  this  proceeding,  or  not,  then  the  pro- 
vision may  be  of  some  benefit  to  the  seaman,  and  some  slight 
compensation  for  the  injustice  of  the  ten  days'  delay  ;  but  if  it  is 
imperative  upon  the  seaman  to  go  through  the  process  of  summon- 
ing the  master,  before  he  can  have  a  warrant  of  arrest,  it  will  be 
an  additional  injustice.  The  principal  benefit  to  the  seaman  from 
this  provision  for  summoning  the  master  is  that  he  sometimes  has 
the  pecuniary  means  of  instituting  this  proceeding,  but  not  to  arrest 
and  hold  the  vessel.  And  if  the  master  failed  to  show  cause  why 
admiralty  process  should  not  issue,  it  may  inspire  his  proctor  or 
others,  with  sufficient  confidence  in  his  claim,  to  become  responsi- 
ble for  the  expense  of  an  arrest.  And  in  some  few  cases,  this 
procedure  may  be  resorted  to,  in  order  to  ascertain  the  objections 
to  the  claim.  But  these  are  almost  always  well  known,  and  where 
they  are  not,  it  is  generally  vain  to  expect  that  disclosure  on  sum- 
mons, which  h^  been  refused  in  pais*  It  sometimes  happens,  too, 
that  the  parties  are  willing  to  abide  by  the  opinion  of  the  judge, 
upon  an  application.  But  this  is  voluntary,  for  he  can  decide 
nothing,  except  whether  a  suit  in  rem  shall  then  be  commenced ; 
and  his  refusal  does  not  preclude  a  renewal  of  the  application,  and 
his  allowing  it  will  have  no  effect  upon  the  trial,  which  will  pro- 
ceed in  the  same  manner  as  if  there  had  been  no  such  previous 
summons. 

But  this  procedure  of  summoning  the  master  is,  in  general, 
wholly  useless.  It  does  not  begin  until  after  a  dispute  has  arisen, 
or,  at  least,  payment  has  been  refused,  and  litigation  has  become 
necessary,  and  then  the  more  directly  and  speedily  the  question 
is  brought  to  an  issue,  the  better.  The  multiplication  of  unneces- 
sary processes  is  an  evil ;  they  create  delay  and  expense.  The 
delay  is  too  palpable  to  be  denied ;  but  one  learned  writer  indulges 
the  idea,  that  there  need  be  little  or  no  expense,  because  the  sea- 
man may,  without  any  assistance,  himself  carry  through  this  pro- 
cedure of  summoning  the  master  to  show  cause,  attend  the  hear- 
ing before  the  judge,  or  magistrate,  and  obtain  the  certificate. 
Conkling's  Adm.  Pr.  398. 
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The  idea  that  a  common  sailor,  who,  very  often,  can  neither 
read  nor  write,  and  not  unfrequently  cannot  speak  our  language, 
should  himself  make  out  a  written  claim,  present  it  to  the  magis- 
trate, obtain  a  summons,  and  himself  serve  it  on  the  master  by 
reading,  or  leaving  an  attested  copy,  attend  to  the  hearing,  and  per- 
haps summon  and  examine  witnesses,  is  a  mere  illusion.  He  has 
the  right  to  do  all  this,  and  so  has  every  man  a  right  to  institute 
and  prosecute  his  suits  at  law,  without  professional  assistance. 
But  how  often  is  this  done,  even  by  the  most  intelligent  and  edu- 
cated ?  Not  in  one  case  in  a  thousand ;  and  still  more  rarely 
would  the  common  sailor  enter  upon  legal  proceedings.  He  always 
employs  a  proctor,  who  must  be  paid,  as  must  also  the  commis- 
sioner or  justice,  when  they  are  resorted  to,  and  the  oflScer  who 
may  serve  the  summons.  It  is  true,  costs  may  be  given  to  the 
seaman,  where  the  master  is  in  the  wrong,  but  it  is  well  known, 
that  the  highest  taxation  falls  far  short  of  the  charges  of  the  proc- 
tor alone. 

It  may  be  added,  that  if  it  be  not  optional  with  the  seaman, 
whether  to  resort  to  this  procedure  by  summons  or.not,  there  is  a 
want  of  reciprocity,  for  it  is  entirely  optional  with  the  master, 
whether  to  take  any  notice  of  it  or  not,  and  his  refusal  to  do  so, 
only  leaves  him  liable  to  have  a  suit  commenced  against  {he  ves- 
sel ;  that  is,  in  the  same  situation  as  if  this  provision  for  a  sum- 
mons had  never  existed. 

On  the  whole,  I  see  no  reason  for  extending  these  provisions 
impairing  the  previous  rights  of  seamen,  further  than  is  required 
by  a  fair  construction  of  the  language  used  by  the  legislature. 
And  I  am  of  opinion,  that  it  is  optional  with  the  seaman,  whether 
to  resort  to  the  preliminary  measure  of  summoning  the  master, 
or  to  make  direct  application  for  admiralty  process. 

In  conclusion,' the  right  of  a  seaman  to  his  wages  is  perfect, 
upon  the  completion  of  his  service ;  and  before  the  statute,  if 
payment  was  refused,  he  could  have  instantly  commenced  a  suit 
in  personam^  against  the  owners  or  master,  or  in  rem,  against  the 
vessel  or  freight.  The  statute  affects  only  one  of  these  remedies, 
viz.,  against  the  vessel.  It  does  not  touch  suits  in  personam^  or 
against  the  freight.  By  the  statute,  as  a  general  rule,  no  pro- 
ceedings can  be  had  against  the  vessel,  until  ten  days  after  the 
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right  to  wages  has  accrued.  But  there  are  three  events  in  which 
such  proceedings  may  be  had  within  the  ten  days,  viz.,  if  a  dis- 
pute has  arisen,  if  the  vessel  has  departed  from  the  port  of  her 
discharge,  or  if  she  is  about  to  proce^  to  sea.  In  the  last  two 
cases  the  statute  is  inoperative,  and  the  right  to  process  is  the  same 
as  if  it  had  never  been  passed.  The  expiration  of  ten  days,  and 
a  dispute  having  arisen,  are  by  the  act  made  equivalent  to  each 
other,  and  upon  the  happening  of  either,  the  new  proceeding  by 
summons  to  the  master,  is  authorized,  but  not  required.  The  act 
is,  in  this  respect,  permissive,  not  imperative.  The  judge  may 
order  process  against  the  vessel,  without  previous  stmimons  to  the 
master.  In  the  absence  of  the  judge,  the  clerk  may  issue  process, 
according  to  rules  prescribed,  or  instructions  given  by  the  judge. 

Decree  for  libellants  for  $386.82,  and  costs. 

TT.  JS.  P.  Smyth,  for  the  libellants. 

«7".  IT.  Prince,  for  the  claimant. 


In  manj  reported  cases,  it  seems  that  no  sach  preliminarj  sammons  issued, 
e.  g.  The  Martha,  Bl.  &  HowL  156. 


October,  1859« 

The  Brig  Susan. 

When  a  yessel  is  in  such  peril  as  to  be  the  subject  of  salvage  serricej  a  pilot,  by  the  gen- 
eral law,  is  not  boand  to  give  his  aid  for  mere  pilotage. 

If,  in  sach  ease,  the  Tessel  hoist  her  colors  at  the  fore  topmast  head,  it  wiU  be  deemed  a 
request  for  assistance,  although  it  be  the  usual  signal  for  a  pilot. 

Salvors  cannot  force  themselves  upon  a  vessel  in  distress,  against  the  will  of  the  master. 

It  is  at  his  option  to  accept  their  service  or  not. 

fiat>  if  be  has  requested  their  assistanoe  by  a  signal  of  distress,  or  otherwise,  and  they 
have  incurred  danger,  expense  or  labor,  in  compliance  with  such  request,  and  their 
aid  has  then  been  refused,  it  teemt,  they  have  a  right  to  some  compensation,  at  least 
if  the  vessel  ultimately  comes  to  a  place  of  safety. 

Where  aid  in  saving  a  vessel  from  a  sea-peril  is  rendered,  under  a  contract,  it  is  a  sal- 
vage service,  unless,  by  the  termfl  of  the  contract,  the  compensation  is  to  be  absolute^ 
and  not  contingent  upon  success. 

In  fixing  the  amount  of  salvage  compensation.  It  is  proper  to  take  into  view  the  policy 
of  encouraging  competent  persons,  on  a  dangerous  coast,  to  associate  together  and 
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keep  themseWes  prepared  with  boats  and  other  appliances,  to  render  prompt  asiiit- 
ance  to  yesseb  in  distiesfl. 


Spbaqub,  J. — This  was  a  libel  for  salvage.  I  have  no  doubt 
that  this  vessel  was  in  snch  peril  as  to  be  the  subject  of  salvage- 
service,  and  that  the  libellants  went  on  board  from  the  shore,  and 
aided  in  bringing  her  to  a  place  of  safety.  But  it  is  insisted  that 
they  are  not  entitled  to  a  salvage  compensation,  because  it  was 
understood  between  them  and  the  master,  before  and  at  the  time 
the  assistance  was  rendered,  that  it  was  to  be  merely  pilotage. 

This  requires  examination.  It  appears  that,  on  the  6th  of  Feb- 
ruary, this  vessel  made  sail  &om  Holmes'  Hole,  bound  for  Boston. 
After  proceeding  about  fifteen  miles,  her  lumber  ports  were  stove 
in  by  sheet  ice,  and  in  five  minutes  she  was  filled  with  water,  and 
sunk  as  low  as  her  cargo  of  lumber  would  permit.  Her  cabin  and 
her  rails  were  submerged,  and  only  the  extremities  of  the  stem 
and  bow,  and  the  upper  part  of  the  deck-load  of  lumber  were  above 
water.  The  crew  could  have  neither  fire  nor  shelter,  and  most  of 
their  clothing  was  wet.  The  water  flowed  into  her  so  freely,  that 
no  attempt  was  made  to  free  her  from  it  by  the  pumps  or  other- 
wise. In  this  condition  she  made  a  signal  of  distress,  and  was 
soon  afterwards  taken  in  tow  by  the  brig  Rebecca,  belonging  to 
the  same  owner.  The  weather  being  mild  for  the  season,  and  the 
wind  moderate,  some  consultation  was  had  between  the  masters  of 
the  two  vessels,  about  proceeding  to  Boston ;  but  it  was  concluded 
that  the  Susan  should  go  into  Monomoy  Point.  The  master  of  the 
Susan  was  on  board  of  the  Rebecca,  and  her  flag  was  then  hoisted 
at  the  fore  topmast  head  as  a  signal.  Upon  seeing  this,  eight  of 
the  libellants  proceeded  in  a  boat  toward  the  Rebecca ;  and  as 
they  approached  her,  the  master  of  the*  Susan  inquired  if  they 
had  a  pilot,  to  which  one  of  them,  James  Colson,  replied  that  he 
could  take  her  in,  referring  to  the  Susan,  then  water-logged  and 
in  tow. 

There  is  testimony  that  Captain  Lowd,  the  master  of  the  Susan, 
said  that  a  pilot  was  all  that  he  wanted,  and  that  he  needed  no 
other  assistance.  But  it  is  not  stated  that  any  response  was  made 
to  this  by  any  of  the  libellants,  and  I  am  not  satisfied  that  it  was 
said  to  them  or  made  known  to  them,  so  that  they  understood  or 
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ought  to  have  understood  that  whatever  they  should  do  would  be 
only  as  pilots,  and  for  mere  pilotage  compensation. 

Immediately  after  getting  on  board  of  the  Rebecca,  she  and  her 
tow,  by  advice  of  Colson,  were  taken  into  shoaler  water,  and  there 
anchored  as  a  place  less  in  danger  from  ice,  until  the  tide  should 
favor  her  going  into  harbor.  In  the  meantime,  four  of  the  libel- 
lants,  at  the  request  of  Captain  Lowd,  took  the  steward  of  the 
Susan  and  the  clothes  of  her  crew  on  shore,  and  afterwards  re- 
turned. While  this  boat  was  absent,  the  Rebecca  departed  and 
kept  on  her  voyage.  Soon  after  the  return  of  the  boat,  with  the 
aid  of  the  libellants  the  anchor  of  the  Susan  was  weighed,  and 
she  attempted  to  get  into  the  harbor  of  Monomoy,  steering  partly 
by  her  rudder,  and  partly  by  her  sails.  Being  very  deep  in  the 
water  she  took  the  ground  ;  thereupon  a  part  of  the  libellants  went 
in  her  boat  to  the  light  ship,  half  a  mile  distant,  obtained  a  kedge 
anchor,  and  aided  in  kedging  her  off  the  shoal  and  into  the  harbor. 
These  were,  in  their  nature,  salvage  services.  In  weighing  the 
evidence,  with  a  view  to  determine  whether  the  libellants  were  by 
agreement  restricted  to  the  mere  compensation  of  a  single  pilot,  all 
the  circumstances  should  be  taken  into  consideration.  No  one  of 
the  libellants  was  a  pilot  by  commission  or  appointment ;  and  if 
they  had  been,  the  Susan  was  in  such  condition  that  they  would 
not,  by  the  general  law,  have  been  bound  to  go  on  board  and  aid 
in  getting  her  into  port,  merely  as  pilots.  The  Sebe,  2  W.  Rob. 
247.  The  presumption,  therefore,  is,  that  the  service  was  under- 
stood by  the  parties  to  be  salvage,  unless  it  be  shown  by  satisfac- 
tory evidence  that  there  was  a  different  agreement.  In  The 
Sbedwiffy  24  Eng.  Law  &  Eq.  582,  a  vessel  in  a  condition  to  be 
the  subject  of  salvage  service  made  a  signal  for  a  pilot,  by  hoist- 
ing her  colors  at  the  fore  topmast  head,  as  in  the  present  case, 
and  when  a  boat  came  alongside,  the  master  of  the  vessel  said  he 
wanted  one  man  as  a  pilot;  and  the  boat*s  crew — ^none  of  whom 
were  commissioned  pilots — aided  in  getting  the  vessel  into  port, 
it  was  held  that  they  were  entitled  to  salvage.  Dr.  Lushington, 
in  giving  his  judgment,  declared  that  he  should  hold  a  signal, 
under  such  circumstances,  to  be  a  signal  for  assistance,  and  not 
for  a  pilot,  and  awarded  salvage.  He  does  not  notice  the  fact, 
stated  in  the  protest  which  was  in  evidence,  that  the  master  of  the 
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vessel  said  to  the  boat  that  he  wanted  one  man  as  a  pilot,  bat  con- 
stmed  the  signal  as  a  request  for  assistance ;  and,  as  the  assist- 
ance needed  and  actually  rendered  was  in  its  character  salvage, 
and  not  mere  pilotage,  he  decreed  a  salvage  compensation.  It 
may,  perhaps,  be  inferred,  that  in  his  view,  the  receiving  of  such 
assistance  overruled  the  mere  declaration  tbat  a  pilot  only  was 
wanted.  The  cases  in  2  Paine,  C.  G.  466,  {The  Ship  Alexander^ 
and  1  Gaines,  103,  {CaUagan  v.  ScMett^)  were  decided  not  upon 
the  general  law,  but  upon  the  positive  enactments  of  a  New  York 
statute.  It  is  true,  salvors  cannot  force  themselves  upon  vessels 
in  distress,  against  the  will  of  the  master.  It  is  at  his  option  to 
accept  their  services  or  not ;  and  if  he  refuse  them,  compensation 
cannot  be  recovered  for  assistance  subsequently  rendered  against 
his  will.  I  am  not  speaking  of  cases  in  which  the  master  fraudu- 
lently attempts  to  destroy  his  vessel ;  for  in  the  present  case  there 
is  no  doubt  of  his  good  faith  toward  the  owners  and  underwriters. 
If  the  aid  of  salvors  be  accepted  only  upon  a  clearly  understood 
condition  that  it  shall  be  deemed  merely  pilotage,  they  will  be 
limited  to  mere  pilotage  compensation.  But  I  hold,  with  Dr. 
Lushington,  that  a  signal,  made  by  a  vessel  in  actual  distress,  and 
needing  other  assistance  than  pilotage,  although  it  be  the  usual 
signal  for  a  pilot,  shall  be  deemed  a  signal  for  assistance. 

In  such  case,  the  vessel  has  no  right  to  make  a  signal  merely 
for  a  pilot.  Pilots  are  not  bound,  unless  by  statute,  to  take  the 
hazards,  or  subject  themselves  to  the  labor  of  going  on  board,  and 
aiding  such  a  vessel,  for  mere  pilotage  compensation.  But  sup- 
pose such  a  signal  is  made,  or  an  actual  signal  of  distress  is  held 
out,  and  persons  are  thereby  induced  to  go  on  board  to  render 
assistance,  and  then  the  master  of  the  vessel,  who  has  made  the 
signal,  refuses  to  accept  their  services,  or  will  receive  them  only 
upon  conditions  to  which  they  are  under  no  obligation  to  accede, 
are  they  to  be  entitled  to  no  compensation  ?  This,  I  believe,  is  a 
new  question,  although  such  a  state  of  facts  has  sometimes  actu- 
ally existed. 

A  signal  of  distress  is  a  request  for  assistance.  And,  if  com- 
petent persons,  upon  such  request,  subject  themselves  to  labor  and 
danger,  and  expense,  to  get  on  board  of  the  vessel,  and  there  offer 
their  services  for  such  reward  as  the  law  will  give  them,  if  such 
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offer  be  rejected,  it  would  seem  that  some  compensation  should  be 
made  for  the  labor,  expense,  and  danger  so  incurred ;  at  lea^t,  in 
cases  where  the  vessel  subsequently  comes  to  a  place  of  safety. 
Several  cases  have  heretofore  been  presented  to  me,  where  boats 
have  put  off  from  the  shore  to  vessels  making  a  signal  of  distress, 
with  great  gallantry  and  hazard  to  life,  in  launching  through  the 
surf,  and  where  the  subsequent  service  of  getting  the  ship  out  of 
danger  was  comparatively  trifling.  The  chief  merit,  and  princi- 
pal ground  of  compensation,  was  their  great  courage,  skill,  and 
danger  in  reaching  the  ship  ;  and  I  should  be  slow  to  believe  that, 
in  such  case,  they  would  be  deprived  of  all  reward,  at  the  option 
of  the  master  in  rejecting  their  services,  after  reaching  his  ship. 
But,  in  the  present  case,  this  question  need  not  be  decided,  and 
comes  into  view  only  in  giving  construction  to  the  acts  of  the 
parties,  in  order  to  determine  in  what  character  the  libellants 
really  acted.  In  my  opinion,  their  services  were  not  refused,  nor 
accepted  upon  condition  that  they  should  be  deemed  mere  pilot- 
age, but  were  properly  rendered  by  them  as  salvors. 

It  is  true  that  these  services  were  rendered  upon  the  request  of 
the  master,  and  with  some  understanding ;  that  is,  under  a  con- 
tract with  him.  And  it  is  sometimes  said  that  the  service  is  not 
salvage,  if  performed  under  a  contract.  This  is  quite  inaccurate ; 
and  it  is  important  that  the  error  should  be  pointed  out. 

In  much  the  greater  number  of  salvage  cases,  the  services  per- 
formed are  by  agreement ;  that  is,  a  contract  between  the  salvors 
and  the  agent  of  the  owners.  Take  the  common  case  of  a  vessel 
in  peril,  sending  a  boat's  crew  ashore  for  assistance,  and  upon  their 
request,  and  by  mutual  agreement,  certain  persons,  with  a  boat,  or 
a  sailing  vessel,  or  steamer,  render  the  desired  assistance,  nothing 
l^eilig  said  about  compensation.  The  law  declares  what  the  com- 
pensation should  be,  viz.,  meet  and  suitable  salvage,  if  property 
be  saved ;  and  no  pay,  if  nothing  is  saved.  But  it  is  competent 
for  the  parties  to  go  further  in  their  contract,  and  stipulate  what 
the  compensation  shall  be.  They  may  agree  that,  if  the  property 
be  saved,  a  specified  sum  shall  be  paid.  That  is  still  a  salvage 
compensation,  al&ough  the  amount  is  fixed  by  the  previous  agree- 
ment of  the  parties.  They  may  agree  that  compensation  shall 
not  be  dependent  upon  success,  but  payable,  at  all  events,  for 
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the  time  and  labor  bestowed,  whether  property  be  saved  or  not. 
By  such  agreement,  the  compensation,  not  being  contingent  upon 
the  safety  of  the  property,  is  not  salvage.  But  the  party  who 
asserts  that  there  was  a  contract  which  displaces  salvage,  assumes 
the  burden  of  proving  affirmatively  the  existence  of  such  contract. 
It  is  not  sufficient  for  him  to  show  that  there  was  some  contract ; 
but  he  must  go  further,  and  prove  that  it  was  agreed  that  the  com- 
pensation should  be  absolute,  and  not  contingent,  otherwise  the 
law  will  say  that  it  was  to  be  contingent  upon  the  saving  of  pro- 
perty. 

The  cases  of  The  Versailles^  1  Curtis,  C.  C.  353,  and  The  Inde- 
pendence, 2  Id.  350,  rest  upon  these  principles.  On  land,  the  law 
is  otherwise.  If  a  person  requests  another  to  labor  in  saving  his 
crops,  or  other  property,  from  danger  and  loss,  and  nothing  is  said 
of  compensation,  the  employer  is  to  pay  a  reasonable  amount,  at 
all  events. 

But  here,  again,  the  parties  may,  by  their  express  contract,  make 
the  compensation  contingent  upon  success.  For  land  services,  the 
law  gives  a  quantum  meruit,  without  regard  to  success,  unless  it 
appears  that  the  parties  had  made  a  different  agreement. 

But  for  services  in  rescuing  property  from  perils  of  the  sea,  the 
law  gives  no  compensation,  unless  the  property  is  saved.  And 
the  error  into  which  some  learned  lawyers  have  fallen,  as  to  the 
right  to  salvage,  is  in  looking  at  the  subject  only  by  the  light  of 
common  law  doctrines  applicable  to  services  on  land.  In  the 
present  case,  it  is  not  proved  that  there  was  a  special  agreement 
for  an  absolute  compensation,  or  fixing  the  amount. 

It  remains  only  to  consider  what  amount  shall  be  awarded. 

The  vessel  and  cargo  were  worth  about  $5000.  The  time  occu- 
pied by  the  eight  libellants  who  first  went  to  the  Susan,  was  from 
ten  o'clock  in  the  morning,  till  twelve  at  night.  Thirteen  others 
of  the  libellants  went  on  board,  about  eight  o'clock  in  the  evening, 
and  continued  to  aid,  or  were  ready  to  aid,  until  twelve  o'clock ; 
but  I  do  not  think  the  assistance  of  so  many  was  by  any  means 
necessary.  The  labor  and  hazard  were  inconsiderable,  but  the 
service  was  promptly  rendered,  and  the  compensation  was  con- 
tingent. 

There  is  one  element  which  I  have  heretofore  taken  into  view, 
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in  some  cases,  and  which  is  not  to  be  wholly  overlooked  in  this. 
It  is  that  encouragement  should  be  given  to  competent  persons, 
upon  dangerous  parts  of  our  coast,  to  associate  together,  and  keep 
themselves  organized,  with  suitable  boats  and  other  appliances,  to 
render  prompt  and  efficient  assistance  to  vessels  in  distress. 

Decree  for  $250  and  costs. 

J".  Wilder  May  J  for  the  libellants. 

^.  jP.  SodgeSj  for  the  claimant. 


That  the  salvors  have  no  right  to  act  against  the  will  of  the  master.  See  The 
Dodge  Healeyj  4  Wash.  G.  G.  651 ;  The  Bee,  Ware,  332.  That  piloU  are  not 
bound  to  give  their  aid,  for  mere  pilotage,  to  a  vessel  in  such  peril  as  to  be  the  sub- 
ject of  salvage  service,  see  The  Elizabeth,  8  Jurist,  365 ;  The  Persia,  1  Spink's 
Adm.  1 66  J  TAtf  Frederick,  1 W.  Rob.  17-,  The  King  Oscar,  6  Notes  of  Gases,  284  j 
The  Hcedwig,  1  Spink's  Adm.  19  j  The  Joseph  Harvey,  1  Rob.  306 ;  The  Industry, 
3  Hagg.  203 ;  The  Star,  1 4  L.  R.  487 ;  The  Centurion,  Ware,  ^18;  The  Adventurer, 
Stuart's  Adm.  101 ;  Hobari  v.  Drogan,  10  Pet.  117.  In  the  late  case  of  The  Un- 
daunted, decided  bj  Dr.  Lushington,  in  the  Gourt  of  Admiralty,  June  21st,  1860, 
36  L.  T.  Rep.  520  ',  the  Undaunted,  troop-ship,  bound  to  London,  in  coming  to, 
in  a  heavy  gale,  at  the  North  Foreland,  parted  with  both  her  anchors  and  cables. 
Sail  was  made  on  the  ship,  and  rockets  fired  for  assistance.  The  steamer  Reso- 
lute came  up,  and  the  master  of  the  Undaunted  requested  the  steamer  to  pro- 
ceed to  the  nearest  harbor  and  bring  off  an  anchor  and  cable.  The  steamer 
went  to  Ramsgate,  and  as  the  best  means  of  executing  the  order,  engaged  two 
luggers,  and  put  on  board  of  them  an  anchor  and  cable.  During  the  next  three 
days,  the  steamer  and  luggers  searched  for  the^Undaunted,  without  success,  she 
having  run  to  the  northward,  and  got  ready  her  spare  anchor.  In  the  afternoon 
of  the  third  day,  the  steamer  fell  in  with  her,  and  with  the  aid  of  another  steamer 
towed  her  to  Gravesend,  where  the  luggers  came  up  with  her,  and  her  master 
refused  to  accept  the  anchor  and  chain  from  them. 

The  action  was  brought  by  the  owners  and  crew  of  the  steamer  and  luggers, 
claiming  salvage  for  all  these  services.  The  learned  judge  gave  £400  to  the 
steamer,  and  £100  to  each  lugger,  and  in  deciding  the  case  said :  "There  is  a 
broad  distinction  between  salvors  who  volunteer  to  go  out,  and  salvors  who  are 
employed  by  a  ship  in  distress.  Salvors  who  volunteer,  go  out  at  their  own 
riak,  for  the  chance  of  earning  reward,  and  if  they  labor  unsuccessfully,  they  are 
entitled  to  nothing ;  the  effectual  employment  of  salvage  service,  is  that  which 
gives  them  a  title  to  salvage  remuneration.  But  if  men  are  engaged  by  a  ship 
in  distress,  whether  generally  or  particularly,  they  are  to  be  paid  according  to 
their  efforts  made,  even  though  the  labor  and  service  may  not  prove  beneficial 
to  the  vesseL" 
83 
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Where  the  owner  of  one-fourth  of  a  whale  ship,  before  any  preparation  had  been  made 
for  a  new  voyage,  gave  notice  to  the  owners  of  the  mi^or  part,  that  he  would  not  pay 
anything  toward  outfits  or  expenses  for  a  new  voyage,  but  did  not  say.  In  terms,  that 
he  should  not  dissent  from  the  voyage,  or  apply  for  security  for  the  return  of  his 
quarter  part,  until  the  vessel  was  nearly  ready  for  sea ;  but  it  did  not  appear  that  the 
major  part  owners  had  been  misled,  or  subjected  to  any  loss  by  sueh  delay :  ffeldy  that 
the  libellant  was  entitled  to  security,  by  stipulation  for  the  return  of  the  vessel ;  and 
that  such  return  should  be  to  the  port  of  New  Bedford,  to  which  the  vessel  belonged* 

The  libellant's  part  of  the  returned  outfits  will  not  be  included  in  the  estimated  value  of 
his  part  of  the  vessel,  when  he  verbally  requests  the  eonrt  not  to  include  them* 

Whether  they  could  be  included,  if  desired  by  the  libellant,  qumre, 

Spraque,  J. — The  libellant,  owner  of  one-fourth  of  the  ship 
Marengo,  prays  the  court  to  require  the  claimants,  owners  of  three- 
fourths,  to  give  security,  by  stipulation,  for  the  return  of  that 
ship  from  a  whaling  voyage,  on  which  they  are  about  to  send  her, 
against  the  will  of  the  libellant. 

The  claimants  object,  on  the  ground  that  the  libellant  did  not 
dissent  from  the  voyage,  or  make  known  his  intention  to  ask  for 
security,  until  after  the  claimants  had  expended  a  very  large  8;um 
in  preparations  and  outfits' for  the  voyage,  and  the  ship  was  nearly 
ready  for  sea.  It  is  admitted,  however,  that  the  libellant  did,  in 
due  season,  give  notice  to  the  claimants,  that  he,  the  libellant,  would 
not  fit  his  quarter  part  of  the  Marengo,  or  pay  any  of  the  bills 
for  the  contemplated  voyage.  It  is  not  alleged  in  the  answer,  that 
the  omission  of  the  libellant  to  give  notice  of  his  intention  to  ask 
security,  or  make  a  more  explicit  declaration  of  his  dissent,  has 
caused  any  loss  or  inconvenience  to  the  claimants,  or  that  it  would 
in  any  manner  have  changed  or  afiected  their  determination,  as  to 
the  voyage,  or  their  action  in  relation  thereto.  The  court  cannot, 
either  from  the  allegations  of  the  answer,  or  from  the  evidence, 
infer  that  such  delay,  on  the  part  of  the  libellant,  has  worked  any 
injury  or  inconvenience  to  the  claimants. 

Beside  this,  the  letter  of  the  fifth  of  May,  which  was  before  the 
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claimants  had  begun  to  prepare  this  ship  for  sea,  was  an  express 
notice,  that  the  libellant  would  not  unite  in  the  preparations  for 
this  voyage,  or  bear  any  part  of  the  expenses  thereof.  This, 
surely,  was  sufficient  to  indicate  to  the  claimants,  that  he  did 
not  concur  in  the  contemplated  enterprise,  and  the  claimants  could 
hardly  have  believed  that  the  libellant  was  willing  that  his  one- 
fourth  of  the  ship  should  be  sent  upon  a  whaling  voyage,  of  three 
or  four  years'  duration,  not  only  without  compensation  to  the  libel- 
lant, and  for  the  sole  benefit  of  the  claimants,  but  also  without  any 
security  for  the  final  restoration  of  his  property.  And  it  is  not 
even  alleged  in  the  answer,  that  the  claimants  went  forward  in  the 
fitting  of  this  vessel,  under  the  belief  that  the  libellant  did  not 
dissent  from  the  voyage,  or  would  not  claim  the  security  now  asked. 
The  only  case  cited  to  sustain  this  defence,  is  Christie  v.  Craig 
et  als.j  2  Merivale,  137.  That  was  an  application  to  the  chancel- 
lor, just  as  the  vessel  was  about  to  sail.  It  seems  to  have  been  an 
ex  parte  motion,  which  the  chancellor  would  not  grant,  without 
further  inquiry.  It  did  not  appear  that  the  applicant  had,  in  any 
way,  indicated  to  the  major-part  owners,  that  he  should  not  con- 
cur in  the  voyage,  or  warned  them  against  incurring  expenses  or 
liabilities ;  and  the  chancellor  states  that  they  had  made  charter- 
parties,  and  might  be  subjected  to  demurrage.  That  case  was 
quite  different  from  the  present.  If  it  had  appeared  that  the 
libellant  had  once  assented  to  this  voyage,  either  expressly,  or  im- 
pliedly by  knowing  that  the  ship's  husband  would,  in  the  usual 
course  of  business,  prepare  the  vessel  for  sea,  under  the  general 
authority  previously  given  by  all  the  owners,  and  had  permitted 
the  agent  to  incur  large  expenses  in  these  preparations,  certainly 
the  court  would  have  taken  those  facts  into  consideration,  and 
either  refused  this  application  altogether,  or  granted  it  only  upon 
such  terms  as  would  do  justice  to  the  claimants.  But  upon  the 
answer,  and,  I  may  add,  the  evidence  also,  in  this  case,  I  do  not 
think  the  objection  can  be  sustained. 

The  remaining  question  is,  for  what  shall  the  stipulation  be 
taken  ?  It  seems,  from  the  case  of  The  Apollo^  1  Hagg.  806, 
that  in  the  High  Court  of  Admiralty  in  England,  it  is  taken  for 
the  estimated  value  of  the  ship.  But,  in  this  court,  the  practice 
has  been  to  take  security  in  double  the  estimated  value.     Dun- 
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lap's  Prac.  473.  This  is  also  the  practice  in  the  District  Court 
of  the  United  States  in  Philadelphia ;  The  Lodemia^  Crabbe,  271 ; 
and  this  practice  I  shall  follow. 

In  determining  what  shall  be  the  estimated  value,  the  question 
has  arisen,  whether  the  outfits  which  remained  upon  the  return  of 
the  vessel  from  a  former  whaling  voyage,  in  which  all  the  owners 
had  united,  should  be  included.  Those  returned  outfits  were  the 
property  of  all  the  owners  in  common.  It  is  insisted,  that  the 
libellant's  one-fourth  of  those  returned  outfits  should  be  included 
in  the  stipulation,  as  constituting  a  part  of  the  vessel,  or  of  her 
tackle,  apparel,  and  furniture,  as  a  whale  ship.  The  libellant 
insists  that  they  ought  not  to  be  so  included,  and  that  they  con- 
stitute no  part  of  the  ship,  for  the  return  of  which  he  asks  for 
security".  This  question  may  be  disposed  of,  by  saying  that  the 
court  does  not  think  it  necessary  to  go  into  an  inquiry,  as  to  the 
value  of  Articles  of  property,  for  the  purpose  of  including  the 
amount  thereof  in  the  stipulations,  when  the  libellant  does  not 
desire  such  increase  of  his  security ;  or,  in  other  words,  that  the 
court  need  not  give  to  the  libellant  more  than  he  asks. 

That  the  outfits  are  capable  of  a  separate  valuation,  there  is  no 
doubt.  Every  witness,  to  whom  that  question  has  been  put,  has 
given  a  separate  valuation  of  the  ship,  and  of  the  outfits,  without 
suggestion  that  there  was  any  di£Sculty  in  making  the  distinction. 
The  libellant,  by  his  counsel,  verbally  requests  the  court  for  a 
stipulation  upon  the  estimated  value  of  the  ship,  without  including 
the  outfits,  and  that  is  what  I  shall  give.  I  do  not  go  into  the 
question,  whether  the  libellant  might  have  had  the  outfits,  in- 
cluded in  the  valuation,  nor  whether  the  claimants  have  the  right 
to  hold  and  use  the  returned  outfits,  upon  the  same  terms  as  they 
have  a  right  to  hold  and  use  the  ship.  Upon  the  actual  request 
made  by  the  libellant,  I  do  not  think  it  necessary  to  go  into  that 
inquiry.  Upon  the  evidence,  I  think  that  the  libellant's  quarter* 
part  of  the  ship,  exclusive  of  the  returned  outfits,  was  of  the  value 
of  $1700  ;  and  I  shall  require  a  stipulation  in  double  that  amount. 
As  to  costs,  the  claimants  insist  that  no  costs  should  be  award- 
ed to  the  libellant,  because  the  whole  litigation  has  arisen  from 
his  refusal  of  a  reasonable  proposition  to  give  security  out  of  court- 
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This  renders  it  necessary  to  look  into  the  correspondence.  Both 
parties  ofiFered  to  refer  the  valuation,  upon  which  security  was  to 
be  given,  to  suitable  men ;  but  the  claimants  insisted  that  the  re- 
turned outfits  should  be  included  in  such  valuation,  and  to  this  the 
libellant  would  not  accede.  The  adjustment  out  of  court  was  pre- 
vented by  the  claimants  insisting  that  the  question  of  their  right 
to  hold  and  use  the  returned  outfits,  as  a  part  of,  or  appurtenant 
to,  the  vessel,  and  give  security  therefor  accordingly,  should  be 
settled  at  the  same  time  with  the  valuation.  But  as  the  libellant 
was  then,  as  now,  willing  to  take  security  for  the  vessel  only,  there 
was  no  necessity  for  connecting  with  that  the  question  of  the  right 
to  the  outfits.  The  claimants  might  have  agreed  to  a  valuation  of 
the  vessel,  therefore,  without  yielding  their  claim  to  the  use  of  the 
outfits,  but  reserving  it  to  the  same  extent  as  it  is  now  left,  un- 
touched by  the  decree  of  the  court.  If  they  had  done  this,  the 
litigation  would  probably  have  been  prevented. 

I  must  award  costs  to  the  libellant. 

The  vessel  having  been  heretofore  delivered  to  the  claimants, 
on  stipulation,  the  decree  will  be,  that  they  give  a  stipulation,  with 
stlreties  for  the  return  of  the  vessel  to  the  port  of  New  Bedford. 
This  being  a  whale  ship,  and  all  the  owners  resident  in  New  Bed- 
ford, I  think  she  should  be  returned  to  that  port. 

W.  W.  Orapo^  for  the  libellant,  cited  Hashing  v.  Piekersgill^ 
2  Marsh.  Ins.  727 ;  The  Dundee,  1  Hagg.  109 ;  0-ale  v.  Laurie, 
5  B.  &;  C.  156 ;  Michardson  v.  Clark,  15  Maine,  421 ;  Lano  v. 
NeaU,  2  Stark.  N.  P.  105 ;  Kt/nter's  case,  Leon,  46,  47 ;  Starr 
V.  Cf-oodwin,  2  Root,  71 ;  Briggs  v.  Utrange,  17  Mass.  405 ;  Roc- 
cus,  vol.  20;  MoUoy  de  Jure  Marit.,  lib.  2,  chap.  1,  sec.  8; 
Emerigon,  chap.  4,  sec.  7 ;  ffall  v.  Ocean  Ins.  Co.,  21  Pick.  472. 
See  also,  Shannon  v.  Owen,  1  M.  &  Ry.  892 ;  WilUngs  v.  Blight, 
1  Pet.  Adm.  288 ;  Steamboat  Orleans  v.  Phoebus,  11  Pet.  175 ; 
The  Seneca,  Gilpin,  24 ;  Loring  v.  Ulsley,  1  Cal.  24 ;  The  Apollo, 
1  Hagg.  311 ;  The  Petrel,  8  Id.  299 ;  Rodick  v.  Hinckley,  8 
Greenl.  274;  The  Lodemia,  Crabbe,  271;  Buddingtonw.  Stew- 
art, 14  Conn.  404 ;  3  Kent,  Comm.  153,  156 ;  Graves  v.  Saw- 
cer,  T.  Raym.  15;  1  Lev.  29;  Gould  v.  Stanton,  16  Conn.  12 ; 
Moody  V.  Buck,  1  Sandf.  304;   Langton  v.  Horton,  6  Jurist, 
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594 ;  S.  C.  23  Leg.  Obs.  524 ;  2  Stark.  N.  P.  105 ;  Wood$  t. 
Bussell,  5  B.  &  Aid.  942. 

T.  D.  Eliot  ^  T.  M,  Stetson,  for  the  claimants,  cited  Cfhriitie 
V.  Oraig  et  als.,  2  Merirale,  137. 


December  J  1859. 

The  Schooner  Highlander. 

A  seaman's  lien  for  wages  is  not  defeated  by  a  prerioua  attachment  of  the  reiiel,  at 
common  law,  in  a  State  ooort,  abandoned  before  the  filing  of  the  libel. 

The  senrices  of  diyers  and  wreckers  on  board  of  a  sea-going  Tessel,  are  maritime,  and 
they  have  a  lien  upon  the  yessel  therefor. 

Where  the  defence  against  an  asserted  lien  for  a  seaman's  wages,  is  a  renunciation  there- 
of, at  the  time  of  shipping,  the  court  will  require  proof  that  the  agreement  was  follj  un- 
derstood by  the  seaman,  and  that  there  was  an  adequate  compensation  for  the  wairer. 

Libel  by  five  seamen  for  wages,  claimed  to  have  been  earned 
on  a  wrecking  voyage  to  the  British  Provinces,  in  the  summer  of 
1859.  The  shipping  articles  showed  the  wages  to  have  been  pat 
down  in  decimals  at  twenty-five  and  eighteen  cents  per  month. 
It  was  not  denied,  however,  that  the  real  contract  was  for  eigh- 
teen and  twenty-five  dollars  per  month;  and  the  libellants  in- 
sisted that  they  saw  only  the  figures  18  and  25  in  the  articles, 
when  they  signed,  and  supposed  that  they  meant  dollars  and  not 
cents.  The  defence  offered  was,  that  the  vessel  had  been  chartered 
for  the  voyage,  to  one  Charles  Sanborn,  under  a  contract  to  victual 
and  man  her,  at  his  own  expense ;  that  the  libellants  had  been 
distinctly  informed,  when  they  shipped,  that  they  were  to  look  to 
the  charterer  only,  for  their  pay;  that  the  wages  in  the  articles 
were  nominal,  and  that  this  arrangement  was  assented  to  by  the 
crew.  Before  the  filing  of  this  libel,  the  libellants  had  attached 
the  vessel  in  an  action  at  common  law,  which  they  afterwards 
abandoned. 

Sprague,  J. — The  objection  of  the  claimants  that  an  attach- 
ment of  the  vessel  at  common  law,  made  and  abandoned  before 
the  filing  of  a  libel  in  this  court,  defeats  the  lien  of  seamen  for 
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wage&,  cannot  be  sustained.  A  common  law  lien  depends  on  pos- 
session, and  is  lost  when  the  creditor  causes  the  res  to  be  taken 
possession  of  by  an  ofiScer,  by  writ  of  attachment.  The  property, 
in  such  case,  is  in  the  custody  of  the  law,  and  out  of  the  posses- 
sion of  the  creditor,  and  a  common  law  lien  is  therefore  lost.  But 
a  maritime  lien  does  not  depend  on  possession. 

I  hold,  as  I  have  held  before  in  the*  case  of  the  Paul  BoggSj 
ante,  p.  869,  decided  some  years  since,  that  the  lien  is  not  defeated 
by  a  previous  attachment  in  a  State  court.  It  has  been  also  ob- 
jected by  the  claimants,  that  the  services  for  which  two  of  these 
libellants  were  employed,  viz.,  diving  and  wrecking,  are  not  of  a 
maritime  character.  I  cannot  adopt  this  view.  Though  princi- 
pally hired  for  their  skill  as  wreckers,  they  were  also  required  to 
aid  in  the  general  management  of  the  vessel,  and  I  am  of  opinion 
that  they,  like  the  rest  of  the  crew,  are  entitled  to  enforce  their 
claims  for  wages  by  a  libel  against  the  schooner,  in  this  court. 

There  is  no  controversy,  that  seamen,  prima  facie,  have  a  right 
to  look  to  the  vessel  for  their  wages.  The  entries  of  twenty-five 
cents  and  eighteen  cents,  in  these  articles,  are  admitted  not  to  be 
the  wages  agreed  upon,  which  were  eighteen  and  twenty-five  dol- 
lars ;  and  the  principal  ground  of  defence  is  that  the  libellants,  by 
their  original  contract,  relinquished  their  lien,  and  agreed  to  look 
to  the  personal  credit  of  Sanborn  alone. 

Agreements  varying  the  rights  given  to  seamen  by  the  general 
maritime  law,  are  always  scrutinized  with  great  care,  by  courts  of 
admiralty.  Seamen,  as  a  class,  are  ignorant  and  credulous,  and 
rely  in  great  measure,  in  their  contracts  with  their  employers,  on 
the  general  known  rights  of  sailors,  as  expressed  in  the  shipping 
articles,  which  are  a  printed  document  known  to  contain  certain 
well-understood  stipulations,  and  any  variation  from  them  is 
looked  on  with  jealousy  by  the  courts.  New  clauses  impairing 
the  rights  of  seamen,  are  generally  held  inoperative. 

Whenever  an  unusual  clause  is  introduced  into  the  shipping 
articles,  impairing  the  rights  of  seamen,  or  imposing  any  addi- 
tional duties  or  obligations  on  them,  two  conditions  are  required : 

1st.  That  the  seaman  had  the  agreement  so  explained  to  him 
that  he  fully  understood  its  meaning,  and. 
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2d.  That  a  reasonable  compensation  was  given  him  for  the 
renunciation  of  the  right,  or  for  the  new  obligation  assumed. 

The  agreement  set  up  in  defence,  in  this  case,  was  not  inserted 
in  the  articles,  but  rests  only  in  parol.  Certainly  the  require- 
ments will  be  not  le^  rigorous,  in  the  case  of  a  parol  agreement, 
than  when  a  tffritten  alter9,tion  of  the  articles  is  made. 

Was  there,  then,  a  sufficient  explanation  made  to  these  libel- 
lants,  of  the  extent  of  the  waiver  which  they  are  alleged  to  have 
made  ?  And  was  there  an  adequate  consideration  for  this  waiver  ? 
[The  judge  here  went  into  an  examination  of  the  evidence,  and 
concluded  by  saying:]  It  has  not  been  shown,  either  that  the 
libellants  knowingly  agreed  to  relinquish  their  lien,  or  that  they 
received  any  compensation  for  the  alleged  renunciation. 

Decree  for  libellants  for  the  full  amount  of  their  claims  and 
costs. 

IT.  Pelham  Curtis^  for  the  libellants. 

J.  C.  Dodge^  for  the  claimants. 

See  also  The  GazdU,  ante,  p.  378. 


January,  18G0. 

Palmer  v.  Priest  et  al. 

Where  a  materiml  man  who  had  tmsted  two  owners  of  a  vessel,  afterwards  reoeiTed  the 
negotiable  note  of  one  of  them,  and  snbsoribed  at  the  foot  of  the  aeoonnt  the  words 
**  Reo'd  Payment :"  Held,  that  this  was,  prima  /<ieie,  payment  of  the  aoeoont. 

Sprague,  J. — This  is  a  suit  by  material  men  against  the 
owners  of  a  vessel,  for  repairs.  It  appears  that  the  two  defend- 
ants, Priest  and  Dodd,  were  the  owners,  and  that  the  repairs  were 
done  on  the  credit  of  the  vessel  and  owners.  Priest  was  the  ship's 
husband,  but  the  libellant  did  not  originally  trust  to  him  alone. 
The  account  bears  date  July  15th,  1856,  on  which  day  the  nego- 
tiable promissory  note  of  Priest  was  given,  and  the  account  was 
receipted  by  a  writing  at  the  foot,  "Rec'd  Payment,"  and  was 
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signed  by  the  libellants.  The  note  was  payable  six  months  from 
date,  and  by  the  indorsement  seems  to  have  been  negotiated,  but 
is  now  produced  by  the  libellants  ready  to  be  delivered  up  to  the 
respondents. 

Was  the  account  paid  and  the  original  claim  discharged  by  the 
taking  of  the  note  ?  If  it  was,  the  libellants  can  have  their  remedy 
only  on  the  note.  If  it  was  not,  they  may  sue  on  the  original 
account,  and  the  respondents  are  liable  in  this  suit. 

In  Page  et  aL  v.  Hubbard  et  al.y  ante,  p.  835,  I  had  occasion 
to  consider  the  Massachusetts  doctrine  upon  this  subject.  The 
facts  of  that  case,  however,  were  diflFerent  from  the  present.  There 
the  builder  had  a  lien  upon  the  vessel — ^here  no  lien  is  set  up,  or 
mentioned  in  the  pleadings,  and  this  suit  is  in  personam.  There, 
too,  the  receipt  given,  stated  only  that  the  notes  were  taken  on 
account,  here  the  receipt  states  that  payment  had  been  received. 
These  differences  are  quite  material.  As  to  the  first  ground  of 
difference,  the  general  principle  stated  in  the  case  of  Page  et  ah  v. 
Subbard  et  al.y  might  indeed  cover  the  present,  viz.,  tliat  when 
the  taking  of  the  note  would  not  materially  affect  the  rights  of  the 
creditor,  but  merely  substitute  a  second  promise  for  the  first,  both 
being  by  the  same  parties,  there  it  might  be  presumed  that  it  was 
the  intention  of  the  parties  that  the  first  should  be  extinguished ; 
but,  that,  if  it  would  materially  affect  the  right  of  the  creditor, 
such  ought  not  to  be  the  presumption.  This  would  seem  also  to 
apply  to  a  case  where  there  were  other  persons  liable  for  the  ori- 
ginal debt,  beside  the  person  who  signed  the  note,  and  in  this  case, 
if  nothing  appeared  but  the  giving  of  the  note  by  Priest,  I  should 
have  great  hesitation  in  saying  that  it  would  discharge  the  original 
claim  of  the  creditors  against  both  their  debtors,  and  compel 
them  to  rely  on  one  only,  especially  as  it  does  not  appear  that 
Dodd  has  paid  anything  to  Priest,  or  would  now  be  in  any  worse 
condition,  if  liable  to  the  libellants,  than  he  would  have  been,  if 
that  note  had  never  been  given.  It  would  seem  from  the  case  of 
French  v.  Pricey  24  Pick.  13,  and  other  cases  there  referred  to, 
that  the  Supreme  Court  of  Massachusetts  were  inclined  to  hold 
that  knowingly  taking  the  note  of  one  of  several  debtors  would 
prima  facie  discharge  the  others.  In  the  case  now  before  me, 
there  is  an  express  declaration  made  by  the  creditors  at  the  time 
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thej  received  the  note,  that  it  was  received  in  payment  of  a  pre- 
existing debt.  This  declaration  was  in  writing,  being  a  receipt 
signed  by  them  and  delivered  to  Priest.  If  that  declaration  were 
literally  true,  it  would  certainly  discharge  the  original  claim. 

In  Sheehy  v.  MandeviOey  6  Cranch,  253,  a  plea  that  a  note  was 
given  ^^fcr  and  in  discharge  of**  a  pre-existing  claim  of  goods  sold 
and  delivered,  was  held  good,  although,  as  the  court  viewed  it,  it 
was  the  note  of  one  of  two  debtors. 

In  KearfHake  v.  Morgan^  5  T.  R,  213,  a  plea  that  the  nego- 
tiable note  of  the  defendant  was  given  to  and  received  by  the 
plaintiff  ^^/or  and  on  account  of**  the  sums  of  money  previously 
owing  from  the  defendant  to  the  plaintiff,  was  held  good.  Sat 
in  that  case  the  note  was  not  produced,  and  might  have  been  in 
the  hands  of  an  indorsee.  Where,  then,  it  appears  to  the  court, 
that  the  note  of  a  sole  debtor,  or  of  one  of  several  debtors,  or  of 
a  third  person,  was  by  mutual  agreement  taken  in  discharge  or 
payment  of  a  pre-existing  debt,  the  original  claim  is  thereby  ex- 
tinguished, and  the  creditor  can  rely  only  on  the  note. 

The  receipt,  in  this  case,  is  evidence  that  such  was  the  agree- 
ment between  these  parties.  It  is  not  necessarily  conclusive.  It 
may  be  controlled,  either  by  direct  evidence  or  by  circumstances. 
But  here  there  is  neither  direct  evidence,  nor  any  circumstance 
in  any  degree  impairing  the  force  of  the  receipt,  and  the  libellants 
have  therein  declared  that  the  note  was  received  in  payment. 
This  is  more  direct  and  positive  than  in  the  Barque  Chusanj  2 
Story,  457,  where  the  receipt  was  of  a  note  "/or  the  above 
amounty*  or  in  BvUe  v.  Dean^  2  Met,  77,  where  the  receipt  was, 
^^for  balance  of  account  to  date.** 

Libel  dismissed. 

C.  T.  ^  T.  jgr.  BuseeUy  for  the  libellant. 

A.  jET.  Fiekcy  for  the  respondent. 
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June,  1860. 

Thb  Yacht  Wanderer. 

O.  B.  LAMAB|   CLAIMANT. 

Under  the  second  seetion  of  the  Act  of  1818,  chap,  91,  for  the  suppression  of  the  slsre- 
tradb,  it  is  not  necessary,  in  order  to  snbjeot  the  Tessel  to  forfeitnre^  that  the  fitment 
should  be  complete. 

Nor  is  it  necessary  that  it  should  be  peculiarly  adapted  to  the  slave-trade,  if  the  Illegal 
intent  be  otherwise  shown. 

But  if  the  intent  is  to  be  inferred  only  from  the  oharaeter  of  the  fitment^  the  latter  mm t 
be  such  as  to  proTe  the  illegal  design. 

Where  any  person,  as  master,  fits  out  a  vessel,  with  intent  to  employ  her  in  the  slave- 
trade,  she  is  liable  to  forfeiture,  although  the  owner  has  never  authorized  any  such 
illegal  enterprise,  and  is  ignorant  of  the  master's  intention. 

« 

This  was  a  libel  of  information,  by  the  district  attorney,  in 
behalf  of  the  United  States,  claiming  a  forfeiture  undef  the  se- 
cond section  of  the  Act  of  20th  April,  1818,  chap.  91.  That 
section  is  as  follows : — 

^^  That  no  citizen  or  citizens  of  the  United  States,  or  any  other 
person  or  persons,  shall,  after  the  passing  of  this  act,  as  aforesaid, 
for  himself,  themselves,  or  any  other  person  or  persons  whatsoever, 
either  as  master,  factor,  or  owner,  build,  fit,  equip,  load,  or  other- 
wise prepare  any  ship  or  vessel,  in  any  port  or  place  within  the 
jurisdiction  of  the  United  States,  nor  cause  any  such  ship  or  ves- 
sel to  sail  from  any  port  or  place  whatsoever  within  the  jurisdic- 
tion of  the  same,  for  the  purpose  of  procuring  any  negro,  mulatto, 
or  person  of  color,  from  any  foreign  kingdom,  place,  or  country, 
to  be  transported  to  any  port  or  place  whatsoever,  to  be  held,  sold, 
or  otherwise  disposed  of  as  slaves  or  to  be  held  to  service  or  labor ; 
and  if  any  ship  or  vessel  shall  be  so  built,  fitted  out,  equipped, 
laden,  or  otherwise  prepared,  for  the  purpose  aforesaid,  every  such 
ship  or  vessel,  her  tackle,  apparel,  furniture,  and  lading  shall  be 
forfeited.** 

J*  A.  Andrew  ^  A.  (7.  BrowMy  Jr.y  for  the  claimants,  made 
the  following  points :  1st.  That  the  second  section  of  the  Act  of 
1818  was  not  violated,  so  as  to  involve  the  forfeiture  of  the 
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schooner,  unless  she  was  fitted  or  prepared  for  sea  by  Martin, 
^^as  master^''  acting  in  the  work  of  fitment  and  preparation,  as 
the  agent  of  the  owner,  and  that,  as  essential  to  his  action,  thus 
"  as  master,"  he  must  have  been  authorized  by  the  owner,  to  fit 
and  prepare  the  vessel  for  sea. 

2d.  That  there  is  no  evidence  or  pretence,  that  he  was  author- 
ized by  the  owner  to  fit  or  prepare  her  for  sea  at  all,  much  less  to 
fit  or  prepare  her  for  the  slave-trade. 

3d.  That  the  evidence  shows  that,  if  Martin  exercised  any  of 
the  authority  pertaining  to  a  master  at  all,  he  did  so  by  mere 
usurpation  ;  and  that  his  partial  fitment  and  preparation  for  sea 
was  surreptitious,  tortious,  and  fraudulent,  as  to  the  owner. 

4th.  That  such  acts  as  were  performed  by  Martin,  and  are  re- 
lied upon  by  the  government,  as  evidence  that  he  was  master  of 
the  schooner,  (although  they  are  usually  performed  by  that  officer, 
and  are  competent  in  evidence,)  do  not  necessarily  prove  the  fact ; 
and  that  notwithstanding  these  acts,  and  the  circumstances  attend- 
ing them,  the  truth  being,  and  being  made  to  appear,  that  Martin 
was  a  wrong-doer,  they,  as  pieces  of  evidence,  are  to  be  regarded 
as  successfully  rebutted.  In  other  words,  that  a  man  who  is  not 
master,  does  not  become  so  by  pretending  that  he  is  master,  and 
acting  the  falsehood,  as  well  as  speaking  it. 

5th.  That  even  although  Martin  had  become  '^  master  "  defacto^ 
80  as  to  bind  the  owner  in  respect  to  his  ordinary  contracts  with 
seamen  and  material-men,  (they  acting  innocently  and  bondfide^ 
yet  he  could  not  forfeit  the  ship  from  the  owner,  unless  he  should 
be  master  de  jure^ — master  as  between  the  owner  and  himself; — 
for  otherwise  he  cannot  be  deemed,  in  the  words  of  the  statute,  to 
have  been  "  acting  for  **  the  owner  in  what  he  did.  In  other  words, 
that  one  ^^as  master"  cannot  forfeit  a  vessel,  unless  as  '^acting 
for  the  owner ;"  and  that  Martin  was  in  no  sense  acting  for  Lamar, 
but  was  acting  against  him. 

6th.  That  there  was  no  such  characteristic  fitment  or  prepara- 
tion for  sea,  as  to  show  that  a  slave  voyage  was  intended. 

7th.  That  the  declarations  made  by  Martin,  as  to  At»  (non  un- 
lawful intention,  cannot  affect  the  vessel,  because  only  the  owner, 
or  a  real  and  lawful  master  or  factor,  could  so  impress  his  own 
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mind  and  intent  upon  the  vessel,  as  to  affect  its  character,  to  the 
detriment  of  the  owner. 

8th.  That  the  only  fitment  or  preparation  for  sea,  which  was 
made  at  all,  was  the  hasty,  secret,  and  imperfect  preparation, 
which  Martin  made,  to  enable  him  to  steal  the  vessel ;  and  that 
such  a  fitment,  made  by  a  felon,  in  fraud  both  of  the  owner  and 
of  the  government,  to  enable  him  to  steal  the  vessel,  is  not  the 
fitment  intended  by  the  statute,  nor  are  the  words  or  acts  of  such 
a  felon,  said  or  done  in  the  pursuance  of  his  felonious  intention, 
capable  of  affecting  either  the  owner  or  the  res. 

9th.  That  even  if  Martin  could  affect  the  vessel  by  his  own  in- 
tention, there  was  no  clear  intention  in  his  mind  beyond  the  appro- 
priation of  the  vessel  to  his  own  use ;  that  he  had  no  money,  nor 
credit,  nor  other  means  of  obtaining  a  slave  cargo ;  that  he  had 
no  accommodations  for  a  cargo  of  slaves,  nor  such  an  outfit  as  is 
characteristic  of  a  slaver ;  that  he  was  merely  a  general  pirate, 
intending  to  get  what  he  could,  and  actually  getting  what  he  could, 
by  artifice,  and  intimidation,  and  fraud,  from  vessels  which  he 
boarded,  and  from  merchants,  at  ports  where  he  stopped,  and  pur- 
suing an  aimless  career  over  the  seas,  subject  to  such  variation  as 
his  own  caprice,  or  the  accidents  of  fortune,  might  suggest. 

And  they  cited  The  Emily  and  The  Caroline^  9  Wheat.  381 ; 
The  Flattsburgh,  10  Id.  133  ;  United  States  v.  Gooding,  12  Id. 
460. 

C.  L.  Woodbury,  district  attorney,  for  the  United  States,  cited 
United  States  v.  Gooding,  12  Wheat.  460 ;  St.  Jago  de  Cuba,  9 
Id.  409 ;  The  Porpoise,  2  Curtis,  C.  C.  307 ;  The  Catharine,  2 
Paine,  721;  United  States  v.  Morris,  14  Peters,  464;  United 
States  V.  Quincy,  6  Id.  445. 

Spraque,  J. — This  controversy  resolves  itself  into  two  ques- 
tions. 

1st.  Was  this  vessel  fitted  out  or  prepared  with  intent  to  employ 
her  in  the  slave-trade  ?  and  if  so, 

2d.  Was  this  done  by  any  person,  "  as  master,  factor,  or 
owner?" 

On  the  night  of  the  18th  of  October  last,  the  Wanderer  went 
to  sea,  from  the  port  of  Savannah,  under  the  command  of  one 
Martin,  with  a  full  crew  of  officers  and  men,  all  shipped  for  that 
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purpose  at  Savannah.  Some  of  the  crew  had  been  on  board  of 
her,  fitting  her  for  sea,  for  several  days  before  she  sailed,  during 
which  time  water  had  been  taken  in,  stores  purchased  and  put  on 
board,  to  the  amount  of  nearly  $2000.  Her  sails  were  taken  from 
the  shore  and  bent,  and  other  preparations  made.  These  acts  were 
all  done  by  Martin,  as  mcuteVy  and  constituted  a  fitting  or  prepar- 
ing of  this  vessel  for  sea. 

Was  it  done  with  intent  that  she  should  be  employed  in  the 
slave-trade  ?  The  conduct  of  Martin,  and  the  manner  in  which 
this  vessel  went  to  sea,  demonstrate  that  he  was  intent  upon  some 
unlawful  enterprise.  Most  of  the  stores  were  hurriedly  taken  on 
board,  in  the  evening  of  the  18th  of  October,  and  during  the  dark- 
ness of  the  same  night,  he  hoisted  sail,  and  went  down  the  river, 
taking  with  him  two  seamen,  who  had  just  before  come  alongside 
in  a  boat,  which  had  been  employed  by  one  Black,  to  convey  him 
to  the  vessel ;  and  these  two  men  were  compelled,  against  their 
will,  to  go  the  voyage.  The  vessel  escaped  from  the  port,  with- 
out any  clearance  from  the  custom-house,  without  charts  or  books 
of  navigation,  and  so  suddenly  that  none  of  the  crew  were  allowed 
time  to  take  their  clothing  from  the  shore,  and  many  of  them  were 
coerced  by  threats,  and  a  display  of  deadly  weapons. 

Upon  what  illegal  enterprise  was  Martin  intent  ?  Here  it  has 
been  made  a  question,  whether  his  own  declarations  of  his  purpose 
are  admissible  in  evidence.  As  the  fitment  was  all  made  by  him, 
and  the  vessel  went  to  sea  under  his  command,  there  can  be  no 
doubt,  that  what  was  said  at  the  time  of  doing  these  acts,  as  ex- 
planatory of,  or  giving  them  character,  are  admissible  as  part  of 
the  res  gestce. 

To  Hussey,  the  shipping-master,  who  was  employed  by  him  to 
engage  the  crew,  ostensibly  for  a  voyage  to  Matanzas,  he  declared 
that  "  he  had  been  in  the  slave-trade,  and  was  going  into  it  again.*' 
And  before  the  vessel  left  the  river,  while  near  its  mouth,  Martin 
prepared  shipping  articles, — describing  the  voyage  to  be  to  Saint 
Helen's  Sound,  a  place  on  the  coast  of  Africa, — ^which  all  the  crew 
signed.  This  they  were  induced  to  do  by  a  free  use  of  intoxicat- 
ing liquors,  and  a  display  of  pistols.  And,  before  leaving  the 
river,  Martin  repeatedly  declared  that  he  was  going  for  a  cargo 
of  blackbirds,  that  is,  negroes.     Upon  getting  to  sea,  instead  of 
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going  to  Matanzas,  he  shaped  his  course  for  the  Western  Islands, 
and  arrived  at  Flores  in  thirteen  days,  with  no  deviations,  except 
for'the  purpose  of  speaking  other  vessels,  in  order  to  obtain  charts 
and  supplies.  At  Flores  he  took  on  board  a  quantity  of  provi- 
sions, and  then  escaped  furtively,  without  paying  for  them,  and 
soon  after  arrived  off  Funchal,  in  the  Island  of  Madeira;  but 
seeing  a  man-of-war  in  port,  he  put  to  sea,  directing  his  course  for 
the  coast  of  Africa.  A  few  days  after  this,  falling  in  with  a  French 
bark,  he  went  on  board  of  her  with  a  boat's  crew,  and  in  his  ab- 
sence, the  mate,  with  the  concurrence  of  the  crew,  took  the  com- 
mand, changed  her  course,  brought  her  to  Boston,  and  delivered 
her  up  to  the  officers  of  the  revenue.  These  facts  clearly  show 
that  the  Wanderer  was  fitted  for  sea  by  Martin,  with  intent  to  em- 
ploy her  in  the  slave-trade. 

In  the  cases  cited  by  the  counsel,  it  was  held,  that  the  fitment 
need  not  be  complete,  but  that  any  preparations  for  the  unlawful 
purpose  are  sufficient. 

The  Emily  and  The  Caroline^  9  Wheat.  381 ;  The  PlaUsburgh^ 
10  Id.  133 ;  United  States  v.  Gooding,  12  Id.  460. 

But  it  is  insisted,  that  here  the  fitment  was  not  only  incomplete, 
but  that  no  part  of  it  was  exclusively  or  peculiarly  adapted  to  the 
slave-trade. 

But  such  adaptation  is  not  necessary,  where  the  intent  is  other- 
wise proved.  Where  the  character  of  the  fitment  is  the  only  evi- 
dence of  the  illegal  purpose,  it  must  be  such  as  to  prove  such 
purpose.  And  if  the  preparations  be  only  such  as  are  made  for 
innocent  voyages,  no  criminal  intent  can  be  inferred  from  it ;  but 
if  the  criminal  intent  be  proved  aliunde,  then  any  fitting  for  sea, 
coupled  with  such  intent,  satisfies  the  language  and  spirit  of  the 
statute. 

As  to  the  second  question. 

Was  this  fitting  out  for  the  slave-trade  made  by  Martin  as  mas- 
ter ?  When  The  Wanderer  sailed,  and  for  several  months  before, 
she  was  owned  by  Charles  A.  L.  Lamar,  of  Savannah,  who  had 
purchased  her  under  a  decree  of  condemnation  for  having  been  a 
slaver.  Eight  or  ten  days  before  she  went  to  sea,  Martin,  by 
consent  of  Lamar,  took  actual  possession  and  control  of  her,  and 
acting  as  master,  shipped  a  crew,  purchased  stores  upon  the  credit 
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of  the  vessel,  and  otherwise  prepared  her  for  sea,  with  intent,  on 
his  part,  to  engEige  in  the  slave-trade. 

But  it  is  insisted,  that  this  was  not  done  by  him  as  master, 
within  the  meaning  of  the  statute,  unless  he  was  actually  autho- 
rized so  to  fit  the  vessel  for  that  trade ;  that  if  Lamar  only  in- 
tended and  authorized  a  fitment  by  Martin,  as  master,  for  a  lawful 
voyage,  it  would  not  be  sufficient,  and  that  there  must  be  a  crim- 
inal intent  on  the  part  of  the  owner. 

To  this  doctrine  I  can  by  no  means  accede.  The  words  of  the 
statute  are — ^'  if  any  person  ...  as  master  ....  shall  fit 
...  or  prepare  a  vessel  with  intent,"  &c.  The  acts  and  inten- 
tion of  Martin  bring  the  case  within  the  words  of  the  statute,  and 
they  are  clearly  within  the  mischief  which  it  was  intended  to  sup- 
press. If  all  the  illegal  acts  and  purposes  must  be  authorized  by 
the  owner,  then  they  are  his  acts  and  intention  by  his  authorized 
agent,  and  the  words  ^^  master  or  factor''  are  without  meaning, 
and  might  be  wholly  omitted,  without  impairing  the  force  or  effect 
of  the  statute. 

The  construction  contended  for,  will  not  only  violate  Ae  lan- 
guage, but  defeat  the  purpose  of  the  act.  For  an  owner  might 
send  his  vessel  on  a  lawful  voyage  to  New  Orleans,  for  example, 
and  there  his  master  fit  her  out  for  the  slave-trade ;  nay,  even  in 
the  home  port,  the  owner  has  only  to  keep  behind  the  curtain, 
while  the  master  is  fitting  his  vessel  for  the  criminal  enterprise, 
and  make,  at  the  proper  time,  such  declarations  and  manifesta- 
tions as  may  repel  the  presumption  of  complicity,  and  the  vessel 
will  be  liable  to  no  forfeiture.  But  it  is  urged,  that  it  is  unjust 
to  deprive  the  owner  of  his  property,  when  he  has  been  guilty  of 
no  criminal  purpose.  No  doubt  it  may  sometimes  bear  hard  upon 
innocent  owners.  But  this  hardship  is  imposed  by  the  general 
policy  of  our  laws,  when  vessels  are  employed  for  criminal  pur- 
poses. For  example,  smuggling  goods  to  the  value  of  $400  may 
subject  a  ship  to  forfeiture,  however  innocent  the  owners.  And 
seizures  for  such  cause  are  frequent.  Even  the  Gunard  steamers 
have  been  arrested  more  than  once,  in  this  port,  because  a  few 
hundred  dollars'  worth  of  goods  had  been  smuggled  on  shore, 
without  a  suspicion  that  the  owners,  or  even  the  officers,  were  in 
any  degree  implicated  in  the  illegal  act. 
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The  legislature,  to  insure  not  only  good  faith,  but  the  utmost 
vigilance  on  the  part  of  the  owners,  says  to  them  emphatically, 
you  must,  on  peril  of  losing  your  vessel,  see  to  it  that  she  shall 
not  be  made  use  of  as  an  instrument  for  violating  the  law.  And 
if  this  is  deemed  necessary,  merely  for  the  protection  of  the 
revenue,  for  a  much  stronger  reason  should  it  be  enforced  against 
vessels  to  prevent  their  being  used  as  instruments  to  carry  on  a 
trade,  which  not  only  in  the  eye  of  morality,  but  also  in  the  eye 
of  the  law,  is  the  most  atrocious  that  man  can  be  engaged  in.  We 
must  recollect,  that  a  traffic  so  denounced  and  so  criminal,  will 
assume  every  disguise,  false  pretence  and  deception,  which  fraud 
and  ingenuity  can  devise,  and  calls  for  the  most  stringent  mea- 
sures for  its  prevention ;  one  of  which  is  to  enlist  the  owner  of  the 
vessel  to  prevent  her  being  so  employed  in  violation  of  law,  by 
holding  him  responsible  for  such  use  to  the  extent  of  his  owner- 
ship. 

For  these  reasons,  I  do  not  think  it  necessary  to  go  into  the 
question  which  has  been  so  much  contested,  whether  Lamar  had 
knowledge  of  Martin's  criminal  intent.  It  is  said  by  the  claimant 
that  Martin  had  contracted  to  purchase  three-fourths  of  The  Wan- 
derer for  the  sum  of  (20,000,  and  that  he  was  permitted  to  go 
into  possession,  and  control  her,  in  the  confident  expectation  that 
he  would  speedily  become  the  major  owner.  But  this  explanation 
goes  only  to  the  guilt  or  innocence  of  Lamar,  and  leaves  f he  fact 
of  the  actual  control,  and  the  acts  and  purposes  of  Martin,  as 
master,  untouched.  In  this  case,  Martin  was  in  possession,  with 
the  consent  of  the  owner,  and  I  am  not  called  upon  to  decide  what 
would  have  been  the  result,  if  he  had  been  a  mere  trespasser  from 
the  beginning. 

When  that  case  shall  arise,  and  an  owner  shall  leave  his  vessel 
so  exposed,  that  a  wrong-doer  can  seize,  fit,  and  convert  her  to 
such  unlawful  purpose,  it  will  be  for  the  court  to  consider,  whether 
both  the  language  and  the  spirit  of  the  law  do  not  require  her 
condemnation.     But  that  question  is  not  now  before  me. 

This  vessel,  her  tackle,  apparel,  furniture,  and  lading,  must  be 
decreed  forfeit. 
84 
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Where  a  minor  left  his  father's  service  and  went  to  a  port  where  he  was  a  stranger,  and 
there  shipped  as  of  full  age,  for  a  whaling  voyage,  dnring  which  he  perished:  BM, 
that  the  father  oonld  not  maintain  an  action  for  the  loss  of  the  senrioee  and  soeiety  of 
the  son  arising  from  his  death,  unless  the  person  who  shipped  him  knew  that  he  wh 
a  minor. 

It  cannot  be  considered  as  settled  law,  that  no  action  can  be  maintained  for  damages 
oocurring  from  the  death  of  a  human  being. 

Sprague,  J. — ^In  September,  1850,  the  minor  son  of  the  libel- 
lant  left  his  father's  employment  in  Palmer,  Massachusetts,  went 
to  New  Bedford,  and  there  representing  himself  as  of  full  age,  was 
shipped  by  the  defendants  for  a  whaling  voyage.  The  vessel 
sailed  soon  afterwards,  and  when  last  heard  from  was  in  the 
Arctic  Ocean,  in  the  autumn  of  1853,  and  is  believed  to  have 
there  perished,  with  all  on  board. 

In  the  spring  of  1855,  the  libellant  went  to  New  Bedford  and 
made  a  settlement  with  the  respondents,  the  extent  of  which  is  in 
controversy.  On  the  6th  of  July,  1860,  this  suit  was  commenced, 
after  a  few  days'  previous  demand. 

When  a  minor  is  knowingly  withdrawn  from  the  service,  society 
and  control  of  his  father,  the  latter  may  have  an  action,  not  only 
for  the  value  of  his  services,  but  damages  for  the  loss  of  his  society, 
and  of  the  opportunity  of  directing  his  education  and  training. 

The  libellant  admits  that  he  has  received  compensation  for  the 
services  of  his  son  while  on  board  of  the  vessel,  and  he  prosecutes 
this  suit  to  recover  damages  for  the  loss,  that  is,  the  death  of  his 
son ;  which  damages  are  alleged  in  the  libel  to  consist  in  being 
deprived  of  the  "services,  comfort  and  society"  of  his  child,  from 
the  time  of  his  death  until  his  minority  would  have  expired. 

Upon  this  several  questions  arise : — 

1st.  Can  a  suit  for  damages  ever  be  maintained  for  the  death 
of  a  child  ? 

2d.  If  ever,  can  it  be  upon  the  facts  of  this  case  ? 
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3d.  Was  this  claim  embraced  in  the  settlement  made  in  1855  ? 

4th.  Is  it  a  stale  claim,  and  to  be  rejected  for  that  reason  ? 

Upon  the  first  question,  whether  a  suit  can  ever  be  maintained 
by  a  parent  for  the  death  of  a  child  by  the  wrongful  act  of  another, 
the  authorities  are  not  agreed. 

In  Oaretf  and  wife  v.  The  Berkshire  Railroad  Co.y  1  Gushing, 
475,  the  Supreme  Court  of  Massachusetts  decided  against  the 
action,  and  rested  their  decision  upon  the  absence  of  any  English 
authority  in  favor  of  such  a  claim,  and  upon  the  opinion  of  Lord 
EUenborough,  in  Baker  v.  Bolton  and  others^  1  Camp.  493,  where 
he  declared  that  ^^  in  a  civil  court,  the  death  of  a  human  being 
cannot  be  complained  of  as  an  injury." 

By  Act  of  9  &  10  Vict.  chap.  93,  an  action  is  given  for  the 
benefit  of  those  who  may  sustain  damage  by  the  death  of  a  person, 
caused  by  the  wrongful  act  of  another.  This  shows  that  Parlia- 
ment were  of  opinion  that  there  ought  to  be  a  remedy  in  such 
case,  and  that  none  previously  existed.  The  Massachusetts  Statute 
of  1840,  chap.  80,  is  quite  different  from  the  English.  It  imposes 
in  certain  cases,  a  fine  to  be  recovered  by  indictment,  for  the 
benefit  of  the  representatives  of  the  deceased. 

In  Ford  v.  Monroe.^  20  Wend.  210,  damages  were  recovered 
by  the  father  of  a  minor,  who  had  been  killed  by  the  negligence 
of  the  defendant's  servant.  But  the  objection,  that  no  action  for 
the  death  of  a  person  would  lie,  was  not  raised,  nor  does  it  appear 
by  the  report,  that  any  such  question  was  even  adverted  to. 

In  James  v.  Christy  et  al.,  18  Missouri,  162,  where  a  minor  was 
killed  on  board  of  a  steamboat  by  a  defect  in  the  machinery,  a 
suit  foi^  the  loss  of  his  services  by  the  administrator  of  the  father, 
was  maintained  against  the  owner  of  the  boat. 

The  weight  of  authority  in  the  common  law  courts  seems  to  be 
against  the  action,  but  natural  equity  and  the  general  principles 
of  law  are  in  favor  of  it* 

It  is  not  controverted  that,  if  a  father  be  wilflilly  and  wrong- 
fully deprived  of  the  services,  society  and  control  of  his  minor  son, 
he  may  maintain  an  action  against  the  wrong  doer,  if  the  son 
survive. 

Why,  then,  if  the  same  wrong  be  done  by  superadding  the  in- 
fliction of  the  death  of  the  child,  should  his  right  of  action  be  lost  ? 


524  DISTRICT  COURT, 

Cutting  9.  Seabniy  et  ftL 

By  the  civil  law,  and  by  the  laws  of  France  and  Scotland,  such 
an  action  can  be  maintained.  This  is  admitted  in  1  Cosh.  480. 
The  common  law  to  some  extent,  that  is,  as  to  deaths  occasioned 
by  a  felony,  was  formerly,  at  least,  different.  How  is  this  differ- 
ence to  be  accounted  for  ?  Upon  what  reasons  did  it  rest  ?  I  think 
it  may  be  legitimately  traced  to  the  feudal  system  and  its  forfei- 
tures. 

The  doctrine,  that,  where  death  is  occasioned  by  a  felonious  act, 
the  private  wrong  is  merged  in  the  felony,  is  often  laid  down  bj 
writers,  and  has  been  judicially  decided. 

It  is  recognized,  as  if  still  in  force,  by  Judge  Story,  in  Plum- 
mer  v.  Webb,  4  Mason,  380. 

But  the  reason  for  it  has  not  accompanied  its  annunciation. 
It  must  be  found  in  the  law  by  which  all  the  property  of  the  felon, 
real  and  personal,  was  forfeited  to  the  crown. 

This  left  nothing  to  satisfy  the  claims  of  private  justice.  It 
would  have  been  idle  to  maintain  an  action  which  could  afford  no 
redress. 

By  the  feudal  system,  all  estates  were  deemed  to  be  held  by 
grant  from  the  king,  as  paramount  lord,  upon  numerous  condi- 
tions ;  the  most  familiar  of  which  were  service  and  fealty.  Felony 
was  a  violation  of  a  condition  of  tenure,  and  a  forfeiture  was 
thereby  incurred. 

The  paramount  right  of  the  crown  took  all  the  property  of  the 
felon,  and  thus  absorbed  all  means  of  redress,  and  left  the  injured 
vassal,  or  subject,  remediless. 

The  forfeitures  have  been  abrogated.  The  competition  between 
the  prerogative  of  the  sovereign  and  private  right,  by  which  the 
latter  was  overborne,  no  longer  exists.  Why  then  should  not  the 
latter  now  prevail  ?  The  only  answer  which  has  been  given  is, 
that  there  is  no  principle  of  the  common  law,  by  which  a  person 
injured  by  the  death  of  another,  can  have  remedy  by  suit.  To 
ibis  I  am  loth  to  assent.  The  conmion  law  recognizes,  and  is  per- 
vaded by,  the  great  principles  of  natural  justice,  one  of  which  is, 
that  for  every  wrong  there  should  be  a  remedy.  The  operation 
of  these  principles  is  often  obstructed  by  the  political  organisa- 
tion of  the  State,  and  this  was  especially  so  while  the  civil  polity 
was  feudal.     So  far  as  that  system  has  been  abolished,  the  re- 
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Btraint  upon  private  rights^  which  its  existence  required,  should  no 
longer  remain,  but  the  beneficent  principles  of  the  common  law 
should  spring  into  free  and  full  action. 

When  a  main  portion  of  an  old  feudal  castle  is  swept  away  by 
the  hand  of  modern  improvement,  its  props  and  appendages  should 
follow,  especially,  if  the  change  has  rendered  them  a  mere  nuisance 
and  deformity. 

We  should  regard  the  unwritten  law,  as  animated  by  all  per- 
vading principles  of  individual  justice, — ready  by  their  own  energy 
to  expand  into  new  applications,  when  artificial  restraints  or  ob- 
structions by  public  policy  are  removed.  It  may  thus  be  made, 
in  a  great  measure,  to  meet  the  wants  of  a  progressive  civilization. 

The  doctrine  laid  down  by  Lord  EUenborough,  in  Baker  v. 
BoUan  and  others^  1  Camp.  493,  is  not  limited  to  cases  of  felony, 
but  embraces  all  deaths.  How  is  such  extension  to  be  accounted 
for  ?  It  may  have  arisen  from  that  passion  for  generalization 
which  has  so  frequently  led  judges  to  lay  down  broad  propositions, 
extending  a  rule  of  law  far  beyond  the  foundation  on  which  it 
rested;  or,  it  may  be  that,  by  the  ancient  common  law,  no  action 
could  be  maintained  by  a  father  for  the  infringement  of  parental 
rights  by  the  act  of  another,  unless  it  was  accompanied  with  that 
intent  or  wilfulness  which,  if  death  ensued,  would  make  the  ofience 
manslaughter  at  least ;  that  is,  felony.  In  such  state  of  the  law, 
if  the  act  had  not  the  ingredient  of  an  intent  which  might  make 
it  felony,  then  no  action  could  be  maintained,  even  if  death  did 
not  ensue,  and  if  it  had  that  element,  and  death  ensued,  then 
there  was  a  felony  and  consequent  forfeiture. 

As  the  law  is  now  understood,  a  father  may  maintain  an  action 
for  the  violation  of  his  parental  rights,  if  the  son  survive  the  in- 
jury, although  the  wrong  would  not  have  been  a  felony,  if  he  had 
died.  Surely  there  is  now  no  reason  why  an  action  for  the  same 
act  should  not  be  maintained,  when  to  the  injury  is  added  the 
calamity  of  the  death  of  the  son.  The  question  is  not  one  of 
local  law,  but  of  general  jurisprudence,  and  I  cannot  consider  it 
as  settled,  that  no  action  can  be  maintained  for  the  death  of  a 
human  being.  But  I  am  not  under  the  necessity  of  deciding  that 
question,  because  there  is  another  objection  which  is  fatal  to  this 
suit.     It  does  not  appear  that  the  respondent  knew  that  the  son 
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was  a  minor  when  he  was  shipped.  He  was  a  stranger  to  the  n^ 
spondenty  and  offered  himself  for  the  service,  and  was  shipped  as 
a  person  of  fall  age. 

This  libel  is  for  a  tort.  It  is  not  to  recover  the  valoe  of  services 
received  by  the  respondent,  bnt  for  the  death  of  the  son  in  a 
voyage  for  which  he  had  been  wrongfully  engaged  and  sent. 

Knowledge  of  the  minority  seems  to  be  essential  to  the  main- 
tenance of  such  an  action. 

In  Sherwood  v.  Hcdlj  3  Sumner,  127,  it  was  held  by  Judge 
Story,  that  a  master  taking  a  minor  on  board  of  a  vessel,  knowing 
him  to  be  such,  renders  the  owners  liable  to  the  father,  not  only 
for  the  loss  of  service,  but  also  for  extra  expenses  and  losses,  the 
knowledge  of  the  master  being  constructive  notice  to  the  owner. 

In  Plummer  v.  Webb^  4  Mason,  382,  Judge  Story  says,  if  a 
minor  be  ^^by  force  or  fraud,  by  abduction  or  seduction,  with- 
drawn from  the  power  or  protection  of  the  father,"  he  is  entitled 
to  an  action  for  the  tort. 

In  Butterfield  v.  Ashley  et  aL,  6  Gushing,  250,  it  is  said  by  the 
court,  enticing  away,  employing  or  harboring  a  servant,  entitles 
the  master  to  an  action,  but  it  is  a  material  allegation  that  the 
defendant  knew  that  he  was  the  servant  of  the  plaintiff! 

In  Butterfield  v.  Ashley j  2  Gray,  254,  the  court  say  that,  if  the 
defendants,  ^'  knowing  that  the  said  Charles  H.  was  the  son  smd 
servant  of  the  plaintiff,  unlawfully  received  him,  then  being  such 
servant,  into  their  service,  and  harbored,  detained  and  k^t  him," 
an  action  by  the  father  would  lie. 

In  all  these  cases,  the  court  seemed  to  have  considered  know- 
ledge of  the  minority  by  the  defendant,  essential  to  the  mainte- 
nance of  an  action,  by  the  father,  for  a  wrong. 

Such  also  seems  to  have  been  the  view  of  the  learned  judge  in 
The  Platina,  21  Law  Reporter,  397-400. 

My  decision  must  be  in  accordance  with  the  authority  of  the 
Circuit  Court  of  the  United  States,  and  the  Supreme  Court  of 
Massachusetts,  and  this  suit,  therefore,  cannot  be  maintained. 

The  two  remaining  objections,  viz.,  the  settlement  and  the  lapse 
of  time,  I  do  not  think  it  necessary  to  consider.  I  would  ob- 
serve, however,  that  the  evidence  leaves  it  somewhat  doubtful, 
whether  the  settlement  did  not  embrace  all  the  claims  arising  oat 
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of  the  shipment  of  the  son,  and  considering  this  fact,  and  the 
lapse  of  time,  as  well  as  the  nature  of  the  claim,  the  objection  of 
staleness  would  deserve  careful  consideration,  if  the  decision  turned 
upon  that  point. 

The  libel  must  be  dismissed,  but  considering  the  hardship  of  the 
ease,  the  libellant  having  received  only  $100  in  the  settlement,  I 
shall  not  subject  him  to  costs. 

Libel  dismissed  without  costs. 

JR.  0.  Pitman^  for  the  libellant. 

Wm.  W.  Orapo^  for  the  respondent. 


October,  1860. 

The  Sohoonek  Emma  Johnson. 

When  goods,  shipped  nnder  a  common  biU  of  lading,  are  damaged,  and  the  carrier  leeka 
to  exonerate  himself  from  liability,  by  reason  of  perils  of  the  sea,  the  burden  of  proof 
is  upon  him. 

Bnoh  burden  is  not  sustained,  by  showing  that  the  damage  was  occasioned  by  a  leak, 
and  suggesting  that  it  arose  from  some  inexplicable  action  of  the  elements,  without 
negativing  other  causes  for  the  leak,  which  would  leave  the  carrier  liable. 

Sprague,  J. — For  ten  years  last  past,  this  schooner  has  been 
regularly  plying  between  Bostop  and  Chatham,  in  this  State,  as 
a  packet,  for  the  transportation  of  merchandize,  for  all  customers. 
She  was,  therefore,  a  common  carrier. 

In  July,  1859,  Doctor  Carpenter,  the  libellant,  by  his  agents, 
put  on  board  of  her,  at  Boston,  a  piano  forte,  to  be  conveyed  to 
Chatham,  and  took  the  following  receipt :  ^'  Boston,  June  28th, 
1859,  received  from  Hallett  &  Cumston,  on  board  schooner  Emma 
Johnson,  one  boxed  piano  forte,  marked  E.  W.  Carpenter,  Cha- 
tham." Such  receipts  are  common,  on  these  short  coasting  voy- 
ages, and  it  is  contended  by  the  claimants,  that  the  undertaking, 
in  this  case,  is  to  be  deemed  the  same  as  if  a  common  bill  of  lad- 
ing had  been  signed,  and  for  this  case  I  shall  so  consider  it. 

On  the  arrival  of  the  vessel  at  Chatham,  the  piano  forte  was 
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found  to  haye  been  much  damaged  by  sea-water ;  and  compensa- 
tion for  that  injury  is  now  sought  by  this  suit. 

The  goods  not  having  been  delivered  by  the  carrier  in  like  good 
order  and  condition,  as  when  received,  the  burden  is  upon  him  to 
exonerate  himself  from  liability.  This  he  has  attempted  to  do, 
insisting  that  the  loss  was  occasioned  by  perils  of  the  sea.  This 
vessel  sailed  from  Boston  on  the  evening  of  the  first  of  July,  and 
had  a  pleasant  run,  with  a  fair  leading  breeze,  and  arrived  off 
Chatham  in  about  ten  hours,  and  was  then  found  to  have  water  in 
her  hold,  by  which  much  damage  was  done  to  this  piano,  and  other 
parts  of  the  cargo. 

Upon  subsequent  examination,  it  was  found,  that  from  one  of 
the  seams,  being  the  third  or  fourth  from  the  garboard,  the  oakum 
was  entirely  gone,  to  the  length  of  eight  or  ten  inches,  and  that 
other  seams  in  her  bottom  were  defective,  being  found,  as  ex- 
pressed by  the  caulker,  to  be  %oft. 

What  perils  of  the  sea  caused  this  defective  condition  of  the 
seams,  and  particularly  the  aperture  through  which  the  water  was 
admitted  ? 

To  this  question  the  respondent  has  given  no  answer,  except  by 
introducing  evidence  that  ships  not  unfrequently  spring  a  leak  at 
sea.  But  no  witness  has  stated  that  such  an  occurrence  as  a  seam 
in  the  bottom  of  a  vessel,  being  without  oakum  for  eight  or  ten 
inches,  occurs  at  sea,  without  previous  violence  of  wind  or  wave, 
or  stress  of  weather,  or  accident,  even  on  long  voyages,  much  less 
that  such  a  phenomenon  occurs  in  a  pleasant  and  easy  run  of  only 
ten  hours  from  port.  The  respondents  are  compelled  to  ascribe 
the  accident  to  some  inexplicable  action  of  a  treacherous  element; 
in  other  words,  to  say  that  it  is  one  of  the  mysteries  of  the  sea. 
The  burden  of  proof  is  upon  the  respondents ;  and  before  they  can 
expect  the  court  to  listen  to  the  suggestion,  that  the  loss  arose 
from  inscrutable  agency  of  the  elements,  they  must,  at  least,  by 
proof,  negative  all  other  causes;  and  in  particular,  they  must 
show,  by  full  and  satisfactory  evidence,  that  the  vessel  was  in 
good  condition,  and  suitable  for  the  voyage,  at  its  inception.  It 
is  always  the  duty  of  the  owners  to  provide  such  a  vessel.  It  is  a 
part  of  their  contract,  that  the  vessel,  when  she  enters  upon  the 
voyage,  is  seaworthy,  so  as  to  be  suitable  for  the  undertaking.    It 
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is  not  sufficient  that  they  honestly  believe  her  to  be  so^  she  must 
be  so  in  fact. 

This  vessel  has  been  running  between  Boston  and  Chatham  for 
ten  years,  and  yet  the  owners  have  introduced  no  evidence  to  show 
when,  in  what  manner,  or  by  whom,  her  bottom  had  been  caulked. 
They  have,  indeed,  shown,  that  on  the  12th  of  May,  1859,  she 
was  hauled  out  at  East  Boston,  and  her  wales  and  upper  works 
caulked,  and  her  bottom,  after  being  cleaned,  was  examined  by 
the  caulker. 

But  this  examination  was  a  mere  inspection,  with  the  exception 
of  trying  some  of  the  butts ;  and  it  was  further  in  evidence,  from 
the  seamen,  that  the  vessel  had  performed  well,  and  carried  her 
cargos  safely,  on  previous  trips.  All  this  may  be  true,  and  yet 
the  very  defective  condition  in  which  the  seams  were  found  may 
have  been,  and  probably  was,  owing  to  the  caulking  being  too  old, 
or  improperly  done ;  and  if,  from  either  of  these  causes,  the  vessel 
was  defective,  the  owners  must  be  responsible. 

In  my  opinion,  the  owners  have  not  shown  that  this  loss  was 
occasioned  by  a  peril  of  the  sea,  and  the  libellant  is  entitled  to 
recover. 

The  view  which  I  have  taken  precludes  the  necessity  of  consider- 
ing the  questions,  as  to  stowage,  and  due  attention  to  the  pumps, 
which  were  much  contested  at  the  hearing. 

H.  A.  Scudder,  for  the  libellants,  cited  Story  on  Bailments, 
§  496 ;  Angell  on  Carriers,  46,  67,  153-157,  202 ;  Forward  v. 
Pittard^  1  T.  R.  33 ;  Coggs  v.  Barnard^  2  Lord  Raymond,  909 ; 
JETastings  v.  Pepper,  11  Pick.  41. 

T.  H.  Bussellj  for  the  claimants,  cited  3  Kent,  216,  217 ; 
Angell  on  Carriers,  §  166, 182 ;  Abbott  on  Shipping,  (5th  Am.  ed.) 
470 ;  Bowman  v.  Teall,  23  Wend.  306 ;  Amies  v.  Stevens,  1  Stra. 
128.  See  also  Hazard,  Adm'r,  v.  The  New  England  Marine 
In$.  Co.,  1  Sumner,  218 ;  S.  C,  8  Peters,  557. 
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November  f  1860. 

The  Bare  Colonel  Ledtard. 

A  general  ship  at  New  Orleans,  took  854  barrels  of  flour  for  Boston,  and  also  took  on 

board  190  barrels  of  spirits  of  turpentine,  the  efflnrinm  from  whiok  injured  the  flour : 

Heldf  that  the  carrier  was  responsible. 
If  be  had  shown  an  established  usage  to  carry  those  articles,  as  parts  of  the  same  cargo, 

on  sach  a  voyage,  he  would  have  been  exonerated. 
It  is  incumbent  on  the  shipper,  to  see  that  hit  goodi  are  of  such  character  and  eendi- 

tion,  as  to  bear  the  ordinary  and  usual  treatment  of  such  articles,  in  the  voyage  on 

which  he  sends  them. 
The  measnre  of  damages  is  the  difference  between  the  fair  market  value  of  the  flour,  it 

delivered  to  the  conrignee,  and  what  would  have  been  ita  fiur  nsarket  value,  if  it  bad 

not  been  injured. 

Sprague,  J. — This  libel,  in  rem^  seeks  to  recover  for  damage 
done  to  a  quantity  of  flour,  by  the  eflBiuvium  of  spirits  of  turpen- 
tine. 

In  June,  1859,  this  vessel  was  at  New  Orleans,  taking  freight 
for  Boston,  as  a  general  ship.  The  libellants,  on  the  24th  of  that 
month,  put  on  board  of  her  854  barrels  of  sound  flour,  and  took 
a  bill  of  lading,  by  which  the  carrier  was  bound  to  deliver  the  same 
to  the  libellants  at  Boston,  in  like  good  order  as  when  received, 
^'the  dangers  of  navigation  and  fire  only  excepted."  The  flour 
was  stowed  between  decks,  aft.  There  were  190  barrels  of  spirits 
of  turpentine  in  the  forward  part  of  the  lower  hold.  The  cargo  seems 
to  have  been,  in  other  respects,  properly  stowed,  and  the  hatches 
of  the  lower  hold  well  secured ;  and  during  the  passage,  the  hatches 
of  the  upper  deck  were  taken  off  during  the  daytime,  for  ventila- 
tion. On  arriving  at  Boston,  the  flour  was  found  to  have  been 
penetrated  by  the  effluvium  of  the  spirits  of  turpentine,  and  its 
market  value  thereby  diminished. 

It  is  not  contended,  on  behalf  of  the  claimants,  that  this  damage 
arose  from  the  perils  of  navigation,  or  of  fire,  so  as  to  come  within 
the  exception  in  the  bill  of  lading.  But  it  is  insisted,  that  there 
is  an  established  usage  to  take  spirits  of  turpentine  and  bread- 
stuffs  together,  as  portions  of  the  cargo  of  a  general  ship,  from 
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New  Orleans  and  elsewhere,  and  that,  in  this  instance,  the  carrier 
took  all  proper  care,  and  performed  his  whole  duty. 

It  is  incumbent  upon  the  shipper,  to  see  that  his  goods  are  of 
such  a  character,  and  in  such  condition,  that  they  will  bear  the 
voyage  upon  which  he  sends  them,  if  conducted  in  the  usual  and 
accustomed  manner. 

If,  therefore,  his  goods  are  deteriorated,  because  they  will  not 
bear  the  established  mode  of  stowage,  or  the  companionship  of  other 
articles,  which,  from  the  known  usage  of  trade,  he  may  reasonably 
suppose  may  constitute  a  part  of  the  cargo,  the  shipper  must  bear 
the  loss,  and  not  the  carrier. 

If,  therefore,  the  claimants  had  succeeded  in  proving  the  usage 
which  they  set  up,  it  would  have  been  a  good  defence  ;  but  their 
proof  has  wholly  failed.  The  evidence  does  not  show  that  it  has 
been  usual,  on  any  voyages,  to  take  spirits  of  turpentine,  and 
breadstuffs,  as  parts  of  the  same  cargo ;  and  as  to  New  Orleans, 
it  is  but  recently  that  spirits  of  turpentine  have  been  shipped  from 
that  port,  in  any  manner.  The  carrier  has  not  shown  any  usage 
which  would  warrant  him  in  putting  spirits  of  turpentine  on  board 
of  his  vessel,  with  the  flour,  if  the  former  would  be  deleterious  to 
the  latter,  and  the  evidence  shows  conclusively  that  it  was. 

The  numerous  witnesses  for  the  libellant  testified  positively 
that  the  flour  was  injured  by  the  spirits  of  turpentine,  and  the 
scientific  witness  called  for  the  claimant,  on  that  point,  rather 
confirmed  than  impaired  their  testimony. 

The  flour  having  been  damaged  on  the  voyage,  and  it  not  ap- 
pearing to  have 'arisen  from  any  inherent  principle  of  decay,  or 
from  its  character  or  condition  being  such  as  not  to  bear  the  voy- 
age, as  usually  conducted,  nor  from  the  danger  of  the  seas,  the 
carrier  must  be  responsible. 

The  only  question  remaining  is,  the  amount  of  damages  to  be 
awarded. 

This  vessel  arrived  in  Boston  in  the  latter  part  of  July,  and 
soon  after  began  unloading.  This  injury  to  the  flour  was  dis- 
covered as  it  came  out  of  the  vessel.  It  was  piled  on  the  wharf, 
and  the  libellants  informed  the  carrier  that  it  would  be  sold  at 
auction,  and  that  he  would  be  held  responsible  for  the  loss ;  it  was 
sold  at  auction,  on  the  29th  of  July.     The  libellants  now  claim 
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the  difference  between  the  price  thus  obtained,  and  what  would 
have  been  the  fair  market  price  of  the  flour,  if  it  had  been  de- 
livered to  him  uninjured. 

This  auction  sale  was  in  every  way  properly  conducted.  Due 
previous  notice  was  given.  There  was  a  good  company  of  dealers, 
and  the  ship's  husband  himself  was  present.  The  prices  obtained 
were  better  than  the  previous  appraisal  by  experts,  who  had  ex- 
amined the  flour  for  the  purpose. 

The  claimants  have  proved  that  the  purchaser  at  this  sale  sub- 
sequently sold  the  flour  for  more  than  he  gave ;  but  it  was  by 
retailing  it,  one,  two,  or  three  barrels  at  a  time,  and  in  one  instance, 
ten  barrels,  and  to  persons  who  were  kept  in  ignorance  of  its  dam- 
aged condition.  Such  a  sale  does  not  furnish  a  criterion  by  which 
the  court  can  be  guided. 

The  claimants  also  introduced  the  testimony  of  Dr.  Hayes,  an 
eminent  chemist.  He  testified,  that  such  was  the  volatile  charac- 
ter of  spirits  of  turpentine,  and  so  pervading  its  effluvium,  that  it 
might  injuriously  affect  this  flour,  in  the  relative  situation  in  which 
they  were  on  board  of  this  vessel,  and  with  the  hatches  between 
decks  well  secured ;  that  he  had  been  making  experiments  for  the 
last  six  weeks,  to  ascertain,  for  his  own  instruction,  the  effect  of 
spirits  of  turpentine  on  flour ;  that  there  was  no  chemical  affinity 
between  them,  but  that  the  flour  absorbed  the  fumes ;  that  this 
mixture  was  not  injurious  to  health ;  that  the  effluvium  might  be 
removed  by  sifting  the  flour  in  the  open  air,  or  subjecting  it  to  a 
dry  heat  of  150  degrees,  or  sometimes,  at  least,  in  the  process  of 
making  and  baking  it  into  bread.  I  did  not  understand  him  to 
say  that  this  would  always  be  successful ;  and  it  is  in  proof,  that 
bread  made  of  this  flour,  had  the  taste  of  turpentine. 

This  scientific  evidence  undoubtedly  shows,  that  the  effect  of 
spirits  of  turpentine  upon  flour,  is  less  injurious  than  has  gene- 
rally been  supposed,  and  that  it  may  be  removed  by  care  and 
labor. 

But  if  all  this  were,  in  fact,  known  at  the  time  this  flour  arrived, 
still,  the  necessity  of  bestowing  this  care  and  labor,  in  order  to 
relieve  it  from  impurity,  and  restore  it  to  its  sound  condition, 
would  materially  detract  from  its  value.     But  it  does  not  appear, 
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that  the  facts  stated  by  Dr.  Hayes  were  known,  even  to  him,  until 
demonstrated  by  his  experiments,  within  the  last  six  weeks. 

The  importer  was  entitled  to  have  this  flour  delivered  to  him  in 
as  good  condition,  for  his  wholesale  business,  as  it  was  when  put  on 
board  of  the  vessel  at  New  Orleans.  It  was  not  so  delivered,  and 
the  carrier  is  responsible  for  the  deterioration.  The  measure  of 
damages  must  be  the  difference  between  its  market  value  and  the 
price  it  would  have  commanded,  if  it  had  arrived  in  a  sound  con- 
dition. From  all  the  evidence,  it  appears  that  the  auction  sale  is 
satisfactory  proof  of  the  market  value.  The  testimony  of  experts 
has  clearly  shown,  what  it  would  have  been  worth,  if  it  had  arrived 
uninjured ;  and  the  difference  is  the  amount  of  damages  to  be 
awarded. 

Decree  for  $567.42,  damages  and  costs. 

A.  A.  Ranney,  for  the  libellants,  cited  Gillespie  v.  Thompson^ 
cited  on  page  477,  6  E.  &  B.,  note ;  BrouBseau  v.  Ship  Hudson^ 
11  La.  Ann.  427 ;  Alston  v.  Herring j  11  Exch.  822 ;  Baxter  v. 
Leland,  Abbott,  R.  348  ;  1  Blatchford,  C,  C.  526 ;  Clark  v.  Barn- 
well,  12  Howard,  273. 

Peahody,  for  the  claimants,  cited  Nettleton  v.  Ship  Fanny  Foe- 
dicky  decided  by  Judge  Betts,  in  New  York,  but  not  yet  printed ; 
and  the  same  case,  decided  by  Judge  Nelson,  in  the  Circuit  Court 
in  New  York,  not  yet  printed. 

See  Lamb  y.  Parkmanj  ante,  p.  343. 
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Kavfrnba",  1842.  (a) 

The  Hercules. 

GEOBGE  GBKOEBSONy   CLAIMANT. 

It  is  essential  to  a  statute  desertion,  thai  there  should  be  an  entry  npon  the  log-book 
stating  the  name  of  the  seaman,  and  that  he  iras  absent  from  the  ship  at  least  forty- 
eight  hoars. 

Such  entry  may  be  controlled  by  parol  eTidence. 

This  was  a  libel  promoted  by  Jno.  Bramles,  a  seaman  on  board 
of  the  ship  Hercules,  for  wagea  on  a  voyage  from  Charleston,  S,  C, 
to  Copenhagen,  and  thence  to  Boston.  The  claimant  set  up  a 
.forfeiture  by  desertion  at  Copenhagen. 

Sprague,  J.,  in  deciding  the  case,  said:  The  defence  mainly 
relied  upon  by  the  claimant,  is  a  forfeiture  of  wages  by  a  statute 
desertion,  as  it  is  commonly  called.  To  maintain  this  defence,  it 
is  essential  that  there  should  be  an  entry  upon*  the  log-book,  stat- 
ing the  name  of  the  seaman,  and  that  he  was  absent  from  the  ship, 
at  least  forty-eight  hours,  without  leave.  The  name  by  which  the 
libellant  was  called  on  board  of  the  ship  was  Aleck.  The  entry 
in  the  log  is  as  follows  :  "  May  16th,  Aleck  and  William  absconded 
and  defied  us.'*  "  May  17th,  men  still  away."  This  entry  cannot 
be  deemed  sufficient ;  for  it  may  be  true  that  they  were  absent,  as 
therein  stated,  on  the  16th,  and  also  on  the  17th,  and  yet  the 
absence  may  have  covered  only  a  part  of  each  of  those  days,  or 
the  whole  of  one  and  part  of  the  other,  and  thus  have  been  less 
than  forty-eight  hours.  This  alone  is  fatal  to  the  defence;  and  it 
is  also  questionable  whether,  in  other  respects,  this  entry  is  suffi- 
cient. Beside  this,  it  has  been  satisfactorily  proved  by  parol, 
that  the  absence  was  in  fact  less  than  forty-eight  hours.  Sucli 
evidence  is  admissible ;  for  although  the  statute  has  prescribed  an 
entry  in  the  log-book,  as  an  indispensable  requirement,  and  made 
it  prima  facie  evidence,  yet  it  has  not  made  it  conclusive.(ft)    It 


(a)  The  cases  which  follow  were  omitted  in  their  chronological  order. 
(h)  Orne  v.  Townscnd,  4  Mason,  541 ;  The  Kovena^  Ware,  309. 
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has  not  the  sanctity  of  a  record,  nor  the  force  of  a  written  con- 
tract. It  is  a  mere  statement  by  the  mate,  without  the  assent  or 
knowledge  of  the  libellant.  By  the  maritime  law,  there  can  be 
no  desertion,  unless  there  be  a  leaving  of  the  service  of  the  ship, 
with  an  intention  not  to  return.  But  the  Statute  of  1790,  chap. 
29,  sec.  5,  has  inflicted  a  forfeiture  of  wages  for  a  mere  absence 
without  leave,  although  there  may  have  been,  from  the  beginning, 
an  intention  to  return;  and  has 'made  a  certain  statement  in  writ- 
ing, a  pre-requisite  to  such  forfeiture.  It  has  not  made  the  forfei- 
ture necessarily  consequent  upon  such  statement*  merely ;  but  the 
statement  must  be  true. 

Decree  for  the  libellant,  deducting  three  days'  wages  for  one 
day's  absence. 

E,  T,  Danay  for  the  libellant. 

The  elaimanty  pro  se. 


February f  1848. 

The  Ocean. 

REPLIER,  CLAIMANT. 

Where  there  is  &  biU  of  sale  of  a  vessel,  absolnte  on  its  face,  bat  by  a  collateral  agree- 
meot  between  the  parties,  defeasible  upon  certain  conditions,  third  persons  cannot 
ayail  themselves  of  such  conditions  to  defeat  the  title  of  the  grantee. 

Where  two  persons  were  Joint  and  equal  owners  of  a  vessel,  and  one  of  them,  while  in 
possession  as  ship's  husband,  improperly  left  her  in  an  unsafe  condition,  with  no  per- 
son on  board,  and  the  other  half  owner  took  possession,  the  court  refused  to  interfere 
with  such  possession. 

This  was  a  libel  in  a  cause  of  possession.  The  libellant  was 
owner  of  one-half  of  the  schooner  Ocean,  the  other  half  belonging 
to  one  Eaton,  of  New  York,  who  gave  a  bill  of  sale  of  his  half  to 
the  claimant,  as  collateral  security  for  a  debt.  The  libellant,  as 
managing  owner,  and  ship's  husband,  sent  the  vessel  upon  a 
voyage,  and  after  her  return,  had  made  some  preparations  for 
sending  her  upon  another,  but  had,  for  several  days,  left  her  in 
an  unsafe  condition,  not  properly  fastened,  nor  locked  up,  and 
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with  no  one  on  board.  While  in  this  condition,  the  claimant  took 
possession  of  her,  and  refused  to  give  her  np  to  the  libellant,  claim- 
ing at  the  time,  (under  a  mistake  of  title,)  the  entire  ownership. 
After  this  suit  was  brought,  he  abandoned  the  claim  for  the  whole 
vessel,  and  relied  on  his  title  under  Eaton,  to  one-half,  and  claimed 
the  right  to  possession. 

The  libellant  contended  that  the  claimant's  title  under  Eaton, 
was  void,  he  not  having  fulfilled  the  terms  of  his  collateral  agree- 
ment ;  and  that  if  the  claimant's  title  was  good,  the  right  to  pos- 
session was  in  the  libellant,  who  had  never  abandoned  the  general 
possession  and  oversight  of  the  vessel,  and  had  equitable  claims 
upon  her  for  advances,  and  by  reason  of  contracts  for  a  new 
voyage. 

Sprague,  J. — The  bill  of  sale  from  Eaton  to  the  claimant,  is 
absolute  on  its  face,  conveying  all  right  of  property  which  Eaton 
had.  This  is  valid  as  against  third  persons.  Eaton  alone  could 
take  advantage  of  a  forfeiture  growing  out  of  any  collateral  agree- 
ment, and  it  is  not  competent  for  the  libellant  to  dispute  the  claim- 
ant's title.  Considering,  therefore,  the  claimant  as  rightfully 
holding  the  part  that  originally  belonged  to  Eaton,  it  becomes  a 
simple  question  of  possession  between  half  owners.  From  the  evi- 
dence, the  court  is  satisfied  that  the  libellant  so  negligently  kept 
the  vessel,  that  the  claimant  was  warranted  in  taking  possession 
of  her.  The  next  question  is,  was  he  bound  to  restore  her  to  the 
libellant  upon  request  ?  It  has  not  been  shown  that  the  libellant 
has  claims  on  the  vessel  for  advances,  or  by  reason  of  any  con- 
tract for  a  new  voyage,  which  establish  an  equity  in  his  favor. 
I  must  leave  the  possession  where  I  found  it,  that  is,  with  the 
claimant. 

As  the  libellant  has  suggested  that  this  suit  would  not  have 
been  brought,  but  for  the  claimant's  assertion  of  title  to  the  whole 
vessel,  there  should  be  no  costs  prior  to  the  amendment  of  the 
claim. 

Decree  that  the  libel  be  dismissed,  with  costs  to  the  claimant 
after  the  filing  of  his  answer. 

a,  S.  Dana^  Jr.,  for  the  libellant. 

(7.  L.  Hdneoekj  for  the  claimant. 
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March,  1848. 

The  Harvest. 

Where  seamen  belonging  to  a  ship  of  war  of  the  United  States,  were  discharged  there- 
from at  sea,  in  order  that  they  might  go  on  board  of  a  whaling  ship,  which  had  re- 
ceived damage,  and  was  short-handed,  to  render  assistance,  and  they  did  so,  and  aided 
in  bringing  her  safely  into  port :  HeH^  that  their  compensation  was  not  to  be  limited 
to  the  then  highest  rate  of  seamen's  wages,  but  that  they  might  recover  as  for  a  sal- 
vage service. 

Spragub,  J. — The  whale  ship  "Harvest,"  of  360  tons,  sailed 
from  Nantucket,  for  the  Pacific  Ocean,  on  the  20th  day  of  Octo- 
ber, 1844.  On  the  night  of  the  14th  of  November,  she  shipped 
a  sea,  which  carried  away  her  mizen  mast,  bulwarks,  all  her  boats, 
injured  the  wheel,  swept  the  deck,  sweeping  overboard  the  whole 
of  the  watch  on  deck,  consisting  of  the  second  mate  and  eight 
seamen,  who  were  all  lost.  A  few  days  afterwards,  another  man 
was  lost  from  the  bowsprit.  The  ship's  company  then  consisted 
of  the  captain,  first  and  third  mates,  one  colored  boat-steerer,  the 
carpenter,  cook,  steward,  and  six  seamen,  five  of  whom  had  never 
before  been  to  sea,  and  none,  except  the  captain  and  mates,  were 
able  seamen.  In  this  condition,  the  captain  abandoned  his  voy- 
age, and  put  away  for  a  port  in  the  West  Indies,  availing  himself 
of  the  trade  wind.  On  the  20th  day  of  December,  in  lat.  28°, 
and  long.  62°,  the  Harvest  fell  in  with  the  United  States  ship 
Decatur,  Captain  Mayo,  bound  for  Norfolk,  from  the  coast  of 
Africa.  The  Decatur  took  the  Harvest  in  tow,  and  supplied  her 
with  a  boat,  a  spar  for  a  mizen  mast,  and  aided  in  raising  and 
rigging  it.  The  Decatur  then  cast  ofi",  and  proceeded  on  her  voy- 
age. The  Harvest  hove  to,  and  clewed  up  her  topsails,  which  the 
Decatur  took  to  be  a  signal  of  distress.  The  captain  of  the  Har- 
vest had  previously  made  a  request  for  five  or  six  men,  to  aid  in 
navigating  his  ship,  which  had  not  been  complied  with.  The  cap- 
tain of  the  Decatur,  upon  seeing  the  signal,  asked  for  volunteers 
to  go  on  board  of  the  Harvest.  Some  twenty  or  thirty  seamen 
offered  their  services;  the  four  libellants  were  selected;  their 
85 
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wages  were  paid  up  to  that  time ;  their  discharges  from  the  service  of 
the  United  States  made  out,  and  thej  were  sent,  under  the  charge 
of  a  sailing-master,  to  the  Harvest,  by  whom  the  discharges  were 
delivered  to  the  captain  of  that  ship,  with  directions  that,  if  the 
men  performed  their  duty  to  his  satisfaction,  the  discharges  should 
be  delivered  to  them,  on  arriving  in  the  United  States,  otherwise, 
they  should  be  sent  to  the  nearest  navy-yard.     This  was  on  the 
21st  December.     The  Harvest  arrived  at  Edgartown  on  the  8tii 
of  January  following,  when  the  libellants  were  set  on  shore,  and 
their  discharges  delivered  to  them,  they  having  performed  their 
duty,  as  able  seamen,  to  the  entire  satisfaction  of  the  captain. 
They  proceeded  immediately  to  Boston,  and  on  the  20th  day  of 
January  filed  this  libel.     The  respondent  admits  that  the  libel- 
lants were  entitled  to  wages,  at  the  highest  rate  given  at  that 
time  to  seamen,  but  denies  that  they  are  entitled  to  salvage,  or 
other  compensation  than  such  wages  ;  and  insists  that  the  claim 
in  the  libel  does  not  embrace  wages.    After  setting  forth  the  facts, 
the  libel  asks  for  salvage :  ^'  and  to  so  much  as  has  been,  and  is 
actually  allotted  by  this  court,  to  persons  doing  and  performing 
the  like  services,  and  for  such  other  relief  as  shall  to  law  and  jus- 
tice appertain."     This  sufficiently  embraces  a  claim  for  compen- 
sation.    Captain  Coffin  testifies  that,  after  the  other  aid  rendered 
by  the  Decatur,  he  thinks  he  could  have  reached  the  United 
States,  without  the  assistance  of  the  libellants,  and  that  he  did 
not  make  any  signal  of  distress,  but  hove  his  ship  to,  and  clewed 
up  the  topsails,  that  he  might  get  some  sleep,  having  been  with- 
out rest  for  more  than  twenty-four  hours.     He  must  have  known, 
however,  that  the  Decatur  being  several  miles  from  him,  had  taken 
it  for  a  signal  of  distress,  and  had  turned  back  and  run  down  to 
him,  and  sent  these  men  on  board,  solely  in  consequence  of  that 
signal.     And  when  the  libellants  came  on  board  of  his  vessel,  he 
said  nothing  to  them,  or  to  the  sailing-master,  to  undeceive  them, 
when  he  must  have  seen  that  they  were  acting  from  the  convic- 
tion, that  he  had  made  a  signal  of  distress  for  the  want  of  men. 
I  am  satisfied  that  the  compensation  to  which  the  libellants  are 
entitled,  is  not  to  be  restricted  to  the  rate  of  seamen's  wages. 
They  left  a  ship  of  war  of  the  United  States,  in  good  condition, 
abundantly  supplied  with  men,  bound  for  Norfolk,  with  most  favor- 
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able  prospects,  and  voluntarily  went  on  board  of  the  Harvest,  with 
a  feeble  and  disheartened  crew,  exhausted  officers,  exposed  for  the 
want  of  proper  bulwarks,  her  wheel  injured,  with  such  a  mizen 
mast  as  had  been  rigged  at  sea ;  and  although  it  proved,  in  the 
event,  that  her  hull  had  not  suffered,  yet,  at  the  time,  that  could 
not  have  been  certainly  known.  This  was  on  the  21st  of  Decem- 
ber. The  ship  was  bound  to  Nantucket,  at  that  inclement  and 
boisterous  season.  They  were  on  board  eighteen  days.  The  only 
fact  which  tends  to  diminish  their  compensation  is,  that  the  libel- 
lants  all  belonged  to  the  north,  and  probably  reached  their  homes 
earlier,  and  at  less  expense,  than  they  could  have  done  from  Nor- 
folk. Under  all  the  circumstances,  I  think  that  the  libellants  are 
entitled  to  the  sum  of  $35  each. 

Decree  accordingly. 

E.  D.  Sohier  ^  D.  H.  Dusting  for  the  libellants. 

A.  M.  Fiskey  for  the  respondent. 


January J  1852. 

The  Julia  M.  Hallock. 

In  oMe  of  collision,  the  owners  of  the  yessel  in  fknlt  are  not  exonerated  from  liability, 

bj  baring  a  pilot  on  board. 
Anchoring  directly  to  leeward  of  another  yessel,  at  the  distance  of  125  to  150  fathoms, 

is  not,  of  itself,  negligence. 
A  schooner,  in  getting  under  way,  ran  fool  of  a  vessel  at  anchor :  Htld,  that  the  schooner 

was  primd/aeie  liable. 
A  windward  vessel,  short-handed,  and  further  assistance  expected,  hove  short,  before 

making  sail,  the  anchor  having  previoasly  dragged :  Held,  that  this  was  an  improper 

mode  of  getting  under  way. 

This  was  a  cause  of  collision.  The  libel  alleged  that,  on  the 
25th  of  October,  1851,  the  libellants'  barque  Mary,  of  about  200 
tons  burden,  was  lying  in  Holmes'  Hole,  and  at  about  7  or  8  o'clock, 
A.  M.,  the  wind  blowing  quite  fresh  from  west  south-west,  the  crew 
were  beginning  to  get  her  under  way,  when  they  perceived  the 
Julia  M.  Hallock,  (a  schooner  of  about  300  tons,)  drifting  rapidly 
toward  them ;  that  the  first  mate  hailed  the  schooner,  to  dirow 
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over  her  starboard  anchor,  but  the  hail  was  not  obeyed  or  answer- 
ed, and  the  schooner  continued  to  drift,  and  came  afoul  of  the 
barque,  and  caused  certain  damage,  which  was  specified. 

The  libel  alleged  want  of  due  care  on  the  part  of  said  schooner. 

The  answer  admitted  the  allegations  of  the  libel,  as  to  time, 
place,  and  wind,  but  denied  all  negligence  and  want  of  skill,  and 
alleged  that  the  schooner  was  getting  under  way  in  the  usual 
manner,  and  struck  adrift,  without  any  fault  on  the  part  of  mas- 
ter, or  crew,  or  pilot. 

It  appeared  that  the  schooner  was  laden  with  a  full  cargo  of 
cotton  and  staves  on  deck  and  under  deck ;  that  she  went  into 
Holmes*  Hole  for  a  harbor,  on  the  afternoon  of  the  24th ;  that^ 
in  order  to  anchor  her,  the  crew  attempted  to  throw  over  the  best 
bower,  but  that  it  caught  in  some  part  of  the  rigging.  They  then 
threw  over  the  larboard  anchor,  which  did  not  hold  the  vessel,  and 
they  were  obliged  to  clear  away  and  throw  over  the  best  bower, 
to  bring  her  up.  The  barque  came  in  at  about  4,  a.  m.,  and 
came  to  anchor  from  125  to  150  fathoms  dead  to  leeward  of  the 
schooner. 

The  other  facts  were  generally  undisputed,  and  appear  in  the 
decision  of  the  court.  The  chief  dispute  was,  as  to  the  proper 
mode  of  getting  under  way,  in  a  fore-and-aft  schooner,  with  fresh 
wind,  and  a  vessel  under  the  schooner's  lee.  Many  experts  were 
examined  on  this  point. 

The  libellants  contended  that  the  schooner  was  prtmd  facte  an- 
swerable, and  that  she  must  show  that  care  and  skill  could  not 
have  prevented  the  collision ;  and  insisted  that  there  was,  in  fact, 
a  want  of  care  and  skill. 

The  respondents  contended  that  the  schooner  was  got  under 
way  in  the  usual  manner,  and  that  they  were  bound  only  to  the 
exercise  of  ordinary  skill ;  and  also,  that  the  barque  did  wrong  in 
coming  to  anchor  under  the  lee  of  the  schooner. 

Sprague,  J. — The  libellants'  vessel  having,  while  at  anchor  in 
a  harbor,  been  run  foul  of  by  the  schooner,  when  the  weather  was 
not  so  heavy  that  she  could  not  ride  safely  at  her  anchors,  the 
schooner  is  prtmd  facie  liable. 

The  explanation  given  is  that,  having  taken  a  pilot,  she  was 
getting  imder  way  in  the  usual  manner.     She  took  up  her  large 
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anchor,  and  had  heaved  in  to  the  fifteen  fathom  shackle  of  the 
smaller  chain,  when  the  vessel  got  loose  and  drove  into  the 
barque. 

Mach  stress  is  laid  on  the  fact  that  a  pilot  was  on  board.  This 
is  not,  in  itself,  a  good  defence.  It  only  goes  to  show  care  on 
the  part  of  the  owners.  If  the  defendants  chose  a  prudent  and 
skilful  master,  and  a  prudent  and  skilful  j^ilot,  they  have  certainly 
done  all  that  they  could  personally  do  to  insure  the  safety  of  their 
vessel,  and  its  proper  management.  But  if  that  prudent  master, 
or  pilot,  behave  imprudently  or  unskilfully,  in  the  particular  in- 
stance, the  defendants  will  be  answerable,  unless  exonerated  by 
virtue  of  some  statute. 

Let  us  see,  then,  whether  the  defendants'  agent  exercised  that 
ordinary  care  and  skill  which  the  law  requires. 

It  is  said  that  the  schooner  was  got  under  way  in  the  usual 
manner.  In  determining  what  is  usual,  we  must  look  to  the  cir- 
cumstances. 

One  important  circumstance  is,  that  the  schooner's  small  anchor, 
when  let  go  the  night  before,  had  dragged,  so  that  they  were  obliged 
to  let  the  large  one  go. 

Another  material  fact  is,  that  the  schooner  was  unquestionably 
short-handed ;  the  mate  and  one  man  were  sick  below,  and  the 
cook  had  been  so,  and  although  about  the  deck,  took  no  part  in 
the  active  work  of  the  vessel. 

The  master,  knowing  all  this,  went  ashore,  leaving  orders  to  get 
up  the  large  anchor. 

This  was  injudicious, — so  say  the  experts ;  and,  independently 
of  their  testimony,  I  should  not  hesitate  to  pronounce  the  master's 
conduct  imprudent. 

The  master  then  comes  on  board  with  the  pilot.  The  latter, 
not  knowing  that  the  vessel  had  dragged  the  night  before,  gives 
the  order  to  heave  short.  The  captain  ought  to  have  told  the  pilot 
that  the  anchor  had  failed  before ;  that  with  a  larger  scope,  it  had 
dragged.  There  was  no  immediate  necessity  of  heaving  short. 
The  pilot's  boat  had  gone  ashore  for  two  hands.  I  suppose  they 
intended  to  wait  for  these  men.  Why  heave  short  before  they 
came  ? 

If  those  two  men  had  been  on  board,  and  the  vessel  had  struck 


542  DISTRICT  COURT, 

The  Jnli*  M.  Hallock. 

adrift,  as  she  did,  it  is  probable  that  the  collision  would  not  hare 
happened.  Those  men  could  have  got  up  a  jib,  as  the  testimony 
says,  in  two  or  three  minutes,  and  the  schooner  could  hare  been 
sheered  off. 

Then,  as  to  getting  sail  on  her,  the  evidence  proves  that  the 
proper  mode  of  getting  a  fore-and-aft  schooner  under  way,  where 
there  is  a  vessel  or  a  shore  under  her  lee,  is  to  get  up  sail,  the 
mainsail  at  least,  before  heaving  short.  I  think,  therefore,  the 
schooner  was  to  blame. 

The  only  remaining  question  is,  whether  the  barque  was  also  in 
fault.     It  is  contended  that  she  took  a  dangerous  position. 

She  anchored  to  leeward  of  the  schooner,  distant  from  125  to 
150  fathoms.  The  weight  of  evidence  is,  that  it  was  a  proper 
position.  One  witness  gives  a  reason  for  thinking  it  proper  to 
anchor  to  leeward,  for  there  is  no  dispute  that  the  distance  was 
ample.  He  says,  that  the  great  danger  of  drifting,  arises  upon  a 
change  of  wind ;  and  of  course,  on  a  change  of  wind,  the  relative 
position  of  the  vessels  would  be  altered,  and  the  windward  vessel 
would  not  drift  in  the  direction  of  the  other. 

On  the  whole,  I  think  the  schooner  alone  is  in  fault.  The 
amount  of  damages  is  to  be  settled  by  an  assessor,  unless  the 
parties  can  agree. 

W.  Sohier  ^  J.  Lowell^  for  the  libellants. 

B.  Rand  ^  A.  H.  Fiske,  for  the  claimants. 

The  cases  relating  to  the  responsibilitj  of  other  parties  for  the  torts  or  negli- 
gence of  pilots,  are,  1st  Actions  against  the  master.  2d.  Actions  against  the 
ship  or  owners.  And  these,  again,  are  cases,  1st.  Where  the  pilot,  (whether 
licensed  or  not,)  was  employed  by  the  master,  at  his  option.  2d.  Where  the 
pilot  was  in  the  constant  employ  of  the  owners,  as  an  officer.  3d.  Where  the 
ship  was  compelled  to  take  the  pilot,  by  a  statute  enforced  by  a  penalty.  4th. 
Where  the  statute,  in  terms,  exonerated  the  master  and  owders  from  liability 
for  the  pilot's  acts,  or  negligence. 

In  actions  against  the  masterj  it  is  a  good  defence,  that  the  pilot  was  rightinlly 
employed,  and  was  in  the  ezclusive  control  of  the  ship.  For  the  time,  he  is  sub- 
stitated  in  the  master's  place.  The  Creole^  2  Wal.  Jr.  515  ;  Totes  y.  Brovn, 
8  Pick.  23 ;  3  Kent's  Comm.  176 ;  The  Portsmouth,  6  Rob.  317,  note ;  PoUok  v. 
M*Alpin^  7  Moore,  P.  C.  427.  See,  however,  Story  on  Agency  sec.  456,  a.  The 
master  and  crew  are  still  responsible  for  the  performance  of  their  duty.  The  Dicma, 
1  W.  Rob.  136 ;  The  Massachusetts,  Id.  371  ;  The  Lochlibo,  7  Moore,  P.C.  427. 

When  the  pilot  is  the  servant  of  the  owners,  in  their  constant  employ,  as  an 
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oflScer  of  the  vessel,  the  question  woald  seem  to  be :  Who  is  in  command  ? 
In  Dennison  v.  Seymour j  9  Wend.  1,  which  was  a  case  of  collision,  the  court 
sustained  a  verdict  against  the  master,  though  the  regular  pilot  of  the  colliding 
steamer  was  at  the  helm  at  the  time. 

In  Snell  v.  Rich^  1  Johns.  305,  the  court  held  that  the  master  was  not  liable 
for  damage  done  by  the  negligebce  of  a  branch  pilot,  he  being  in  charge  of  the 
colliding  ship,  and  the  master  on  shore,  when  the  damage  was  done.  So  in 
Bowcher  y.  Noidsirom,  1  Taunt.  668,  where  the  pilot  was  in  charge,  and  the 
master  asleep,  at  the  time  of  the  collision. 

These  actions,  (as  well  as  those  of  Bennet  v.  MoUa,  7  Taunt.  258,  and  Ritchie 
V.  Bowsfieldy  Id.  309,  which  were  decided  under  the  English  Pilot  Act,)  sounded 
in  tort.  This  defence  does  not  seem  to  have  been  taken  to  any  action,  brought 
by  the  shipper  of  cargo,  against  the  master,  upon  his  contract  as  a  carrier. 

In  actions  against  the  shipf  or  ovmers,  by  the  maritime  law,  "  the  parties  who 
suffer  are  entitled  to  have  their  remedy  against  the  vessel  that  occasioned  the 
damage,  and  are  not  under  the  necessity  of  looking  to  the  pilot,  from  whom  re- 
dress is  not  always  to  be  had,  for  compensation.  The  owners  are  responsible 
to  the  injured  party,  for  the  acts  of  the  pilot;  and  they  must  be  left  to  recover 
the  amount,  as  well  as  they  can,  against  him."  The  Neptune  the  Second,  1 
Dods.  467 ;  3  Kent's  Comm.  135  ;  1  Bell's  Gomm.  583 ;  The  Lord  John  RusseU, 
Stuart's  Adm.  197 ;  The  Cfumberland,  Id.  75.  But,  in  England,  the  maritime 
law  has  been  changed  by  numerous  statutes,  general  or  local,  in  obedience  to 
which,  all  the  reported  cases,  since  the  year  1812,  have  been  determined.  See 
the  Pilot  Acts,  52  Geo.  III.,  chap.  39 ;  6  Geo.  IV.  chap.  125 ;  17  &  18  Vict.  c.  104, 
sect.  388.  By  the  second  of  these  statutes,  the  owners  and  master  are  exonerated 
from  being  answerable  for  any  loss  or  damage  arising  by  means  of  any  "  neg- 
lect, default,  incompetency,  or  incapacity  of  any  licensed  pilot,"  in  charge  of 
ft  ship,  "  in  pursuance  of  any  of  the  provisions  of  this  act."  And  it  has  been 
decided,  that  where  the  pilot  was  not  taken  on  board  under  the  provisions  of 
this  act,  but  of  the  Newcastle  Pilot  Act,  41  Geo.  III.,  chap.  86,  which  provided 
that  vessels  coming  into,  or  departing  from  Newcastle,  "  are  hereby  obliged  and 
required  "  to  receive  licensed  pilots ;  and  in  case  of  neglect  or  refusal,  shall  pay 
to  the  ''  pilots  and  seamen,  the  aforesaid  pilotage  duties ;"  the  ship  was  entitled 
to  the  same  exemption,  because  the  pilot  was  taken  by  compulsion ;  and  that 
either  the  words  ''  obliged  and  required,"  or  the  making  neglect  to  take  a  pilot 
punishable  by  payment  of  the  pilotage  duties,  operate  as  such  compulsion. 
The  Maria,  1  W.  Rob.  95  j  The  Protector,  Id.  47  ;  The  Atlas,  2  Id.  502  ;  Smith 
V.  Coniry,  1  How.  28.  Carruthers  v.  Sydehotham,  4  M.  k  S.  77.  So  with  the 
Liverpool  Pilotage  Act,  37  Geo.  III.,  chap.  78,  which  provided,  that  a  ship 
neglecting  to  take  a  pilot,  should  pay  full  pilotage.  The  Maria,  ubi  supra ',  and 
5  Geo.  IV.,  chap.  73 ;  The  Agricola,  2  W.  Rob.  10.  It  is  to  be  observed,  that 
the  defence  has  been  sustained,  both  to  an  action  in  rem  and  in  personam.  See, 
however,  Martin  v.  Temperley,  4  A.  &  E.,  (New  Ser.)  298. 

But  if  neither  the  ship  is  compelled  by  law  to  take  the  pilot,  nor  the  owners 
are  expressly  exonerated  by  statute,  they  are  subject  to  *'the  ordinary  liability 
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which  attaches  upon  them,  for  the  negligence  of  their  servants."  The  PecrletSf 
2  L.  T.  Rep.,  New  Series,  25 ;  S.  G.  3  Id.  125 ;  The  Eden,  2  W.  Rob.  442  ; 
Attorney- General  v.  Case,  3  Price,  302;  The  Maria,  1  W.  Rob.  95.  See  also 
The  Fama,  2  Id.  184 ;  The  George,  Id.  388 ;  The  Batavier,  Id.  407  ;  The  Tranr 
sit,  I  Monthly  Law  Mag.  582 ;  The  Christiana,  2  Hag.  187  ;  JPIniosh  v.  Slade, 
6  B.  &  C.  657 ;  The  Duke  of  Sussex,  1  W.  Rob.  270 ;  The  Vernon,  Id.  316 ; 
The  Gipsey  King,  2  Id.  537  ;  The  Riptm,  6  Notes  of  Cases,  246 ;  Rodrigues  v. 
Melhuish,  10  Ezch.  110 ;  The  Mobile,  10  Moore,  P.  C.  467  ;  Netherlands  S.  B.  Co, 
V.  Styles,  9  Id.  286  j  Lucey  v.  Ingram,  6  M.  &  W.  302 ;  The  Girolamo,  3  Hagg. 
169 ;  The  Baron  Holberg,  Id.  244  ;  The  Gladiator,  Id.  340  ;  The  Bolides^  Id. 
367.    As  to  burden  of  proof,  see  The  Protector,  1  W.  Rob.  47. 

As  no  American  statute  is  known,  which,  in  terms,  exonerates  the  owners  for 
the  negligence  or  tort  of  the  pilot,  the  English  authorities,  since  1812,  can  only 
apply  to  those  cases  where  a  State  statute  compels  the  ship  to  take  a  pilot  In 
the  recent  case  of  The  Carolus,  (an  action  in  rem,  for  collision,)  2  Curtis,  C.  G. 
71,  it  is  said  by  Curtis,  J.,  "  If  the  pilot  in  charge  of  this  ship  had  not  been 
selected  and  employed  by  the  owner,  but  had  been  received  by  the  master,  in 
obedience  to  a  requisition  of  law,  enforced  by  a  penalty,  then,  under  the  autho- 
rity of  Carruthers  v.  Sydebotham,  4  M.  &  S.  77 ;  The  Maria,  1  W.  Rob.  95 ;  The 
Agricola,  2  Id.  10,  the  owners  would  seem  not  to  be  liable  for  the  misconduct 
or  mismanagement  of  the  pilot."  See  also,  3  Kent's  Gomm.  176,  note.  *^Iq 
the  case  of  The  Agricola,  it  was  considered,  (and  certainly  with  good  reason,) 
that  if  the  master  of  a  vessel  be  bound  to  take  a  pilot,  and  a  collision  arises 
from  the  fault  of  the  pilot,  the  owners  are  not  responsible  for  his  conduct." 
See  also,  Griswold  v.  Sharpe,  2  Gal.  17.  But  in  The  Creole,  2  Wal.  Jr.  485, 
Grier,  J.,  says,  that  the  English  cases,  since  1812,  "  have  not  been  adopted  as 
precedents  here."  The  case  last  cited,  was  an  action  in  rem,  for  collision,  in 
which  the  defence  was,  that  the  collision  was  caused  by  the  culpable  negligence 
of  a  licensed  pilot,  who  was  in  charge  of  the  colliding  ship,  and  had  been  com- 
pulsorily  taken,  under  the  Statute  of  Pennsylvania,  (March  29th,  1803,)  which 
provides  that  every  vessel  *^  shall  be  obliged"  to  receive  a  pilot ;  if  inward  bound, 
the  pilot  who  shall  first  offer,  if  outward  bound,  a  pilot,  whose  name  shall  be  re- 
ported by  the  master  to  the  wardens.  If  the  master  neglect  to  make  the  report, 
he  shall  forfeit  and  pay  $60,  and  if  he  refuse  or  neglect  to  take  a  pilot,  he,  his 
owner,  or  consignee,  shall  pay  a  sum  equal  to  half  pilotage,  to  the  use  of  a 
benevolent  society,  named  in  the  act.  By  a  supplementary  act, the  "penalties'' 
are  declared  to  be  liens  on  the  ship.  The  court,  (Grier,  J.,)  held  that  the  ship 
was  liable ;  that  the  statute  was  not  compulsory ;  that  the  pilot  was  the  servant 
of  the  owners,  though  "  selected  for  them  by  persons  more  capable  of  judging  of 
his  qualifications ;"  and  that  the  ship  was  hypothecated  "  for  negligent  or  wrong- 
ful acts  of  her  commander,"  whatever  the  mode  of  his  appointment,  or  the 
motives  and  degree  of  consent  which  accompanied  it,  so  that  the  statute,  had 
it  been  compulsory,  would  have  been  no  defence  to  an  action  in  rem.  See  also 
Bussy  V.  Donaldson,  4  Dall.  206 ;  Williamson  v.  PHce,  16  Mart  (La.)  399 ;  The 
Bark  Lotiy,  Olc.  329 ;  Story  on  Agency  sec.  456,  a;  Curtis  on  Merchant  Sea- 
men, 196,  note. 
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United  States  v,  Galacar. 

The  report  required  by  Stat.  1790,  chap.  35,  sec.  16,  to  be  made  by  a  master,  of  the  arri- 
yal  of  his  vessel,  must  be  made  at  the  office  of  the  chief  officer  of  the  customs. 

A  report  to  an  inspector,  on  board  of  the  vessel,  and  in  a  shop  on  shore,  is  not  a  com- 
pliance with  the  statute. 

In  a  prosecution  for  not  making  the  requisite  report,  the  burden  is  upon  the  government, 
to  prove  that  it  was  not  made  at  the  proper  office. 

This  was  a  libel  of  information,  filed  by  the  District  Attorney 
of  the  United  States,  to  enforce  the  payment  of  a  penalty  of  JlOOO 
by  the  master  of  the  brig  Baltic,  for  an  alleged  violation  of  the 
Act  of  1790,  chap.  35,  sec.  16,  which  enacts : — 

"  That  within  twenty-four  hours  after  the  arrival  of  any  ship  or 
vessel,  from  any  port  or  place,  at  any  port  of  the  United  States 
established  by  law,  at  which  an  oflScer  of  the  customs  resides,  or 
within  any  harbor,  inlet,  or  creek  thereof,  if  the  hours  of  business 
at  the  oflSce  of  the  chief  oflScer  of  the  customs  at  such  port  will 
permit,  or  as  soon  thereafter  as  the  said  hours  will  permit,  the 
master  or  other  person,  having  the  charge  or  command  of  such 
ship  or  vessel,  shall  repair  to  the  said  office,  and  shall  make  report 
to  the  said  chief  officer  of  the  arrival  of  the  said  ship  or  vessel." 

The  only  witness  was  the  inspector,  who  testified  that  the  ves- 
sel put  into  Edgartown  on  a  Friday  afternoon,  and  sailed  early 
Monday  morning,  and  that,  in  the  course  of  Friday  afternoon,  he 
examined  and  certified  the  papers  on  board  of  the  vessel,  and 
again  in  a  shop  where  he  accidentally  met  the  defendant,  and  that 
the  defendant  did  not  make  a  report  at  the  custom  house,  or  go 
there  at  all.  But  it  appeared,  on  cross-examination,  that  the  wit- 
ness was  employed  in  boarding  vessels  nearly  all  of  the  two  days 
the  brig  lay  there,  and  was  not  himself  at  the  custom  house,  if  at 
all,  more  than  a  few  minutes,  and  that  the  defendant  landed  with 
his  papers. 

The  defence,  was  rested  on  the  ground  that,  by  not  summoning 
the  collector,  who  alone  had  personal  knowledge  whether  the  re- 
port was  made,  (it  being  a  verbal  report,)  the  government  had 
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failed  to  introduce  satisfactory  testimony  of  any  default  of  the 
defendant ;  who  mast  be  presumed  to  have  done  his  duty. 

S PRAGUE,  J.,  in  charging  the  jury  said:  It  is  the  duty  of  the 
master,  not  merely  to  report  his  vessel,  within  the  time  specified, 
but  to  report  her  at  the  office  of  the  chief  officer  of  the  customs. 
His  report  may  be  verbal,  and  only  of  the  fact  of  the  arrival  of 
the  vessel,  a  fuller  report  being  required  after  forty-eight  hours. 
The  duty  of  the  inspector  was  to  board  all  vessels,  examine  the 
manifests  and  certify  them,  which  duty  was  performed,  in  this  case, 
on  board  of  the  vessel,  and  at  a  shop  on  shore.  This  was  not  a 
report  answering  the  requirement  of  the  statute.  The  only  ques- 
tion for  the  jury  is,  whether  the  defendant  did  report  his  vessel, 
within  the  specified  time,  at  the  office  of  the  collector.  The  bur- 
den was  on  the  government  to  satisfy  the  jury  that  he  did  not  so 
make  a  report. 

Verdict  of  not  guilty. 

(7.  Lunt,  District  Attorney,  for  the  United  States. 

H.  ff.  Danay  Jr.^  for  the  defendant. 


March,  1853. 

United  States  v,  Rakdall. 

Bj  Statute  1799,  chap.  22,  sec.  36,  the  master  of  a  yessel  arriving  from  a  foreign  place, 
must  repair  to  the  office  of  the  chief  officer  of  the  customs,  and  there  make  report  to  him. 

The  master  is  not  in  default,  if  there  he  no  such  office,  or  no  person  in  attendance  to  re- 
ceive the  report. 

An  officer  of  the  customs  has  no  dispensing  power,  and  cannot  excuse  any  person  for 
neglecting  a  statute  duty. 

But  where  that  duty  cannot  be  performed,  by  reason  of  the  neglect  of  tiie  officer  to  do 
that  which  is  a  prerequisite,  the  statute  is  not  violated. 

This  was  an  information  for  a  penalty  under  the  United  States 
Act  of  1799,  chap.  22,  filed  by  the  district  attorney  for  Massa- 
chusetts, against  the  master  of  the  brig  Nitheroy,  for  not  making 
a  report  of  the  arrival  of  his  vessel  to  the  deputy  collector  of  the 
port  of  Holmes'  Hole,  in  accordance  with  the  86th  section  of  the 
above  act. 
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Sprague,  J. — The  24th  and  30th  sections  of  the  act  under 
which  the  information  is  filed,  seem  to  contemplate  the  boarding 
officer  and  the  chief  officer  of  the  customs  at  the  port  at  which  the 
vessel  arrives,  as  two  different  persons.  Here  those  offices  were 
united  in  the  same  person.  That  person  went  on  board  of  the 
vessel  upon  her  arrival,  was  informed,  by  the  captain,  of  the 
place  from  which  she  came,  and  the  time  of  her  arrival,  and  also 
received  a  copy  of  the  manifest,  and  made  a  certificate  on  the 
original ;  and  it  appeared  that  for  thirty  years  last  past,  not  more 
than  one  master  in  thirty  had  made  any  other  report  of  arrival. 
An  officer  of  the  customs  has  no  dispensing  power,  and  cannot 
excuse  a  party  from  duties  required  by  statute;  but  here  the 
government  were  to  do  certain  things,  by  their  officer,  before  the 
act  required  could  be  performed  by  the  master.  The  master  was 
to  repair  to  the  office  of  the  chief  officer  of  the  customs,  and  make 
report  to  him.  The  designating  a  place  as  his  office,  by  the  chief 
officer  of  the  customs,  and  the  presence  of  some  one  authorized  to 
receive  the  report,  were  necessary  before  the  master  was  required 
to  repair  to  the  office  and  there  make  report.  Whether  any  one 
could  be  authorized  to  receive  such  report,  except  the  chief  officer, 
need  not  now  be  considered.  It  was,  by  the  statute,  left  to  the 
officer  to  designate  the  place  at  which  such  report  should  be  made ; 
and  whenever  he  does  so,  and  is  present  at  that  place,  and  actu- 
ally receives  the  report,  the  master  cannot  be  required  to  make  it 
at  any  other  place.  It  is  in  the  power  of  the  officer  to  change 
the  place  of  his  office  at  pleasure,  or  he  may  discontinue  his  office 
either  for  a  long  or  a  short  time,  or  on  a  particular  occasion ;  and 
if  he  actually  transacts  the  business  of  receiving  the  report  at  any 
place  within  his  district,  it  must  be  considered  that  such  place  has 
been  adopted  by  him,  and  that  he  has  discontinued  or  changed 
any  other  office  which  he  may  previously  have  had ;  so  that  he 
either  has  no  office  to  which  the  master  can  then  repair  and  make 
the  report,  or  that  his  office,  for  that  purpose,  is  at  the  place 
where  he  actually  transacts  the  business  by  personally  receiving 
the  report.  And  especially  must  this  be  so^  when  that  is  the  place 
where  the  officer  has  been  in  the  practice  of  transacting  this  busi- 
ness for  at  least  thirty  years.  That  this  would  be  true,  if  the  two 
offices  were  held  by  different  persons,  and  the  deputy  collector 
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should  make  it  his  invariable  practice  to  go  on  board  of  every 
vessel,  and  there  receive  the  report  of  her  arrival,  can  hardly  be 
doubted,  whether  he  went  at  the  same  time  with  the  inspector,  or 
not.  Nor  does  it  make  any  difference  that  the  deputy  collector 
and  inspector  are  united  in  the  same  person,  and  the  business  of 
both  ofSces  is  transacted  at  the  same  time,  viz.,  the  receiving  the 
report  of  the  arrival,  and  the  copy  of  the  manifest  and  certifying 
the  original.  A  penalty  is  claimed  for  not  doing  a  vain  and  nuga- 
tory act.  This  claim  the  court  will  not  sustain,  unless  compelled 
to  do  so  by  language  in  the  statute,  so  clear,  when  applied  to  the 
subject-matter  and  the  circumstances  of  the  case,  as  to  admit  of 
no  other  fair  and  reasonable  construction.  The  report  which  was 
actually  made,  accomplished  all  the  purposes  of  the  law,  and  a 
further  report,  merely  of  her  arrival,  would  have  been  utterly 
useless.  There  was  no  violation  of  the  statute,  and  no  penalty 
incurred. 

G.  Lunty  District  Attorney,  for  the  United  States. 

N,  Morse,  for  the  defendant. 


April,  1853. 

WiNSOR  V.  Sampson  et  al. 

Trustees  holding  the  title  of  a  ressel,  and  controlling  and  managing  her,  for  the  benefit 
of  others,  are  liable  for  the  wages  of  the  master. 

Charges  by  the  owners,  against  the  master,  for  passage  of  his  minor  son, — ^for  freight  of 
a  piano  forte, — for  board-bill  paid  for  him — ^passage  of  his  serrant — for  regulatLng  a 
chronometer, — and  for  use  of  extra  state  rooms,  considered  and  decided  upon. 

This  was  a  libel  by  the  master  of  the  ship  Rockland  against  the 
owners,  to  enforce  payment  of  $1761.42  wages,  on  a  voyage  round 
the  globe,  from  New  York  to  San  Francisco,  and  Calcutta,  and 
back  to  Boston. 

The  defence  was,  that  the  respondents,  Messrs.  Sampson  and 
Tappan,  were  not  owners  of  the  vessel,  and  not  liable  to  Captain 
Winsor  for  wages ;  and  secondly,  if  liable,  they  claimed  a  set-off 
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of  J1254.715  for  various  items  specifically  considered  in  the  opinion 
of  the  judge. 

Spragub,  J. — The  first  question  is,  whether  the  respondents 
are  liable  at  all  for  wages.  They  say,  in  their  answer,  that  they 
were  not  owners,  and  made  no  contract  with  the  libellant.  It 
appears  that  the  register  and  bill  of  sale  were  in  their  names,  as 
sole  owners;  but  they  say  that  they  held  merely  as  trustees, 
and  an  indenture  of  trust  between  them  and  one  Horace  B.  Teb- 
bets,  of  New  York,  has  been  produced.  From  this  it  appears 
that  they  were  to  hold  the  legal  title  and  the  possession  of  the 
yessel,  to  appoint  the  master,  to  collect  the  freight  at  all  the  ports, 
to  determine  the  employment  of  the  vessel,  and  at  the  end  of  the 
voyage,  to  sell  the  vessel,  and  after  paying  all  expenses,  to  divide 
the  net  profits  of  the  voyage,  including  the  price  obtained  for  the 
vessel,  with  said  Tebbets  and  one  Ward,  giving  one  half  to  Teb- 
bets  and  one  quarter  to  Ward,  and  retaining  the  balance  them- 
selves. In  pursuance  of  this  indenture,  they  appointed  Captain 
Winsor,  gave  him  his  instructions,  from  time  to  time,  and  it  was 
to  them  he  rendered  his  accounts  at  the  end  of  the  voyage.  As 
mere  trustees  in  possession,  they  would  in  law  be  liable  for  wages, 
unless  the  master  agreed  to  exempt  them,  and  looked  to  others. 
It  is  alleged  in  the  answer,  that  he  contracted  with,  and  relied 
upon  Tebbets,  but  the  evidence  is  otherwise.  Further,  the  re- 
spondents were  not  mere  trustees.  They  had  an  interest  in  the 
vessel,  and  were  trustees  for  themselves  as  well  as  Tebbets.  On 
every  principle,  then,  they  must  be  held  liable  for  the  wages. 

The  remaining  question  is  upon  the  claims  against  the  master, 
which  they  present  by  way  of  set-ofi".     They  are  six  in  number : 

1st.  A  charge  of  $475  for  the  passage  of  the  captain's  son.  The 
captain  had  leave  to  take  his  wife  with  him,  and  this  was  a  boy 
about  five  years  old,  who  went  with  his  mother.  The  libellant 
says  it  was  verbally  agreed  that  the  boy  should  go  with  his  parents, 
and  he  has  interrogated  the  respondents  on  this  point,  under  oath. 
They  deny  all  knowledge  of  the  boy's  going  in  the  vessel,  and 
their  answer  is  evidence,  and  the  only  direct  evidence.  No  know- 
ledge of  his  going  is  traced  to  the  respondents.  In  this  state  of 
the  evidence,  the  master  must  pay  for  his  son's  passage,  and  it 
appears  that  $300  would  be  a  proper  charge. 
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2d.  The  next  charge  is  {100  for  freight  of  a  piano,  from  New 
York  to  San  Francisco.  This  piano  belonged  to  Mrs.  Winsor, 
was  placed  in  the  cabin,  kept  open,  and  used  by  ^Irs.  Winsor,  and 
other  ladies  who  were  passengers.  The  evidence  shows  that  it 
was  taken  as  an  article  of  furniture,  and  for  use  and  amusement, 
and  was  not  an  incumbrance,  but  conducive  to  the  pleasure  of  the 
passengers.     This  item,  therefore,  is  disallowed. 

3d.  A  deduction  of  {118.12  is  claimed  on  the  libellant*s  board- 
bill,  while  at  Singapore.  The  master's  answer  says  that  he  was 
boarded  at  the  lowest  rate,  and  the  bill  was  paid  by  the  respond- 
ent's agent  there,  apparently  without  objection,  and  no  evidence 
is  offered  to  prove  that  the  amount  paid  was  unreasonable.  This 
claim,  therefore,  is  not  allowed. 

4th.  The  respondents  charge  $125  for  the  passage  of  a  servant 
to  the  master,  from  Singapore  to  Boston.  The  evidence  shows 
that  this  man  was  an  assistant  steward,  signed  the  articles,  and 
was  paid  by  the  owners ;  also  that  it  was  necessary  to  have  such 
a  person  on  a  ship  of  this  size,  having  three  cabins,  and  that  he 
did  steward's  duty,  and  did  not  attend  more  on.  the  captain  and 
his  family,  than  on  the  other  passengers.     This  item  is  disallowed. 

5th.  The  next  item  is  a  charge  of  $34  for  regulating  the  cap- 
tain's chronometer  at  San  Francisco,  Singapore  and  Calcutta. 
It  seems  there  were  two  chronometers  on  board,  one  belonging  to 
the  ship,  and  the  other  to  the  captain,  and  they  were  both  regu- 
lated together.  There  is  no  evidence  of  the  usage  in  such  cases, 
and  in  the  absence  of  a  settled  usage  to  the  contrary,  I  think  it 
reasonable  that  the  expense  of  rating  and  regulating  the  captain's 
chronometer,  where  he  used  it  for  the  benefit  of  the  ship,  solely, 
should  be  borne  by  the  ship. 

6th.  The  last  item  is  a  charge  of  $300  for  the  use  of  three  extra 
state-rooms,  on  the  passage  from  Calcutta.  There  was  but  one 
passenger,  beside  the  captain's  family,  and  the  state-rooms  in  the 
three  cabins  were  nearly  all  of  them  unoccupied,  except  by  a  few 
articles  of  ship's  stores.  The  captain  put  several  articles  of  Ids 
own  in  these  rooms,  with  the  ship's  stores,  but  all  his  articles  could 
have  been  stored  in  one  room,  if  necessary,  and  were  only  distri- 
buted for  convenience,  and  were  not  unreasonable  in  quantity. 
If  there  were  reason  to  suppose  that  he  used  these  rooms  so  as  to 
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displace  freight  or  stores,  he  should  be  held  answerable ;  but  the 
evidence  of  both  the  supercargo  and  the  mate  shows,  that  there 
was  no  use  for  these  rooms.  It  would  be  extremely  unreasonable 
to  charge  him  for  them. 

I  shall  allow  the  whole  amount  in  the  libel,  less  $300  for  the 
son's  passage. 

Decree  for  the  libellant,  for  $1461.42,  and  costs. 

jB.  H.  Dana,  Jr.,  for  the  libellant. 

WUliam  DehoTij  for  the  respondents. 


March,  1854. 

Thb  Schooner  Silvbr  Sprinq.  . 

A  libel  in  revHf  for  a  forfeiture,  most  allege  that  the  property  has  been  seised  by  the  col- 
lector. 

A  plea  of  no  forfeiture,  puts  that  allegation  in  issnci  and  if  it  be  not  prored,  the  libel  is 
not  snstained. 

Correspondence  between  the  collector,  secretary  of  the  treasury,  and  district  attorney, 
and  directions  to  the  latter  to  file  a  libel,  while  the  yessel  is  lying  within  the  coUee- 
tor's  district,  do  not  constitute  a  seisnre  by  the  collector. 

A  LIBEL  was  filed  on  the  1st  of  April,  1854,  by  the  district 
attorney,  on  behalf  of  the  United  States,  to  enforce  the  forfeiture 
of  the  Silver  Spring,  of  Harwich,  a  fishing  schooner  of  67  tons 
burden,  alleged  to  have  obtained  the  fishing  bounty  for  the  sum- 
mer of  1853,  by  fraud  and  deceit,  and  to  have  become  forfeited 
thereby.     The  claimants  pleaded  that  there  was  no  forfeiture. 

The  proceeding  was  instituted  on  the  part  of  the  government, 
under  the  Act  of  Congress,  passed  July  29th,  1813,  chap.  35, 
sects.  5,  6,  7. 

The  allegations  of  the  libel  stated  that  the  vessel  was  seized  on 
the  27th  of  March,  1854,  before  the  filing  of  the  libel,  by  the  col- 
lector of  the  District  of  Barnstable,  on  waters  of  admiralty  and 
maritime  jurisdiction  in  said  district. 

The  evidence  showed  that  the  vessel,  at  the  time  of  filing  the 
libel,  was  lying  at  a  port  in  the  District  of  Barnstable ;  that  several 
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communications  had  passed  between  the  collector  of  that  district 
and  the  secretary  of  the  treasury  relative  to  proceedings  against 
the  Silver  Spring ;  and  that  the  collector,  acting  under  instruc- 
tions from  the  treasury  department,  had  written  to  the  district 
attorney,  requesting  him  to  bring  an  information  against  the  vessel. 
But  that  the  collector  had  not  taken  possession  of  the  vessel,  or 
in  any  way  notified  the  owners  of  these  proceedings,  prior  to  the 
arrest  of  the  vessel,  by  the  marshal,  under  the  warrant  of  the  court, 
issued  on  the  filing  of  the  libel. 

T.  K,  Lothropj  for  the  claimants,  contended,  that  this  evidence 
failed  to  support  the  allegation  of  seizure ;  that  the  government 
were  bound  to  prove  a  seizure  by  the  collector,  because  they  had 
alleged  one :  that  the  allegation  was  material,  because  the  place 
of  seizure  determined  what  court  should  have  jurisdiction  to  en- 
force the  forfeiture ;  and  also,  because  the  statute  made  it  essen- 
tial to  the  power  of  the  court  to  proceed  to  enforce  a  forfeiture, 
that  there  should  be  a  valid  seizure  actually  existing  at  the  time 
of  filing  the  libel.  Act  of  Congress,  24th  September,  1789,  chap. 
20,  sec.  9 ;  The  Brig  Ann,  9  Cranch,  289. 

B.  -F.  Halletty  District  Attorney,  for  the  United  States,  con- 
tended: First,  that  a  seizure  was  not  necessary,  and  need  not, 
therefore,  be  alleged.  Second,  that  if  it  was  necessary  to  allege 
a  seizure,  it  was  a  merely  formal  allegation,  and  need  not  be 
proved.  Schooner  Bolina,  1  Gall.  75.  Third,  that  the  various 
communications  of  the  United  States'  officers,  already  referred  to, 
constituted  sufficient  seizure.  Fourth,  that  the  claimants  had 
waived  their  right  of  objection  to  the  jurisdiction  of  the  court  by 
the  plea  which  they  had  put  in. 

The  court,  (Sprague,  J.) — The  point  taken  by  the  counsel  for  the 
defence  is,  that  there  was  no  seizure  of  the  vessel  before  the  filing 
of  the  libel.  The  objection  is  founded  on  the  Statute  24th  Sep- 
tember, 1789,  and  the  decision  of  the  Supreme  Court  of  the  United 
States  in  the  Brig  Ann,  9  Cranch,  289. 

The  decision,  in  that  case,  did  not  depend  upon  the  construction 
of  the  particular  statute  under  which  the  property  then  became 
forfeited,  but  upon  the  construction  of  the  Act  24th  September, 
1789,  "the  Judiciary  Act,*'  which  is  equally  applicable  to  the 
present  proceeding.     And,  therefore,  the  rule  laid  down  by  the 
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Supreme  Court  in  that  case,  '^that  before  judioial  cognizance  can 
attach  upon  a  forfeiture,  in  rerriy  there  must  be  a  seizure/'  must 
govern  the  present  case.  The  citation  made  by  the  district  attor- 
ney, from  the  first  volume  of  Gallison's  Reports,  does  not  support 
the  doctrine  contended  for,  namely,  that  the  allegation  of  seizure 
need  not  be  proved.  The  objection  there  taken  was,  that  the  sei- 
zure was  made  by  a  verbal  and  not  a  written  authority;  and  Judge 
Story,  in  his  opinion,  says  that  in  England,  under  Stat.  9  Geo. 
II.,  chap.  35,  the  allegation  of  seizure  contained  in  the  informa- 
tion is  held  sufficient  proof  thereof.  But  he  nowhere  says  that  a 
seizure  is  not  necessary  at  common  law,  nor  that  it  need  not  be 
proved  in  an  information  brought  under  any  statute  of  the  United 
States.  The  argument,  on  behalf  of  the  government,  that  the 
facts  of  the  case  show  a  sufficient  seizure,  cannot  prevail.  The 
evidence  proves  various  communications  between  the  collector  of 
the  port  of  Barnstable,  the  secretary  of  the  treasury,  and  the  dis- 
trict attorney ;  and  the  argument  is,  that  these  communications, 
and  the  filing  of  this  libel  by  the  district  attorney,  in  conformity 
with  the  instructions  of  the  collector,  in  connection  with  the  fact 
that  the  vessel  was,  at  the  time,  in  the  collection  district  of  Barn- 
stable, and  that  this  was  known  to  the  collector,  constitute  a  suffi- 
cient seizure.  But  the  collector  did  not  take  possession  of  the 
vessel,  nor  even  give  notice  of  any  kind  to  any  party  in  interest. 
And  no  cases  give  color  to  the  theory,  that  where  the  vessel,  at 
the  time  of  filing  the  libel,  is  within  the  district,  there  need  be  no 
seizure.  The  Supreme  Court  of  the  United  States  say,  that  "  it 
is  a  wise  provision  of  law  that  requires  the  vessel  to  be  seized;" 
that  "the  seizure  gives  jurisdiction  to  the  court."  And  the  court, 
before  issuing  a  warrant  to  arrest  the  vessel,  will  see  that  the 
libel  alleges  a  seizure.  Some  actual  taking  is  necessary  to  give 
this  court  jurisdiction.     Here  there  was  no  previous  taking. 

It  is  further  argued,  that  this  objection  comes  too  late,  that  it 
was  waived  by  the  filing  of  the  plea.  But  this  is  a  question  of 
the  existence  of  those  facts,  which  will  warrant  the  court  in  pro- 
ceeding to  decree  a  forfeiture. 

In  requiring  a  seizure,  by  the  collector,  prior  to  the  filing  of  the 
libel  on  the  part  of  the  government,  the  legislature  has  made  that 
fact  a  pre-requisite  to  a  condemnation.  And  the  plea  in  this  case 
86 


654  DISTRICT  COURT, 

The  Gencrml  JaekioiL 

18  like  the  plea  of  not  gniltj  to  an  indictment,  and  puts  in  issue 
all  the  material  allegations  of  the  information.  And  if,  npon  the 
trial,  it  does  not  appear  that  there  was  a  seisnre  prerionsly  to  the 
filing  of  the  lihel,  the  information  is  not  sustained,  and  a  forfri- 
tmre  will  not  be  decreed. 

A  suggestion  was  made,  on  the  part  of  the  district  attorney, 
that,  if  the  allegation  of  seizure  was  immaterial,  he  might  be 
permitted  to  amend  his  libel  by  omitting  that  allegation.  Bat 
the  information  would  be  defective,  if  this  allegation  were  omitted. 

Libel  dismissed. 


Augwt,  1854. 

The  General  Jackson. 

8.  C.  HUVT,  CLAIMANT. 

A  lien  for  rappliei  to  ft  foreign  yessel,  muBt^  as  sgainst  hondfitU  parehftsers,  be  enforsed 

with  dne  diligence. 
GeaenXLj,  it  muat  be  soon  after  the  termination  of  the  first  r^yage. 
An  assignment  of  his  claim  by  the  creditor,  is  not  a  wairer  of  the  lien. 

This  was  a  libel  for  supplies  furnished  to  the  schooner  General 
Jackson,  in  the  port  of  Boston,  at  yarions  times,  while  the  vessel 
was  owned  by  residents  and  citizens  of  Maine.  The  last  item  in 
the  libellant's  account  was  for  articles  furnished  September  24th, 
1852.  It  was  agreed  that  the  yessel  was  purchased  by  the  claim- 
ant, in  May,  1854,  of  her  former  owners,  in  ignorance  of  the  pre- 
sent claim ;  that  said  claim  had  been  assigned  by  the  libellant,  as 
collateral  security  for  a  debt,  which  debt  had  been  paid,  and  that 
the  claim  now  belonged  to  the  libellant. 

This  libel  was  not  filed  until  after  the  purchase  by  the  claimant. 
It  was  contended  by  the  claimant,  1st.  That  the  libellant,  after 
a  delay  of  nearly  two  years,  could  not  enforce  this  lien  against  a 
bond  fide  purchaser,  without  notice ;  and  2d.  That  the  assignment 
of  the  claim  operated  as  a  waiver  of  the  lien. 
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Sprague,  J. — In  regard  to  the  first  point,  the  rule  is,  that  as 
against  bond  fide  purchasers,  the  lien  shall  be  enforced  within  a 
reasonable  time ;  and  what  constitutes  a  reasonable  time,  depends 
upon  the  circumstances  of  each  case.  Generally,  a  lien  of  this 
character  should  be  enforced  soon  after  the  expiration  of  the  first 
Yoyage,  after  supplies  or  materials  furnished,  and  it  is  only  under 
peculiar  circumstances,  that  it  will  be  extended  beyond  such 
time,  l^hese  liens  are  created  for  the  benefit  of  commerce. 
Foreign  vessels  often  require  repairs  and  supplies.  To  enable 
the  master  to  obtain  them,  a  tacit  hypothecation  is  given.  But 
being  unrecorded,  third  parties  may  not  be  apprised  of  their  ex- 
istence or  extent.  And  as  against  such  parties,  it  is  proper  that 
it  should  be  considered  as  waived,  or  extinguished,  unless  enforced 
with  reasonable  diligence. 

Apply  these  principles  to  the  present  case.  It  appears  that 
the  last  item  of  supplies  furnished  this  vessel,  was  in  1852,  and 
the  libel  was  not  filed  until  May,  1854,  during  all  which  time  the 
vessel  was  plying  between  this  port  and  ports  in  Maine,  as  often 
as  once  a  month,  giving  the  libellant  ample  opportunity  to  enforce 
his  claim,  had  he  seen  fit,  long  before  the  sale  of  the  vessel  to  the 
present  claimant.  It  must,  therefore,  be  held  that  the  libellant 
has  waived  his  lien. 

As  to  the  second  point,  the  assignment  of  the  claim,  as  security 
for  a  debt,  which  had  since  been  paid,  would  not,  of  itself,  be  a 
waiver  of  the  lien. 

Libel  dismissed,  with  costs  for  the  claimant. 

Benjamin  Pondy  for  the  libellant. 

S.  C.  HutchinBy  for  the  claimant. 
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OctobeTf'  1854. 

Heard  v.  Rogers  bt  al. 

Where  a  new  clause  in  the  Bhipping  articles  is  relied  upon,  to  repel  a  claim  for 

it  mast  be  pleaded. 
If  not  pleaded,  the  court  mnst  infer  that  the  articles  are  in  the  nsnal  form. 
A  new  clause  in  the  shipping  articles,  in  derogation  of  the  general  rights  of  a 

will  be  inoperatiTe,  unless  explained  to  him,  and  an  adequate  compensation  therefor 

be  receiyed  by  him. 

This  was  a  cause  of  subtraction  of  wages,  promoted  by  the 
chief  mate  of  the  ship  Columbia,  of  Salem,  against  the  owners, 
one  of  whom  was  also  the  master.  The  voyage  was  from  Boston 
to  San  Francisco,  and  thence  to  Calcutta,  and  back  to  the  United 
States.  The  libellant  left  the  vessel  in  San  Francisco,  and  claimed 
wages  to  the  time  of  leaving.  The  shipping  articles  contained 
this  clause :  "  With  an  express  condition,  that  if  any  of  the  crew 
desert,  or  leave  the  ship,  at  California,  or  Calcutta,  without  a 
written  discharge  from  the  master,  they  shall  forfeit  all  wages  due 
them." 

Spraque,  J. — Two  defences  are  set  up  against  the  demand  for 
wages ;  one,  the  alleged  misconduct  of  the  libellant,  in  endeavor- 
ing to  induce  several  of  the  crew  to  leave  the  vessel  at  San  Fran- 
cisco, and  the  other,  that  he  himself  left  the  ship,  without  a  writ- 
ten discharge  from  the  master,  and  has  thus  forfeited  his  wages, 
under  the  new  clause  in  the  shipping  articles.  [His  Honor  re- 
viewed the  evidence  upon  the  first  point,  and  said  that  he  thought 
the  charge  was  not  proved,  and  proceeded.]  On  the  second  head, 
it  is  proved  by  the  libellant,  that  he  left  with  the  verbal  permis- 
sion of  the  master ;  and  a  paper  is  introduced,  written  in  pencil, 
and  signed  with  the  initials  of  the  master,  which  it  is  contended 
was  a  written  discharge.  There  are  also  other  objections  to  giving 
effect  to  the  clause.  It  is  urged  for  the  libellant,  1st.  That  the 
want  of  a  written  discharge  is  not  sufficiently  pleaded.  2d.  That 
it  has  been  waived  by  the  admission,  without  objection,  of  parol 
proof  of  a  discharge.     8d.  That  the  word  "  crew  "  was  not  in- 
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tended  (in  this  case)  to  include  the  chief  mate.  4th.  That  being 
an  unusnal  stipulation,  of  a  severe  character,  in  derogation  of  the 
general  rights  of  seamen,  it  should  not  be  permitted  to  operate, 
-without  proof  that  the  party  signing  the  articles  had  his  attention 
called  to  the  clause,  or  otherwise  knew  of  its  existence  and  effect. 
These  objections  must  prevail.  The  answer  does  not  state  that 
there  was  any  such  clause  in  the  articles,  and  only  alleges  that 
the  libellant  left  '^  contrary  to  the  shipping  articles."  This  is  not 
8u£Scient  notice  to  the  libellant,  either  of  the  existence  of  this 
clause,  or  that  the  respondents  intended  to  rely  upon  it.  From 
the  pleadings,  the  court  could  only  infer  that  the  shipping  articles 
were  in  the  usual  form,  and  that  the  allegation  meant  only  that 
he  left  without  permission,  before  the  voyage  was  ended.  Such 
clauses,  so  unusual,  so  severe  in  their  operation,  and  so  little  likely 
to  be  anticipated  or  looked  for  by  the  crew,  are  to  be  closely 
scrutinized.  There  is  no  evidence,  as  to  when,  or  how,  the  libel- 
lant or  any  of  the  crew  signed  the  articles,  or  that  he,  or  any  of 
them,  knew  that  the  clause  was  there ;  and  it  is  in  proof,  that  it 
was  put  in  by  the  special  direction  of  one  of  the  owners,  and  not 
in  the  presence  of  any  of  the  crew.  This  alone  would  be  decisive. 
For  without  proof  that  the  clause  was  made  known  to,  and  under- 
stood by  the  crew,  and  that  they  received  an  adequate  considera- 
tion for  its  introduction,  it  must  be  inoperative. 

Decree  for  the  libellants,  the  cause  being  referred  to  a  master, 
to  examine  the  accounts  and  report  upon  the  balance  of  wages 
due. 

22.  H.  Dana,  Jr.,  for  the  libellants. 

W*  C.  JEndicottj  for  the  respondents. 
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UNTrBD  Statbb  v.  Atkiks. 

A  Tessel  u  not  entitled  to  the  fishing  bounty,  nnless  the  fishermen  we,  hj  a  written 

agreement,  to  share  in  the  prooeeds  of  the  royage. 
Peijory,  under  the  statnte,  may  be  either  by  swearing  to  a  faet  which  the  party  knowi 

14  not  true,  or  to  his  knowledge  of  a  faet,  when  he  has  not  knowledge. 
Bash  swearing,  to  what  is  not  tme,  is  not,  neoessarily,  peijury. 
An  intent  to  defrand  the  government,  is  not  a  necessary  element  in  this  statafce  peijorj. 

This  was  an  indictment  for  statute  perjury  in  obtaining  the 
fishing  bounty. 

Sprague,  J.,  in  charging  the  jnry  as  to  the  law,  said  that  the 
statute  did  not  allow  the  fishing  bounty,  unless,  by  the  agreement 
under  which  the  voyage  was  performed,  the  fishermen  were  seyer- 
ally  to  share  in  the  bounty  and  proceeds  of  the  voyage.  That 
engaging  a  man  for  so  much  for  every  thousand  fish  caught  by 
him,  or  hiring  by  the  month  or  season,  except  the  cook,  was  not 
a  compliance  with  the  requisitions  of  the  law,  and  no  vessel  was 
entitled  to  bounty,  where  each  fisherman  did  not  have  a  share  in 
the  proceeds  of  the  voyage,  in  proportion  to  the  number  of  fish 
caught  by  him.  It  was  necessary,  in  order  to  obtain  the  bounty, 
that  after  certain  deductions  from  the  proceeds  of  the  fish,  the 
residue  should  be  divided  among  the  fishermen  accordiiig  to  the 
number  of  fish  they  had  respectively  taken,  and  that  five-eighths 
of  the  bounty  should  be  divided  in  the  same  proportion.  And  the 
owner,  his  agent  or  representative,  must  swear  that  such  was  the 
agreement,  in  order  to  get  the  bounty.  But  to  make  the  offence 
perjury,  imder  the  statute,  the  jury  must  be  satisfied  that  the  de- 
fendant swore  to  a  declaration  which,  at  the  time,  he  was  aware 
was  false.  And  that  may  be  either  by  swearing  to  a  fact  which 
he  knows  is  not  true,  or  by  swearing  to  his  knowledge  of  the  fact, 
when  he  knew  he  had  no  such  knowledge.  Rash  swearing  to  what 
is  not  true,  is  not  necessarily  perjury;  and  the  jury  would  inquire 
whether  it  was  honestly  done,  or  was  done  to  deceive  the  officer 
and  get  the  bounty  by  making  a  false  declaration.  If  the  prisoner 
had  no  intention  of  stating  a  falsehood  to  mislead,  it  was  not  die 
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offence  charged  in  the  indictment.  But  it  was  not  necessary,  in 
order  to  constitute  this  offence,  that  the  defendant  should  have 
intended  to  defraud  the  government,  by  obtaining  the  bounty  for 
a  vessel  which  he  did  not  think  had  earned  it.  He  might  believe 
that  the  vessel  had  been  employed  the  full  time,  with  the  requisite 
crew,  under  the  proper  agreement,  and  so  was  entitled  to  the 
bounty;  and  yet  he  might,  under  the  statute,  be  guilty  of  the 
offence  charged,  by  swearing  falsely,  as  to  documents  not  genuine, 
or  allegations  not  true,  to  induce  the  collector  to  pay  the  bounty. 

B.  F.  Sailett,  District  Attorney,  for  the  United  States. 

T.  K.  Lothrop,  for  the  defendant. 


October^  1868. 

Utpadel  bt  al.  v.  Fears. 

The  Bharafl  of  fiBhermen,  in  maokerel  royagesi  who  saU  nnder  the  agreementa  luaal  in 
ihoie  Y07ag08»  are  subject  to  oontribation  for  general  ayerage. 

This  was  a  libel  in  personam,  promoted  by  several  of  the  crew 
of  the  fishing  schooner,  E.  G.  Haskell,  of  Gloucester,  against  the 
owner,  to  recover  a  balance  alleged  to  be  due  them  on  settlement. 
This  balance  was  withheld,  by  the  owner,  to  pay  the  contribution 
which  he  claimed  was  due  from  them  toward  certain  salvage  and 
general  average  expenses,  which  were  incurred  on  the  voyage. 
The  only  question  of  law  involved  in  the  case  was,  whether  the 
shares  of  the  fishermen,  under  the  contract  in  this  case,  were  liable 
to  these  deductions.  There  was  evidence  offered  of  a  usage  in  the 
mackerel  business,  to  make  and  allow  these  deductions,  but  the 
opinion  of  the  court,  on  the  law,  rendered  it  unnecessary  to  pass 
upon  this  evidence. 

Sprague,  J. — The  crew,  in  this  case,  shipped  under  the  usual 
articles  of  mackerel  voyages.  By  these  articles,  the  fish  taken 
and  brought  home  and  delivered  to  the  owner,  are  to  be  sold  by 
him  on  joint  account,  and  the  proceeds  of  the  sale  are  to  be 
equally  divided,  one  half  to  the  owner,  and  one  half  to  the  master 
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and  crew.  There  are  also,  by  established  usage,  certain  deduc- 
tions to  be  made  for  the  expenses  of  coopering,  packing  and  in- 
specting, and  for  bait.  In  the  course  of  this  voyage,  and  after 
all  the  fish  had  been  taken,  the  vessel  was  overtaken  by  a  storm, 
off  Prince  Edward's  Island,  and  to  prevent  the  vessel's  dragging, 
and  being  driven  ashore,  her  masts  were  cut  away.  While  she 
lay  dismasted,  she  was  taken  in  tow  by  another  vessel,  which  car- 
ried her  into  Charlotte  Town,  Prince  Edward's  Island,  and  there 
libelled  the  vessel  and  cargo  for  salvage.  This  claim  was  settled 
by  the  owners,  and  the  vessel  released  and  taken  home  to  Glou- 
cester, and  the  fish  sold  in  the  nsual  manner.  The  general  aver- 
age for  catting  away  the  masts  was  apportioned,  according  to  the 
established  principles  of  adjustment,  on  vessel  and  cargo,  and  the 
salvage  expenses  were  apportioned  in  the  same  manner.  In  set- 
tling with  the  crew,  the  owner  charges  the  whole  fish  with  its 
contributory  share  of  the  salvage  and  general  average  expenses, 
according  to  the  adjustment,  and  the  half  which  belonged  to  the 
crew  bore  its  half  of  this  contribution.  The  crew  contend  that 
their  shares,  or  lays,  are,  in  fact,  wages,  and  are,  therefore,  not 
liable  to  such  contributions,  but  that  it  is  the  duty  of  the  owner 
to  bear  all  the  expenses  of  sailing  the  vessel,  including  all  ex- 
penses of  general  average  and  salvage,  and  that  they  are  to  have 
their  clear  half  of  the  fish. 

[The  judge  then  examined  the  evidence  on  the  subject  of  the 
cutting  away  the  masts,  and  of  the  salvage,  and  decided  that  they 
were  proper  subjects  of  contribution,  if  the  crew  are  bound  to  con- 
tribute, and  that  the  adjustment  was  on  correct  principles.] 

The  salvors,  in  this  case,  had  a  lien  on  the  fish,  as  well  as  on 
the  vessel,  and  could,  at  their  option,  have  proceeded  by]  libel 
against  both.  If  it  had  taken  half  of  the  fish  to  satisfy  this  lien, 
then  only  half  of  the  fish  caught  could  have  been  brought  to  port 
and  delivered  to  the  owner.  Now,  by  the  articles,  it  is  not  the 
fish  caught,  but  the  fish  brought  to  port  and  delivered  to  the 
owner,  out  of  which  the  payment  to  the  crew  is  to  be  made.  In 
such  case,  then,  the  crew  could  get  only  half  of  a  half  of  the  fish 
caught.  If  fish  be  lost  by  perils  of  the  seas,  it  is  a  joint  loss. 
Now,  in  this  case,  the  owner  paid  the  salvage,  and  thus  relieved 
the  fish  from  the  lien.     Instead  of  part  of  the  cargo  being  thrown 
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overboard  to  save  the  rest  of  the  cargo  and  the  vessel,  the  masts 
•were  voluntarily  sacrificed  to  save  vessel  and  cargo.  On  general 
principles,  there  can  be  no  doubt  that  the  crew,  if  to  be  treated 
as  part  owners  of  the  cargo,  should  contribute  to  these  expenses. 
And  if,  on  the  other  hand,  the  fish  had  been  taken  by  the  salvor  to 
satisfy  his  claim  on  fish  and  vessel,  or  if  the  fish  had  been  volun- 
tarily sacrificed  to  save  the  vessel  and  the  rest  of  the  fish,  the  crew 
would  be  entitled  to  a  contribution  from  the  owner,  for  his  interest 
in  the  vessel  and  in  the  fish.  This  is  the  just,  equitable  and  estab- 
lished principle  governing  joint  interests,  exposed  to  common 
perils  of  the  seas.  The  fish  in  this  case  are  brought  home,  in  specie, 
but  subject  to  certain  expenses  and  liens.  The  crew  are  to  be 
paid  according  to  the  value  of  the  fish,  as  delivered  by  them  to 
the  owner.  Its  value  is  so  much  the  less.  It  is  as  much  the  duty 
of  the  crew  to  bring  the  vessel  and  cargo  back  safely,  as  it  is  the 
duty  of  the  owner  to  transport  the  fish  safely  in  the  vessel.  The 
peril  is  a  common  misfortune,  and  the  relief  from  it  a  joint  charge. 
The  case  is  the  same,  in  principle,  as  if  the  salvors  had  been  paid 
at  Prince  Edward's  Island  in  fish  specifically,  for  the  contributory 
share  chargeable  on  the  fish. 

It  is  argued,  that  the  crew  are  in  fact  on  wages,  calculated  on 
the  fish  brought  in,  and  that  whalemen  and  fishermen  on  lays,  are 
always  treated  as  serving  on  wages.  Several  instances  have  been 
cited  from  the  books,  where  the  shares  or  lays  are  said  to  be  like 
wages,  and  in  the  nature  of  wages,  and  the  crew  are  held  not  to 
be  partners,  or  joint  tenants  with  the  owners  in  the  oil  or  fish. 
Baxter  v.  Rodman^  3  Pick.  485 ;  Bishop  v.  Shepherd^  23  Id.  492. 
These  cases  go  only  to  that  extent.  It  has  simply  been  found 
convenient  to  liken  these  shares  to  wages  for  certain  purposes. 
In  whaling  voyages  it  has  been  held,  that  the  amounts  due  the 
crew,  when  ascertained,  are  in  the  nature  of  wages.  But  this 
proposition  gives  us  no  aid.  The  question  how  the  amount  is  to 
be  ascertained  still  remains,  and  is  the  very  question  here.  What 
deductions  from  the  gross  proceeds  are  to  be  made  in  ascertaining 
the  amount  due  ?  And  is  general  average  contribution  to  be  one 
of  those  deductions  ?  If  the  money,  when  due,  is  to  be  treated  as 
wages,  still  we  must  inquire,  how  much  is  due  ?  But  in  some  re- 
spects, the  claims  of  the  fishermen  are  not  like  wages.   It  is  doubt- 
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fill,  if  they  have  an  action  against  the  master,  who  is  a  joint  share- 
owner  with  them.  All  the  court  can  do  is,  in  each  case,  and  as 
to  each  question  that  arises,  to  determine  whether  the  claims  are, 
or  are  not,  to  be  governed  by  the  analogy  of  wages. 

It  is  settled  that  seamen's  wages  are  not  liable  to  general  aver- 
age  contribntion.  The  only  reasons  I  find  assigned  for  this  ex- 
emption are  those  given  by  Abbott  and  Kent.  They  are :  1st, 
because  seamen  might  otherwise  be  unwilling  to  make  jettison ; 
and  2d,  the  hardship  of  diminishing  their  wages,  without  fault  on 
their  part,  after  all  the  perils,  privations  and  labors  they  have 
undergone.  Neither  of  these  reasons  is  to  me  entirely  satisfac- 
tory. The  latter  consideration  has  not  prevented  the  enforcement 
of  a  forfeiture  of  all  their  wages,  in  case  of  a  total  loss  of  vessel 
and  freight;  and  as  to  the  former,  it  may  with  equal  truth  be  said 
that  if  their  wages  are  exempt  from  contribution,  they  may  be  too 
ready  to  shorten  their  labors,  and  seek  relief  too  speedily  from 
danger,  by  sacrificing  the  cargo,  the  property  of  others,  which  is 
under  their  charge.  Another  and  better  reason  for  the  exemp- 
tion is,  that  a  seaman  on  wages  does  not  stand  on  an  equality  of 
risk  with  those  who  have  property  in,  or  on  board  of  the  vesseL 
His  wages  are  due  to  him  by  a  contract  for  labor  and  skill,  and 
for  which,  upon  the  general  principles  of  hiring,  he  should  be 
equally  entitled  to  compensation,  whatever  may  be  the  result  of 
the  enterprise.  But  fi'om  reasons  of  policy,  in  this  particular 
kind  of  hiring,  the  wages  are  lost,  if  there  be  a  total  loss  of  the 
vessel  and  cargo ;  but  the  encroachment  upon  the  general  princi- 
ples of  contract  has  gone  no  further.  It  is  only  in  case  of  an 
actual  total  loss  of  vessel  and  freight,  that  the  wages  are  lost.  If 
all  that  is  saved  is  equal  in  value  only  to  the  amount  of  the  wages, 
still  they  must  be  paid  in  full ;  as  it  is  often  expressed,  the  wages 
are  nailed  to  the  last  plank.  Wherever,  therefore,  the  danger  is 
only  of  a  partial  loss,  the  wages  are  in  no  peril,  and  they  ought 
not  to  contribute  to  a  sacrifice  made  to  avert  or  diminish  a  danger 
to  which  they  were  never  exposed.  Take  a  case  like  the  present, 
where  the  only  danger  is  of  stranding,  at  a  place  where  it  is  quite 
certain  that  parts,  at  least,  of  the  vessel  and  cargo  will  be  saved. 
Why  should  seamen  on  wages  contribute  to  a  sacrifice  of  the  masts, 
made  merely  to  diminish  a  partial  loss,  which  was  to  be  sufiered 
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by  the  owners  of  the  vessel  and  the  property  on  board  ?  And 
such  cases  are  very  frequent;  indeed,  it  is  only  in  cases  of  partial 
loss  that  any  question  of  contribution  can  arise,  and  in  those  it 
can  rarely  be  shown  that  a  seaman  on  wages  had  anything  at  risk, 
or  deriyed  any  benefit  from  the  sacrifice.  As  a  general  rule, 
therefore,  upon  the  true  and  strict  principles  of  average,  a  sea- 
man on  wages  ought  not  to  be  called  upon  to  contribute.  But 
fishermen  stand  in  a  very  diSierent  position.  Their  compensation 
is  so  bound  up  in  the  fish  which  they  have  taken,  that  a  partial 
loss  of  the  latter  carries  with  it  an  equal  loss  of  the  former.  If 
by  a  peril  of  the  sea,  one-half  or  three-fourths  of  the  fish  are  des- 
troyed, the  men  lose  the  same  proportion  of  their  compensation. 
If,  in  this  case,  the  vessel  had  gone  ashore,  and  a  portion  of  the 
fish  on  board  had  thereby  been  destroyed,  the  libellants  would 
have  lost  the  same  proportion  of  the  fruit  of  their  labor.  They 
have  the  same  interest,  therefore,  in  diminishing  a  partial  loss,- 
which  the  owners  of  the  vessel  or  of  other  cargo  have,  and  thud 
stand  on  an  equality  of  risk.  Beside  this,  in  case  of  jettison, 
those  who  are  to  select  the  articles  to  be  sacrificed,  should  be  in  d 
position  of  impartiality,  which  would  not  be  the  case  with  fisher-^ 
men,  if  they  could  neither  claim  nor  be  subjected  to  contribution. 
They  would  be  strongly  tempted  to  select  any  other  article,  and 
sacrifice  every  other  species  of  property,  rather  than  the  fish  which 
they  had  taken. 

General  average  rests  on  two  principles :  first,  a  principle  of 
equity,  that  all  who  are  equally  exposed  to  a  common'  danger, 
shall  contribute  to  indemnify  one  whose  property  is  sacrificed  for 
the  common  good ;  and  second,  a  principle  of  policy,  that  those  who 
are  to  determine  personally,  or  through  agents,  what  property 
shall  be  selected  for  the  sacrifice,  shall  be  placed  in  positions  of 
impartiality.  J^ishermen,  in  my  opinion,  come  under  this  princi- 
ple of  equity,  and  should  be  governed  by  this  rule  of  public  policy. 
I  am,  therefore,  of  opinion  that  the  shares  of  fishermen,  under 
these  contracts,  are  liable  to  general  average,  and  are  entitled  to 
the  benefits  of  general  average. 

Libel  dismissed. 

C.  Q-.  Thoma%j  for  the  libellants. 

It.  H.  Danay  Jr.y  for  the  respondents. 
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The  Schooner  William  Martin. 


January,  1859. 

The  Schooner  William  Martin. 

A  seaman,  during  a  whaling  royage,  being  appointed  a  ship-keeper,  is  thereafter  entitled 

to  the  lay  of  that  station. 
Where  a  seaman  has  different  lays,  dnring  the  same  whaling  voyage,  he  is  to  hare  soch 

proportion  of  each  lay,  for  the  whole  Toyage,  as  the  time  he  served  under  such  lay 

was  of  the  time  of  the  whole  voyage. 
The  vessel  not  returning  home,  as  she  oagh(^  the  seaman  was  allowed  compensation  for 

his  time  and  expenses  in  returning;  calculating  for  his  time  at  the  rate  of  his  last 

lay ;  deducting  what  he  earned,  or  might>  but  for  his  own  neglect^  have  earned,  while 

so  returning. 

This  was  a  libel  by  Frank  Smith,  for  a  share  of  the  proceeds 
of  a  whaling  voyage,  and  also  for  damages  for  not  being  brought 
home. 

He  originally  shipped  at  Boston,  as  a  seaman,  at  a  lay  of  one* 
thirty-fifth.  During  the  voyage,  he  was  appointed  ship-keeper, 
and  the  court,  (Sprague,  J.,)  was  of  opinion,  that  from  that  time 
he  had  a  right  to  the  lay  of  his  predecessor,  viz.,  one  twenty-fifth. 

It  appeared,  that  after  the  time  for  which  the  vessel  had  been 
originally  fitted  out,  and  after  she  had  filled  with  oil,  the  master 
went  into  Fayal,  and  thence  shipped  his  catchings  home  by  another 
vessel,  and  there  refitted  his  own  vessel,  and  entered  upon  a  far- 
ther whfliling  voyage.  The  libellant  refused  to  go  the  second  voy- 
age, left  the  vessel,  and  returned  to  Boston.  The  court  held, 
that  he  was  justified  in  such  refusal,  and  entitled  to  an  indemnity 
for  not  being  brought  home,  by  the  return  of  the  vessel,  accord- 
ing to  the  original  contract. 

An  assessor  was  appointed,  by  order  of  court,  ^ving  him  in- 
structions, which  show  the  opinion  of  the  court,  in  what  maimer 
the  lay  should  be  calculated,  and  the  indemnity  ascertained.  The 
instructions  were,  to  calculate  the  libellant's  lay  from  the  com- 
mencement of  the  voyage  to  the  6th  of  May,  1857,  at  a  lay  of 
one  thirty-fifth,  and  from  the  last  date  to  the  time  when  the  libel- 
lant arrived  at  Boston,  at  a  lay  of  one  twenty-fifth,  giving  him 
such  proportion  of  one  thirty-fifth  part  of  the  proceeds  of  the 
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whole  voyage,  as  the  time  which  he  had  a  thirty-fifth  lay  was  of 
the  time  of  the  whole  voyage ;  and  such  proportion  of  one  twenty- 
fifth  of  the  proceeds  of  the  whole  voyage,  as  the  time  he  had  a 
twenty-fifth  lay  was  of  the  time  of  the  whole  voyage. 

And  also,  to  ascertain  and  report  what  were  the  expenses,  if 
any,  which  the  libellant  necessarily  incurred  in  returning  to  the 
port  of  Boston,  after  he  left  the  vessel ;  and  also  the  length  of 
time  which  he  necessarily  expended  in  so  returning,  and  the 
amount  to  which  he  would  be  entitled  for  that  length  of  time, 
calculating  his  compensation  therefor  at  the  same  rate  which  he 
will  be  entitled  to  recover  under  his  said  lay  of  one  twenty-fifth ; 
and  also,  whether  the  libellant  earned  any,  and  what  wages  or 
compensation,  after  he  left  the  said  vessel,  and  during  the  said 
time  allowed  him  for  his  return,  or  had  a  reasonable  opportunity 
to  do  so,  and  might  have  so  earned  wages  or  compensation,  but 
for  his  own  neglect. 

W.  H.  Judson^  for  the  libellant. 
^.  A.  Scudder,  for  the  claimant. 


Mat/f  1859. 
Pebrick  v.  Fishbb. 

The  right  of  a  master  of  a  vessel  to  primage  on  freight,  is  an  insurable  interest 

The  owners  are  not  bound  to  insure  such  interest. 

Where  the  owners  had  promised  the  master  five  per  cent,  primage  on  freight  as  collected, 
and  they  made  insurance  on  the  freight,  and  the  vessel  was  lo9(^  and  no  freight  earned, 
but  the  owners  oolleoted  their  insurance :  Held,  that  the  master  could  not  maintain  a 
fiiit  for  primage. 

In  this  case,  the  respondents,  owners  of  the  ship  Troubadour, 
appointed  Pedrick  the  master,  and  in  their  letter  of  appointment 
and  instructions,  they  say  that  '^  the  ship  and  freight  are  insured 
by  the  year, — ship  valued  at  $70,000,  and  freight  valued  at 
$25,000,  on  board  or  not ;"  and  also,  "  For  your  services  you  are 
to  have  $25  a  month,  and  five  per  cent,  primage  on  the  freight  as 
collected." 
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The  vessel  sailed  from  Newbtiryport,  on  March  12thy  1854, 
with  no  cargo  on  board,  and  was  wrecked  on  the  24th  of  the  same 
month,  and  was  a  total  loss,  and  the  owners  collected  their  in- 
surance on  the  freight.  Pedrick,  the  master,  did  not  insure  his 
primage,  and  in  this  libel  seeks  to  recover  from  Fisher  &  Co.,  five 
per  cent,  of  the  amount  of  insurance  received  by  them,  on  two 
grounds : 

1st.  That  if  Pedrick  had  an  insurable  interest,  the  relation  of 
owners  and  master  made  the  owners  agents  of  the  master,  so  far 
as  to  make  it  their  duty  to  insure  the  master's  primage,  without 
special  request,  and  liable  to  him  in  damages  for  their  neglect,  if 
they  did  not  so  insure ;  and 

2d.  That  as  they  had  agreed  to. give  the  master  five  per  cent, 
primage  on  the  freight  as  collected,  and  had  collected  $25,000 
insurance  on  freight,  this  was  equivalent  to  collecting  $25,000  on 
freight,  and  entitled  the  master  to  recover  five  per  cent,  of  it,  as 
his  primage. 

The  court  (Spraque,  J.,)  held,  that  Pedrick  had  an  insurable  in- 
terest, either  under  the  name  of  primage,  or  wages,  or  commissions, 
but  that  the  owners  were  not  bound  to  insure  it  for  him,  without 
request ;  and  that  the  letter  of  instructions  contained  no  promise, 
express  or  implied,  on  the  part  of  the  owners  so  to  insure ;  and  that 
if  they  had  insured  without  the  master's  authority,  he  would  not 
have  been  liable  to  them  for  the  premium  paid ;  and,  on  the  second 
point,  that  no  freight  having  been  earned,  and  none  collected,  no 
primage  was  to  be  paid ;  that  money  received  from  insurance,  as  in- 
demnity, was  not  to  be  deemed  freight  collected ;  that  the  amount, 
in  fact,  obtained  from  the  insurance  companies,  was  by  virtue  of  a 
distinct  contract  between  the  owners  and  the  companies,  to  which 
the  master  was  not  a  party,  for  which  the  owners  alone  paid  the 
consideration,  and  of  which  they  alone  were  entitled  to  the  benefit 

Libel  dismissed. 

B.  F.  HalUttj  for  the  libellant. 

S.  W.  BateSy  for  the  respondents. 
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Jul^f  1859. 

Shaw  v.  Hart,  • 

Where,  by  a  charter-party  made  in  Boston,  a  yessel  was  to  go  np  a  river  in  North  Caro- 
lina, and  take  a  oargo  of  Inmber  and  convey  it  to  Boston,  for  $1000,  with  a  guaranty 
that  there  should  be  eight  feet  of  water  at  the  place  of  loading,  which  would  enable 
the  vessel  to  take  on  board  a  full  cargo ;  and  the  water  there  was  of  that  depth,  but 
the  cargo  could  not  be  conveyed  to  the  sea,  because  the  water  below  was  only  seven 
feet  deep :  Held,  that,  by  the  guaranty,  the  carrier  was  entitled  to  eight  feet  of  water^ 
not  oifly  at  the  place  of  loading,  but  in  the  river  below,  if  that  depth  was  necessary. 

If  the  master  took  on  board  all  Uiat  the  vessel  could  carry  down  the  river,  and  was  pre- 
vented from  taking  more,  by  the  default  of  the  charterer  in  not  keeping  his  guaranty, 
he  was  entitled  to  recover  the  $1000,  notwithstanding  less  than  a  full  cargo  was 
transported  and  delivered. 

The  master  attempted,  for  the  benefit  of  the  charterer,  and  by  his  assent,  through  an 
agent,  to  tow  a  raft  down  the  river  to  a  place  where  it  might  be  taken  on  board,  to 
make  up  a  full  cargo,  and,  on  the  way,  the  rait  was  broken  and  lost  by  the  violence  of 
the  waves,  held,  that  neither  the  master,  nor  his  owners,  were  responsible  prefer. 

This  was  a  libel  for  freight  upon  a  charter-party. 

In  December,  1858,  the  libellant  chartered  the  schooner  B.  F. 
Beeves,  of  which  he  was  master,  to  the  respondent,  for  a  Toyage 
from  North  River,  North  Carolina,  to  Wood's  Hole  and  Boston, 
with  a  cargo  of  ten  hundred  and  thirteen  cedar  spars,  for  buoys, 
to  be  landed  in  part  at  Wood's  Hole,  and  the  remainder  in  Boston, 
for  the  round  sum  of  $1000,  to  be  paid  at  said  Wood's  Hole 
and  Boston,  in  proportion  to  the  amount  of  cargo  to  be  landed 
at  these  places  respectively.  The  vessel  was  lying  at  Boston, 
when  the  charter  was  made. 

It  was  stipulated,  on  the  part  of  the  respondent,  that  the  cargo 
should  be  delivered  and  received  within  reach  of  the  vessel's  tackles, 
and  that  there  shotdd  be  eig Jit  feet  of  water  at  the  place  of  loading. 
It  was  also  provided  in  the  charter  that,  on  arrival  at  ^^  Thorough- 
face  Island,"  the  libellant  should  report  himself  to  Heman  Hinds. 

To  reach  Thoroughface  Island,  it  was  necessary  to  pass  Hat- 
teras  Inlet,  and  thence  to  proceed  about  seventy  miles,  through  a 
sound,  to  the  mouth  of  the  North  River,  thence,  across  a  bar  and 
up  the  river,  about  twenty-four  miles.    At  Hatteras  Inlet,  and 
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over  the  bar,  and  in  fact  for  most  of  the  distance  up  the  river,  the 
water  did  not  exceed  seven  feet  in  depth. 

On  arriving  at  Thoroughface  Island,  the  master  reported  him- 
self to  said  Hinds,  who  thereupon  proceeded  to  deliver  to  him  the 
cargo.  The  vessel,  while  receiving  her  cargo,  lay  at  a  place  in 
the  river,  near  Thoroughface  Island,  called  "  The  Gap,"  where  the 
water  was  about  twenty  feet  deep. 

When  the  vessel  had  taken  in  about  two-thirds  of  the  spars,  she 
was  loaded  to  the  depth  of  seven  feet,  and  both  the  master  and 
Hinds  agreed  that  it  would  be  useless  to  take  in  more,  as,  in  the 
ordinary  state  of  the  water,  the  vessel  could  not  get  down  the  river, 
or  over  the  bar  or  through  Hatteras  Inlet,  drawing  moi'e  than 
seven  feet  of  water. 

The  remainder  of  the  logs  were  then  made  into  a  raft,  to  be 
taken  in  tow,  and  to  be  taken  on  deck  after  the  vessel  should  have 
passed  the  inlet.  The  master  signed  bills  of  lading  in  the  usual 
form,  excepting  that  they  stated  the  fact  that  seventy-nine  spars 
were  in  a  raft,  to  be  taken  on  board  at  Hatteras  Inlet.  Hinds 
took  one  part  of  the  bill  of  lading,  and  forwarded  it  to  Hart,  to 
enable  him  to  procure  insurance. 

The  vessel,  with  the  raft  in  tow,  passed  safely  down  the  river, 
but  in  crossing  the  bar,  and  after  getting  into  the  sound,  she  en- 
countered "  a  short  chopping  sea,"  the  raft  was  broken  up,  and 
all  but  about  ten  of  the  rafted  spars  were  lost,  before  reaching 
Hatteras  Inlet. 

The  residue  of  the  spars  were  delivered  to  the  respondent,  at 
the  places  stated  in  the  charter. 

It  appeared  that  Hinds  had  been  hired  by  the  respondent,  to 
superintend  the  cutting  and  getting  out  of  the  spars,  and  that  he 
was  to  share  the  profits,  if  there  should  be  any,  from  their  sale, 
but  was  not  to  be  subject  to  any  loss.  There  was  no  other  person, 
at  the  place,  authorized  to  act  for  the  respondent  in  shipping  the 
spars. 

The  libellant  claimed  that  the  guaranty  of  eight  feet  of  water 
at  the  place  of  loading,  must  be  construed  as  a  guaranty  of  that 
depth  both  at  the  place  of  loading,  and  thence  to  the  sea ;  that 
his  failure  to  take  on  board  the  whole  cargo,  and  carry  it  to  its 
destination,  was  caused  by  the  failure  of  the  respondent  in  the 
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performance  of  this  guaranty ;  that  he  might  well  have  proceeded 
on  this  voyage,  when  he  had  taken  on  board  as  many  spars  as  he 
could  safely  carry  over  the  bar,  and  upon  their  due  delivery  would 
have  earned  full  freight ;  that  the  raft  had  been  made  at  the  re- 
quest and  under  the  direction  of  Hinds,  who,  it  was  insisted,  was 
the  agent  of  the  respondent,  in  the  hope  of  saving  him  from  loss, 
and  that  he  ought  not  to  be  put  in  a  worse  condition,  for  making 
this  attempt,  than  he  would  otherwise  have  been. 

The  respondent  denied  that  Hinds  was  his  agent  for  any  pur- 
pose, but  to  deliver  the  cargo  to  the  master,  or  that  Hinds  had 
advised  or  superintended  the  making  of  the  raft,  or  that  it  was 
properly  made.  He  contended  that  the  guaranty,  as  to  the  depth 
of  water  at  the  place  of  loading,  was  performed,  and  that  the  mas- 
ter was  bound  either  to  use  lighters  to  bring  the  cargo  down,  or  to 
wait  for  a  strong  north-east  wind,  during  the  prevalence  of  which 
there  would  be  eight  feet  of  water  over  the  bar.  That  the  con- 
tract was  entire,  and  the  libellant  having  failed  fully  to  perform 
it  by  bringing  all  the  spars,  was  not  entitled  to  any  part  of  the 
freight;  or,  if  he  was  entitled  to  any  part,  it  was  only  in  propor- 
tion to  the  cargo  delivered,  from  which  must  be  deducted  the  value 
of  the  spars  lost. 

The  evidence  as  to  the  extent  of  Hinds'  agency,  as  to  who 
advised  and  superintended  the  making  of  the  raft,  and  whether  or 
not  it  was  properly  made,  was  very  conflicting. 

Spraque,  J. — The  respondent  insists  that  the  contract  was 
entire,  and  that  no  part  of  the  freight  is  earned,  unless  there  was 
a  full  performance.  This  cannot  be  maintained,  if  full  perform- 
ance was  prevented  by  the  default  of  the  respondent  himself. 

This  brings  us  to  the  inquiry,  whether  the  respondent  has  per- 
formed his  guaranty,  as  to  the  depth  of  water,  according  to  its 
true  intent  and  purpose. 

It  appears  that  this  small  river,  in  North  Carolina,  was  little 
known  in  commerce,  being  rarely  resorted  to ;  that  the  libellant 
had  never  been  there,  and  took  this  guaranty,  because  of  his  igno- 
rance of  the  depth  of  water.  He  knew  that  he  was  to  go  some 
distance  up  the  river,  to  a  place  of  loading,  and  stipulated  that 
there  should  be  eight  feet  of  water  at  that  place,  which  would 
37 
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have  enabled  him  to  take  on  board  a  full  cargo.  I  cannot  doubt 
that  he  believed  that,  if  the  water  was  sufficient  for  that  purpose, 
at  the  point  farthest  up  the  river,  it  would  be  deep  enough  beloir, 
and  the  respondent  must  have  believed  that  his  guaranty  was  so 
understood;  for  why  should  the  master  have  required  a  guaranty 
that  there  should  be  sufficient  water  to  take  his  cargo  on  board,  if^ 
when  on  board,  it  could  not  reach  the  sea,  but  must  be  in  part,  at 
least,  unladen,  and  put  into  lighters  or  rafts,  conveyed  a  consider- 
able distance,  and  then  reladen.  It  is  true,  that  the  guaranty  was 
kept  according  to  the  letter;  there  were  eight  feet  of  water  at  the 
place  of  loading,  and  even  more,  for  there  seems  to  have  been  a 
hole  just  at  that  place,  twenty  feet  in  depth,  while  below,  the  water 
was  not  more  than  seven  feet  deep.  But  the  guaranty  was  not  kept 
according  to  its  real  intent  and  object.  The  master,  then,  was 
not  bound  to  do  more  than  to  take  on  board,  at  the  place  of  load- 
ing, as  much  of  the  timber  as  could  be  conveyed  to  the  sea ;  and 
if  he  had  done  so,  and  delivered  it  to  the  respondent,  at  Wood's 
Hole,  and  Boston,  he  would  have  been  entitled  to  his  whole  freight. 
But  he  consented,  for  the  benefit  of  the  respondent,  to  do  more, 
and  attempted  to  tow  the  raft  down  the  river,  for  the  purpose  of 
taking  it  on  board  at  Hatteras  Inlet,  and  it  was  lost,  by  the  vio- 
lence of  the  winds  and  waves,  in  the  attempt. 

I  do  not  think  that  either  he  or  his  owners  are  responsible  for 
this  loss.  Hinds  was  the  sole  agent  of  the  respondent ;  the  extent 
of  his  agency  is,  indeed,  in  controversy,  but  the  evidence  shows 
that  he  was  employed  to  procure  the  timber,  convey  it  to  the  river 
and  to  the  vessel,  for  the  purpose  of  being  laden  on  board  of  her. 
There  was  no  limitation  of  his  authority,  as  to  the  place  to  which 
he  was  to  convey  the  timber,  for  the  purpose  of  having  it  taken  on 
board  of  the  vessel.  If,  therefore,  when  it  was  found  that  it  conld 
not  be  carried  down  the  river  by  the  vessel,  Hinds  had,  without 
the  aid  of  the  master,  rafted  this  lumber  to  a  place  where  it  conld 
be  taken  on  board,  and  thence  transported,  it  would  have  been 
within  the  scope  of  his  agency ;  and  it  was  no  less  so,  if  he  caused 
the  master  of  the  vessel  to  do  it  in  his  stead.  It  was  done  wholly 
for  the  benefit  of  the  respondent. 

I  am  satisfied  that  the  raft  was  properly  made,  under  the  super- 
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intendence  of  Hinds,  and  that  the  master  made  every  reasonable 
eicertion  for  its  preservation. 

Decree  for  the  $1000  stipulated  in  the  cha)rter-party  and  costs. 

John  (7.  Dodge^  for  the  libellant. 

F,  0,  Idnring^  for  the  respondent. 


May^  1860. 

The  Sea  Lark. 

When  a  ship,  at  the  Ohincha  Islands,  wag  in  want  of  a  ohain  and  anchor,  and  they  were 
famished  by  another  vessel,  and  the  oredit  of  the  owner  of  the  ship,  at  the  place  of 
his  residence,  was  not  good  at  the  time  the  ohain  and  anchor  were  purchased,  and  had 
not  been  good  for  two  years  prerions,  and  there  were  no  persons  resident  at  the  islands, 
whose  business  it  was  to  lend  money,  or  famish  supplies,  to  any  owners :  Htld^  that 
it  saffioiently  appeared  that  those  supplies  could  not  have  been  obtained  npon  the  per- 
sonal credit  of  the  owner,  and  that  a  lien  therefor  attached  upon  the  vesseL 

A  lien  would  arise,  without  an  express  agreement  therefor. 

There  is  nothing  in.  the  case  of  Prati  y.  Rttd^  to  disturb  the  old  doctrine,  that  a  tacit 
lien  arises  when  the  circumstances  necessary  to  create  it  exist. 

The  chain  and  anchor  were  fumished  at  the  Chincha  Islands,  in  September,  1857,  the 
libel  was  not  filed  until  September,  1869 :  Htldy  that  the  lien  had  not  been  lost  by  this 
delay,  it  appearing  that  the  ship  had  not  been  within  the  United  States,  and  that  there 
was  no  reasonable  opportunity  to  enforce  the  lien,  before  the  suit  was  commenced. 

This  was  a  libel  in  the  admiralty,  by  the  owners  of  the  ship 
Jabez  Snow,  to  recover  the  value  of  a  chain  and  anchor,  furnished 
to  the  ship  Sea  Lark,  in  September,  1857,  at  the  Chincha  Islands. 
Both  vessels  were  of  Boston,  and  met  at  the  Chincha  Islands. 
The  Sea  Lark,  before  her  arrival  there,  had  lost  a  chain  and  an- 
chor, by  a  collision  with  another  vessel,  and  the  master  of  the 
Jabez  Snow  furnished  the  chain  and  anchor  sued  for,  from  his 
own  vessel,  to  supply  the  place  of  those  that  had  been  lost. 

In  June,  1858,  the  owner  of  the  Sea  Lark  gave  the  libellants 
his  note  for  the  amount,  (about  8900,)  and  took  from  them  a  re- 
ceipt for  the  note,  containing  the  statement,  that,  when  paid,  it 
was  to  be  in  full  settlement  of  the  claim  for  the  chain  and  anchor. 

The  claimant  of  the  Sea  Lark  held  her  under  a  mortgage  made 
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before  the  chain  and  anchor  were  furnished,  and  a  purchase  of  the 
right  of  redemption  after  they  were  furnished,  and  after  he  had 
notice  of  it. 

The  libel  was  filed,  and  the  ship  arrested,  in  September,  1859, 
but  she  had  not  before  been  in  the  United  States,  since  the  articles 
were  furnished.  The  answer  alleged  that  the  chain  and  anchor 
were  furnished  on  the  credit  of  the  owner  only,  and  not  on  that 
of  the  ship ;  that  they  were  not  necessary  for  the  ship,  and  if 
they  were,  there  was  no  necessity  that  her  credit  should  be  pledged 
to  procure  them,  and  there  was,  therefore,  no  lien  upon  the  ship 
for  the  payment ;  and  finally,  if  there  ever  was  a  lien  upon  the 
ship,  it  had  been  lost  by  the  neglect  of  the  libellants  to  collect  the 
debt,  of  the  owner  of  the  ship. 

It  appeared  in  evidence,  that  the  master  of  the  Sea  Lark  was 
authorized  to  draw  upon  his  charterer,  to  a  limited  amount,  but 
that  this  amount  was  not  sufficient  to  meet  his  ordinary  disburse- 
ments ;  that  he  drew  upon  the  owner  in  Boston  twice,  while  at  the 
islands,  and  readily  sold  the  drafts  at  a  premium ;  one  of  them  at 
Callao,  a  place  about  one  hundred  miles  from  the  islands,  and  the 
other  to  the  master  of  a  vessel,  temporarily  at  the  islands.  It 
also  appeared,  that  when  the  articles  were  purchased,  there  was 
nothing  said,  as  to  whether  or  not  the  sale  was  to  be  on  the  credit 
of  the  ship ;  and  there  was  evidence,  tending  to  show  that  the 
credit  of  the  owner  of  the  ship,  at  the  time  of  the  sale,  was  not 
good  in  Boston,  where  he  resided. 

Sprague,  J. — ^Two  questions  are  raised  in  this  case.  First, 
was  the  ship  Sea  Lark  ever  subjected  to  a  lien  for  the  chain  and 
anchor ;  and  second,  if  she  was,  has  the  lien  been  lost.  It  is  ad- 
mitted, that  as  the  law  was  understood,  prior  to  the  case  of  PraU 
V.  Meedy  19  Howard,  359,  the  sale  of  these  articles,  under  the 
circumstances,  would  have  created  a  lien  upon  the  ship.  By  the 
law,  as  laid  down  in  that  case,  it  is  incumbent  on  the  libellants, 
in  order  to  sustain  their  action,  to  prove,  not  only  that  the  articles 
furnished  were  necessary  for  the  ship,  but  also  that  they  could  not 
have  been  procured  upon  the  credit  of  the  owner.  It  appears 
that  there  are  no  mercantile  houses  established  at  the  islands, 
whose  business  it  is  to  furnish  either  supplies  or  money.     One 
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draft,  drawn  by  the  master  of  the  Sea  Lark,  was  sold  to  a  master 
of  a  ship,  temporarily  at  the  islands,  and  another  at  Callao,  but 
it  does  not  appear  that  credit  was  given,  or  the  drafts  taken,  with- 
out a  lien  upon  the  ship.  If  the  credit  of  the  owner  was  known 
at  the  islands  or  Callao,  as  it  in  fact  existed  in  Boston,  it  seems 
clear  the  purchase  could  not  have  been  made  upon  it.  Two  years 
before,  he  had  failed  to  pay  a  large  debt  that  became  due  from 
him,  and  it  remained  unpaid,  until  he  went  into  insolvency.  He 
testified  that  he  got  credit  after  these  articles  were  furnished,  but 
it  appears  that  it  was  only  for  premiums  of  insurance. 

The  master  of  the  Sea  Lark  stated,  in  his  deposition,  in  the 
first  instance,  that  he  bought  the  articles  on  the  credit  of  the 
owners.  He  does  not  say  exclusively  upon  their  credit ;  and  if 
that  was  what  he  meant,  it  must  have  been  an  inference  only,  for 
he  subsequently  says,  there  was  nothing  said,  one  way  or  the  other, 
as  to  whether  the  ship  would  be  liable  for  the  payment.  It  is  not 
necessary  that  the  ship  should  be,  in  terms,  made  liable  for  the 
payment.  There  is  nothing  in  the  recent  case,  to  disturb  the  old 
doctrine,  that  a  tacit  lien  arises,  when  the  circumstances  neces- 
sary to  create  it  exis.t. 

It  appearing  that  the  credit  of  the  owner,  at  the  place  of  his 
residence,  was  not  good,  at  the  time  the  chain  and  anchor  were 
purchased,  and  had  not  been  for  two  years  prior  to  that  time,  and 
that  there  were  no  mercantile  houses,  or  persons  resident  at  the 
Chincha  Islands,  whose  business  or  practice  it  was  to  lend  money,  or 
furnish  supplies  to  any  owners,  I  think  it  is  suflSciently  proved, 
that  these  necessary  supplies  could  not  have  been  obtained  upon  ^ 
the  personal  credit  of  the  owner,  and  that  a  lien  therefor  attached 
upon  the  vessel. 

There  is  no  good  ground  for  holding  the  lien  to  be  lost.  There 
has  been  no  neglect  in  enforcing  it  against  the  ship.  This  pro- 
cess was  commenced  against  her  as  soon  as  was  reasonably  prac- 
ticable, after  the  articles  were  furnished.  It  is  said  there  has 
been  neglect  to  enforce  the  payment  of  the  debt  from  the  owner. 
It  is  not  necessary  to  decide  what  would  be  the  effect  of  such 
neglect,  as  none  has  been  proved.  Every  effort  to  enforce  the 
payment,  except  commencing  a  suit,  seems  to  have  been  made. 
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And,  moreover,  the  claimant  does  not  stand  in  the  position  of  a 
bond  fide  purchaser,  without  notice. 

Judgment  for  the  libellants. 

John  C.  Dodgtf  for  the  libellants. 

F.  0»  Lorinffy  for  the  claimant. 


January f  1861. 
SWBTT   ET  AL.   V.   BlAGE   ET  AL. 

An  assignee  of  a  ehote  in  action  may  sue  in  his  own  name,  in  the  admiralty. 

And  this  is  so,  if  the  assiipiment  he  only  of  a  part  of  the  entire  right ;  or,  at  leait»  the 

respondents  cannot  object,  on  that  groand,  if  the  whole  right  be  represented  by  the 

libellants. 
In  a  suit  by  the  owners  of  a  vessel  against  the  shippers  of  a  cargo,  for  freight,  where 

the  defence  is,  that  the  cargo  was  never  delivered  to  the  consignee,  the  master,  although 

interested,  is  a  competent  witness. 
The  decree,  in  such  case,  would  not  be  evidence  for  or  against  the  master,  in  a  tutait 

suit  against  him  by  the  shippers,  it  appearing  that,  if  the  cargo  was  not  delivered,  it 

was  owing  to  his  own  default 
The  master  having  been  a  part  owner  of  the  vessel,  when  the  eontraet  of  affreightaeat 

was  made,  and  the  voyage  performed,  and  having  afterwards  assigned  all  his  right 

and  interest,  and  not  being  a  party  to  the  suit,  the  decree,  in  tiiis  case,  woold  not  be 

evidence  for  or  against  him,  in  a  future  suit,  by  the  shippers,  against  him  as  part 

owner,  it  appearing  that,  if  the  cargo  was  not  delivered,  it  was  owing  to  his  own  da* 

fault. 

This  was  a  libel  in  personamj  in  admiralty,  promoted  by  the 
owners  of  the  brig  Edinburgh,  to  recover  freight  for  a  cargo  of 
lumber,  transported  from  Boston  to  California, 

The  libel  alleged  a  shipment  by  the  respondents,  and  a  delivery 
by  the  master,  to  the  consignee  and  agent  of  the  respondents,  at 
Sacramento  City.  The  answer  set  up  the  defence  that  the  respon- 
dents were  not  parties  to  the  contract,  and  if  parties,  not  liable, 
because  the  master  had  failed  to  deliver  the  cargo. 

At  the  hearing,  the  deposition  of  the  master  was  offered  in  evi- 
dence for  the  libellants.  It  appeared  by  this  deposition,  that  the 
deponent  was  a  part  owner  of  the  vessel,  with  the  libellants,  at 
the  time  the  contract  was  made,  and  until  after  the  vessel  returned 
to  Boston,  and  that  he  had  conveyed  his  interest  in  the  vessel  and 
in  this  claim  to  James  A.  Swett,  one  of  the  other  owners,  before 
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this  suit  was  brought.  As  master,  he  was  sailing  the  vessel  on 
wages. 

Sidney  BartUtt  ^  David  Thaxtery  for  the  respondents. — 1st. 
The  deponent  is  a  necessary  party  libellant,  being  one  of  the  con- 
tracting parties,  and  owner  of  this  claim,  when  it  became  due. 

At  common  law,  a  claim  of  this  sort,  being  a  cho%e  in  action^ 
cannot  be  sued  in  the  name  of  the  assignee.  It  is  not  negotiable, 
either  by  statute  or  by  the  custom  of  merchants.  It  is  incumbent 
on  the  libellants  to  show  a£Brmatiyely,  that  a  different  practice 
obtains  in  the  admiralty.  There  is  no  statute  of  the  United 
States,  or  rule  of  the  court,  allowing  it;  and  it  is  believed  that  no 
instance  can  be  found  in  the  Reports  of  the  English  Admiralty,  to 
which  we  owe  our  rules  of  practice.  It  is  also  a  right  of  the  re- 
spondents to  have  the  original  contracting  parties  made  parties 
to  the  record,  with  reference  to  rights  of  set-off,  or  recoupment, 
and  equities. 

But  if  the  assignee  of  an  entire  claim  can  sue  it  in  his  own 
name,  it  is  not  in  the  power  of  a  part  owner  of  a  claim  to  intro- 
duce a  new  part  owner. 

2d.  The  deponent  is  disqualified,  as  a  witness,  by  reason  of  in- 
terest. He  is  interested,  first  as  master,  and  second,  as  part 
owner.  The  point  to  which  he  is  to  testify  is  the  due  performance 
of  the  contract.  1st.  As  master,  he  is  liable  over  to  the  libellants, 
in  case  he  failed  to  perform  the  contract,  and  consequently  has  an 
interest  to  procure  a  decree  in  their  favor.  2d.  As  master,  he  is 
by  the  law  merchant,  liable  to  the  respondents  for  a  non-delivery 
of  the  cargo,  as  an  original  and  independent  contracting  party, 
by  the  bill  of  lading,  and  is  interested  to  procure  a  decree  estab- 
lishing the  fact  that  the  contract  was  performed  by  him.  Such  a 
decree  he  could  use  as  a  bar,  or  in  evidence,  in  his  own  defence, 
and,  if  not,  he  could  use  it  as  a  defence  of  the  owners,  to  avoid 
circuity ;  for  if  the  shippers  could  recover  of  the  master,  and  the 
master  recover  over  of  the  owners,  and  the  decree  could  not  be 
used  in  either  suit,  it  could  not  avail  the  parties  who  obtained  it. 
8d.  As  part  owner,  he  could  be  sued  by  the  shippers  for  non- 
delivery of  the  cargo,  and  could  plead  non-joinder  of  his  co- 
owners  ;  or,  if  not,  and  he  were  mulcted  in  damages,  he  could 
have  a  claim  over  for  contribution.     If,  in  this  suit,  the  respond- 
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ents  succeed  upon  the  ground  of  non-delivery,  then  they  clearly 
can  sue  the  owners,  including  the  witness,  for  damages.  If,  how- 
ever, the  question  of  delivery  is  decided  against  them,  then  it 
would  be  a  bar  to  any  suit  against  the  witness,  as  part  owner, 
either  because  he  could  compel  the  joinder  of  the  other  co-owners, 
or  call  upon  them  for  contribution,  in  either  of  which  cases,  the 
other  co-owners  would  be  compelled  to  litigate  the  same  question 
twice,  contrary  to  the  policy  of  the  law. 

Richard  H.  Dana^  Jr,^  for  the  libellants. — The  assignee  of  a 
chose  in  action  may  sue  in  his  own  name,  in  the  admiralty. 

The  admiralty  practice,  in  this  respect,  is  derived  from  the 
Roman  law.  2  Brown's  Civil  k  Adm.  Law,  348 ;  Betts'  Adm. 
Practice,  11. 

In  the  United  States,  the  civil  law  is  the  source  of  admiralty 
practice,  by  statute.  Act  of  1789,  chap.  21,  sec.  2,  (1  Stats,  at 
Large,  93.) 

The  rules  and  practice  of  the  English  admiralty  courts  are  not 
a  test  either  of  the  jurisdiction,  powers  or  practice  of  the  admi- 
ralty and  maritime  courts  of  the  United  States.  Act  of  1789, 
chap.  21,  sec.  2 ;  Waring  v.  Clarke^  5  How.  441 ;  Nelson  v.  Le- 
land,  22  Id.  48  ;  The  Magnolia,  20  Id.  296 ;  The  Genesee  Chief, 
12  Id.  443  ;  Fretz  v.  Bull,  Id.  466. 

The  history  and  gradual  establishment  of  the  right  of  the  ces- 
sionary (assignee)  of  a  demand,  to  sue  it  in  his  own  name,  is  pre- 
sented in  the  following  summary : 

By  the  Roman  law,  an  obligation,  i.  e.,  the  legal  relation  aris- 
ing from  express  or  implied  contract,  (and,  by  that  law,  also  ex 
delicto,)  is  intransferable.  The  increase  of  affairs,  however,  de- 
manded transfers.  The  delegatio,  by  which,  in  place  of  the  old, 
was  substituted  a  new  obligation,  (a  so-called  novatio,)  with  the 
assignee  as  the  creditor,  was  objectionable,  especially  as  requiring 
the  co-operation  of  the  debtor.  Resort  was  had  to  the  relation  of 
procuratorship.  The  Roman  procurator  ad  agendum,  (t.  e.,  ad 
litem,)  did  not  stand  in  the  same  relation  to  the  suit,  as  a  modem 
attorney,  or  proctor.  This  resulted  from  the  peculiar  effect  attri- 
buted to  the  litis  contestatio,  (joining  of  issue,)  which  also  worked 
a  novatio,  a  substitution  for  the  cause  of  action,  of  a  new,  a  foren- 
sic obligation,  (contract  of  record,)  viz.,  to  perform  the  judgment; 
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and  this  bound  only  those  who  actually  pleaded  in  proprid  persond. 
At  this  point  in  the  proceedings,  the  procurator  became,  of  course, 
dominus  litiSy  and  the  judgment  ran  in  his  name,  and  belonged  to 
him.  This  change  of  relation  during  the  suit  shows  itself  in  the 
formula,  or  brief  instruction,  sent  down  by  the  praetor  to  the 
trial-judge,  e.  g. :  "  If  it  appear  that  the  defendant  owes  Titius 
a  thousand  aurei,  condemn  him  to  pay  the  same  to  Maevius,"  (i.  e. 
the  procurator  of  Titius.)  When  the  procurator  was  merely  for 
the  purposes  of  the  litigation,  the  principal  was  secured  by  the 
legal  obligation  of  the  procurator  to  have  the  judgment  applied  to 
his  benefit.  When,  however,  a  transfer  of  the  claim  itself  was 
intended,  this  obligation  did  not  arise, — the  procurator  retained  his 
judgment  for  his  own  benefit, — Whence  the  name  procurator  in  rem 
suam,  for  what,  in  later  law,  is  called  cessionariuSy  our  assignee. 

But  there  was  still  an  interval  of  insecurity  for  the  procurator 
in  rem  suam,  before  the  litis  contestatio  created  a  privity  between 
him  and  the  debtor,  who  might  anticipate  it  by  settlement  with 
the  creditor.  This  led  to  the  denunciation  or  notice  to  the  debtor, 
which  prevented  subsequent"  dealings  to  the  prejudice  of  the  as- 
signee. 

From  this  point,  I  follow  more  particularly  Savigny,  in  his 
Obligationen-Recht,  I.,  244,  &c.,  a  work  still  in  the  course  of  pub- 
lication, and  thus  the  latest,  as  well  as  of  the  highest  authority, 
among  civilians.  He  says  that  where  there  was  already  an  as- 
signment of  the  claim,  the  necessity  of  obtaining,  in  addition,  a 
fnandatum  proeuratorisj  an  express  and  regularly  written  au- 
thority to  sue  the  claim,  as  procurator,  was  liable  to  many  objec- 
tions. It  was,  in  any  case,  a  circuitous  formality,  and  might  be 
very  prejudicial  to  the  assignee,  if  the  assignor  should  prove  re- 
cusant or  dil&tory,  and  require  legal  compulsion.  And  even  after 
it  was  executed,  it  was  liable  to  be  voided  by  death,  so  that  the 
assignee  could  no  longer  sue  in  the  assignor's  name ;  that  it  was, 
no  doubt,  the  experience  of  these  inconveniences  that  led  to  an 
obvious  resource  to  simplify  the  proceedings.  This  was,  that 
wherever  there  already  existed  a  cau^a  ceasioniSj  such  a  relation, 
(e.  g.,  by  assignment  of  a  claim,)  as  would  entitle  one  to  demand 
the  use  of  the  remedy  on  it,  he  might  bring  the  action  immediately 
in  his  own  name.     This  was  a  utilis  actio^  and  the  assignee  sued 
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therein  no  longer  as  procurator,  but  guo  nomine^  i.  «.,  in  the  for- 
mula, (see  above,)  the  statement  of  the  claim,  intentioj  as  well  as 
the  condemnatiOy  is  in  the  name  of  the  assignee ;  and  this  as  the 
more  advantageous,  became  the  regular  remedy.  See  (besides 
Savigny)  Muhlenbruch's  Cession  of  Claims,  p.  495,  et  seq;  3 
Vangerow'sLehrbuch  der  Pandekten,  104-107, 116-121;  2Puchta'8 
Cursus  der  Institutionen,  266,  et  seq. ;  Heffier's  Civil  Process,  82 ; 
2  Mackeldey's  Romisches  Recht,  sec.  333,  et  %eq» ;  2  Goeschen's 
Civil  Recht,  22,  et  seq, ;  Schweppe's  Rom.  Privat  Recht,  sec.  400. 

In  one  passage,  arguendo,  Mlihlenbruch  thinks  that  this  change 
of  form  is  probably  not  attributable  to  the  resort  to  the  utilis;  but 
the  texts  from  the  Corpus  Juris,  L.  ult.  C.  Quandofiseus,  &c., 
rV.  15,  and  L.  18,  C.  de  legat,  VI.  37,  which  he  endeavors  to  ex- 
plain, seem  irreconcilable  with  any  other  historical  view  than 
that  of  Savigny,  and  the  other  authorities.  Subsequently,  how- 
ever, Muhlenbruch  says,  p.  495 :  "  In  the  suit  against  the  debtor, 
the  assignee  is  treated  in  every  particular  as  the  true  party  to  the 
action,  both  in  respect  to  his  rights  as  plaintiff,  and  to  the  pleas 
and  counter-claims  which  the  defendant  has  against  any  one  who 
sues  in  his  own  name,  without  reference  to  the  question,  whether 
the  cause  of  action  were  originally  his  own,  or  derived  from  an- 
other."    See  also,  p.  196. 

On  the  point  raised  by  the  respondent,  the  result  is  the  same ; 
the  forensic  position  of  an  assignee,  with  its  consequences,  is  that 
of  an  ordinary  plaintiff  suing  his  own  claim. 

As  to  the  form  of  remedy :  utilis  actio  was  the  general  name 
for  any  form  of  action  when  extended  by  analogy  beyond  its  ori- 
ginal sphere.  As  the  relations  of  Roman  life  grew  more  complex, 
there  grew  up  alongside  of  the  simple  rights  of  the  old  jtis  etviUj 
and  corresponding  severally  to  them,  equitable  rights  and  bene- 
ficial uses ;  to  these  the  Praetor  supplied  remedies,  by  extending 
the  action  on  the  old  right,  by  a  variation  in  the  formuid,  to  the 
corresponding  new  relation.  At  first,  a  regular  hearing,  (causa 
cognita  pro  tribunali,)  must  precede  the  decree  granting  a  utilis, 
but  this  gradually  fell  away,  though  the  decree,  as  a  formality, 
.  continued  longer.  Both  the  decree  and  the  distinction  in  form, 
had  ceased  more  than  a  century  before  Justinian,  in  whose  time 
all  forms  of  action  were  merged  in  the  common  libel  and  answer, 
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which  has  come  down  through  the  canon  and  modem  civil  law,  to 
the  admiralty  practice. 

This  practice  of  the  Roman  law,  to  allow  the  cessionary  to  sue 
and  have  relief  in  his  own  name,  beside  being,  by  statute,  the  rule 
for  our  courts  of  admiralty,  has,  in  fact,  been  adopted  and  recog- 
nized by  them.  The  Bogtan,  1  Bl.  &  Howl.  816 ;  The  George^ 
01c.  98;  Fretz  v,  BuMy  12  Howard,  466;  Thomas  v.  Osbam, 
19  Id.  22 ;  Howard  v.  Colh,  (U.  S.  C.  C,  Nelson,  J.,)  19  Law 
Eep.  877 ;  Benedict's  Adm.  Pr.  §  380. 

The  practice  in  courts  of  chancery  is  evidence  of  what  the  rule  of 
the  Roman  law  was ;  and  especially  evidence  that  that  rule  has  been 
adopted  in  England  and  America.  In  chancery,  if  the  court  has 
jurisdiction  over  the  cause  of  action  at  all,  the  assignee  may  sue 
in  his  own  name;  and  the  assignor  is  not  a  necessary  party,  unless 
he  has  rights  which  may  be  affected  by  the  decree.  The  point  in 
dispute  between  Judge  Story  and  some  of  the  English  and  the 
New  York  courts,  is  only  this :  whether  the  fact  that  a  choee  in 
action  is  assigned,  and  the  assignee  cannot  sue  upon  it  at  law  in 
his  own  name,  does,  of  itself,  give  a  court  of  equity  jurisdiction 
over  the  suit ;  or,  whether  it  is  incumbent  on  the  assignee  to  show 
that  a  suit  at  law,  in  the  name  of  his  assignor,  is  not  a  sufficient 
remedy.  All  admit  that  there  is  no  technical  objection,  in  equity, 
to  his  suing  in  his  own  name,  if  the  court  has  jurisdiction.  Story's 
Eq.  PI.  §  158 ;  1  Parsons  on  Contracts,  192-194,  and  notes ;  2Ve- 
eothic  V.  AiLstin,  4  Mason,  16, 41 ;  1  Daniel's  Ch.  Pr.  248,  note  1. 

The  allowing  a  suit,  by  the  real  owner  of  the  right,  is  not  at 
variance  with  public  policy.  Sir  W.  Blackstone,  treats  the  re- 
laxation of  the  old  rule  of  the  common  law,  in  the  case  of  notes 
of  hand,  as  one  of  the  benefits  of  the  Revolution  of  1688.  It  is 
now  established,  as  the  general  practice  in  New  York,  under  the 
late  code,  that  the  assignee  may  sue  in  his  own  name.  (New 
York  Code  of  Procedure,  5th  ed.,  76,  a.) 

Spragub,  J. — This  is  a  libel  by  the  owners  of  the  brig  Edin- 
burgh, to  recover  freight  for  a  cargo  of  lumber  transported  from 
Boston  to  California. 

The  libel  alleges  the  shipment  by  the  respondents,  and  a  de- 
livery by  the  master,  to  their  consignee,  at  Sacramento  City. 

The  answer  denies  the  delivery.     There  is  no  doubt,  that  this 
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cargo  was  taken  on  board  at  Boston,  and  was  safely  transported 
to  its  destination  at  Sacramento,  but  whether  it  was  there  delivered 
by  the  master  to  the  consignee,  is  a  matter  in  controversy. 

The  master  was  part  owner,  when  the  contract  for  the  trans- 
portation of  this  cargo  was  made ;  but  afterwards,  and  prior  to 
the  commencement  of  this  suit,  he  sold  all  his  right  and  interest 
in  the  ship  and  voyage,  to  one  of  his  co-owners,  who  are  the  libel- 
Ian  ts.  It  was  objected,  that  he  ought  to  have  been  joined  in  this 
suit,  and  that  the  assignees  of  his  interest  cannot  represent  it  in 
this  libel ;  but  I  am  satisfied,  from  the  authorities  which  have  been 
adduced  by  the  counsel  for  the  libellants,  as  well  as  by  the  prac- 
tice of  this  court,  that  an  assignee  of  a  chose  in  action  may  main- 
tain a  suit,  in  his  own  name,  in  the  admiralty.  It  has  been  urged 
that,  even  if  such  be  the  rule,  where  the  assignor  had  the  entire 
interest,  it  ought  not  to  be  permitted  where  he  was  only  a  part 
owner,  as  he  might  thus  bring  a  stranger  in,  as  a  co-plaintiff,  against 
the  will  of  his  associates.  But  it  will  be  time  enough  to  consider 
such  an  objection,  when  made  by  his  associates.  The  respondents 
certainly  cannot  avail  themselves  of  it.  It  is  not  for  them  to  de- 
feat the  suit  of  the  libellants,  under  color  of  protecting  their  rights. 

The  deposition  of  Swett  was  offered  by  the  libellants'  counsel. 
Its  admission  was  objected  to,  on  the  ground  of  interest,  and  this 
for  several  reasons.  In  the  first  place,  that  he  is  called  to  testify 
that  he  performed  his  duty,  in  delivering  this  cargo  to  the  con- 
signee, and  that,  if  it  were  not  delivered,  it  was  through  his  de- 
fault, for  which,  as  master,  he  is  liable  to  his  owner.  On  the 
other  hand,  it  is  insisted  that  this  creates  no  interest ;  and  that, 
if  it  does,  it  comes  within  the  exception,  by  which  agents  are  ad- 
mitted as  witnesses,  from  necessity.  Upon  this  question  the  au- 
thorities are  numerous,  and  not  easily  reconcilable.  I  think  the 
law  is  best  laid  down  by  Chief  Justice  Shaw,  in  Draper  v.  The 
Worcester  and  Norwich  iJ.  JR.  Company j  11  Met.  505.  That  was 
a  suit  for  the  non-delivery  of  goods  transported  by  railroad.  The 
agent,  whose  duty  it  was  to  receive  and  deliver  them  at  the  depots 
was  called,  as  a  witness,  by  the  corporation.  The  court  were  in- 
clined to  think  that  he  was  not  interested,  but  placed  their  deci- 
sion on  the  ground,  that,  if  interested,  still  he  was  a  witness  from 
necessity. 
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In  the  present  case,  as  it  appears  that  the  master  had  the  cargo 
in  his  own  possession  and  control,  and  ought  to  have  delivered  it 
to  the  consignee,  I  think  he  has  an  interest  that  the  libellants 
should  recover  in  this  suit.  If  they  fail,  on  the  ground  of  non- 
delivery of  the  cargo,  they  may  immediately  resort  to  him  for  com- 
pensation. But  if  they  prevail  in  this  suit,  then  their  legal  right 
to  compensation  from  the  shippers  is  established ;  and  whether 
they  obtain  satisfaction  or  not,  they  cannot  say  that  they  have 
lost  their  legal  right  to  enforce  payment  of  the  freight,  by  the 
default  of  the  master.  The  decree  will  establish  their  right,  and 
if  not  satisfied,  it  will  be  because  their  debtors  are  insolvent. 

But  I  think  the  testimony  of  the  master  admissible,  because  it 
is  within  the  exception  by  which  an  agent  is  admitted,  as  a  wit- 
ness, from  necessity,  to  show  that  he  performed  acts  which  were 
within  the  regular  course  of  his  business. 

It  is  further  objected,  that  the  master  of  a  vessel  being  liable 
to  a  suit  by  the  shippers,  if  the  cargo  be  not  delivered,  Swett 
has  an  interest,  because  the  decree  may  be  evidence  in  a  future 
suit  between  him  and  the  respondents. 

It  is  not  contended  that,  if  the  respondents  prevail,  they  can 
use  this  decree  in  a  suit  against  the  master.  But  it  is  said  that, 
if  the  decree  shall  be  against  them,  he  may  set  it  up  in  a  future 
suit  against  him,  for  not  delivering  the  cargo.  But  not  being  a 
party  to  this  suit,  he  is  not  bound  by  its  result,  for  he  has  had  no 
opportunity  to  litigate  the  matters  in  issue ;  and  not  being  bound 
by  it,  he  cannot,  in  his  own  right,  and  merely  for  his  own  protec- 
tion, avail  himself  of  the  decree,  as  a  defence.  If  he  can  set  up 
the  decree,  as  a  defence,  in  a  future  suit  against  himself,  it  must 
be  because,  such  a  course  is  necessary  for  the  protection  of  those 
who  have  a  right  to  be  thus  protected — that  is,  the  libellants  in 
the  present  case. 

The  contract  of  affreightment  is  made  for  the  benefit  of  the 
owners  of  a  vessel.  Assuming  that  the  master  is  liable  to  the 
shippers,  such  liability  is  founded  upon  maritime  policy,  not  upon 
the  general  principles  of  contracts  made  by  agents.  His  liability, 
therefore,  must  rather  be  deemed  subsidiary  than  primary ;  and 
if  compelled  to  pay  the  shippers  for  a  cargo  lost,  without  any  fault 
or  neglect  of  his,  he  must  have  a  right  over  against  his  owners  for 
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indemnity.  If  these  libellants  preyail  in  this  suit,  the  decree  wUl, 
as  between  the  parties,  judicially  establish  the  deliverj  of  the 
cargo ;  for  that  fact  is  directly  in  issue,  and  the  libellants  have  a 
right  to  be  protected,  by  this  decree,  against  any  future  suit  by 
the  respondents,  for  the  non-delivery  of  the  cargo. 

Suppose,  then,  that  the  respondents  should  hereafter  sue  the 
master,  for  not  deliyering  the  cargo,  if  he  cannot  set  up  this  de- 
cree, as  a  defence,  he  may  be  compelled  to  pay  the  whole  value  of 
the  cargo ;  and  then,  if  in  no  default  himself,  he  must  have  a  right 
to  recover  the  same  amount  from  his  principals,  the  owners  of  the 
vessel ;  and  thus  they  would  be  compelled,  indirectly,  through  the 
master,  to  pay  damages  to  the  shippers,  for  the  non-delivery  of 
the  cargo,  when  its  actual  delivery  had  been  judicially  established, 
in  a  suit  directly  between  the  owners  and  the  shippers. 

In  Qreely  v.  Daw^  2  Metcalf,  176-180,  a  question  arose  as  to 
the  admissibility  of  a  surety,  as  a  witness  for  his  co-surety,  and 
the  right  of  contribution  was  adverted  to.  That  case,  however,  is 
not  analogous  to  the  present,  and  I  am  not  satisfied  that  the  mas- 
ter would  not  be  entitled  to  plead  a  decree  in  favor  of  the  present 
libellants,  in  bar  of  a  future  suit  against  him,  as  master,  by  the 
respondents,  for  the  loss  of  lus  cargo,  provided  such  loss  was  with- 
out his  fault,  so  that,  if  compelled  to  pay,  he  would  have  a  remedy 
over  against  the  ship  owners.  But  in  the  present  case,  upon  the 
facts  now  presented  to  the  court,  it  is  quite  clear  that,  if  this  cargo 
was  not  delivered  to  the  consignee,  at  Sacramento,  it  was  wholly 
owing  to  the  fault  of  the  master ;  and,  if  compelled  to  pay  the 
shippers,  he  could  have  no  claim  for  indemnity  against  his  prin- 
cipal. 

Looking,  then,  at  the  actual  state  of  this  case,  the  master  would 
not  have  a  right  to  plead  this  decree,  in  a  future  suit  by  the  ship- 
pers, for  his  own  protection,  because  he  is  no  party  to  the  suit; 
and  he  would  have  no  right  to  plead  it  for  the  protection  of  his 
owners,  because  they  would  be  subject  to  no  liability  over  to  him. 
As  master,  then,  he  has  no  such  interest  as  to  exclude  him  from 
being  a  witness.  But  it  is  further  urged,  that  he  is  interested,  as 
an  original  contractor  for  the  transportation  and  delivery  of  this 
cargo,  as  he  was  then  a  part  owner  of  the  vessel.  Should  he  be 
sued  alone,  for  the  loss  of  the  cargo,  he  might  plead  the  non-joinder 
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of  his  co-owners  in  abatement.  Whether  a  replication  to  such 
plea,  setting  forth  the  proceedings  and  decree  in  this  suit  as  a 
severance  of  his  right  and  interest,  by  his  own  act,  and  claiming 
to  recover  only  the  one-fourth  for  which  he  would  have  no  claim 
to  contribution  from  his  co-owners,  would  be  a  good  answer  to  the 
plea  in  abatement,  I  will  not  pause  to  consider.  But  supposing 
that  he  has  a  right  to  abate  the  suit,  for  the  non-joinder,  this 
right  he  would  have,  whether  the  decree  in  this  case  be  for  or 
against  the  libellants,  or  if  there  be  no  decree.  But  the  conse- 
quence of  the  exercise  of  such  right  to  plead  in  abatement  may 
be  to  compel  the  shippers  to  bring  their  suit  against  all  the  owners, 
including  the  libellants,  who  may  then  defend  themselves  by  plead- 
ing the  decree  in  this  case,  should  it  be  in  their  favor.  And  if 
Swett  should  join  in  that  plea  with  the  libellants,  he  would,  per- 
haps, be  protected  by  it.  But  his  protection,  in  such  case,  would 
not  be  owing  to  any  right  to  plead  the  decree  himself,  for  his  own 
benefit,  but  to  the  right  of  his  associates,  to  plead  it  for  their  benefit. 
If,  therefore,  they  should  make  no  defence,  or  refuse  to  put  in 
such  a  plea,  (and  this  might  happen,  either  from  a  sense  of  justice 
to  the  shippers,  or  their  own  insolvency,)  then  Swett  could  not  in- 
terpose it.  So  also,  if  the  co-owners  were  dead,  the  suit  might 
be  against  Swett  alone,  and  he  could  not  avail  himself  of  the  de- 
cree, merely  for  his  own  protection.  The  interest,  then,  that  he 
would  have  in  such  a  decree,  would  not  be  certain,  but  contingent 
upon  the  lives  of  his  associates,  or  their  choosing  to  make  defence 
and  plead  the  decree. 

But  it  may  be  urged  that,  if  his  associates  be  dead,  and  he  be 
sued  alone,  he  would  have  a  right  of  contribution  over  against  his 
co-owners,  if  compelled  to  pay  for  the  cargo,  and,  therefore,  he 
must  have  the  right,  in  such  case,  to  set  up  the  decree,  in  order  to 
protect  the  estate  of  those  who  have  a  right  to  its  benefits.  But 
here,  too,  the  actual  state  of  facts  show  that,  if  Swett,  the  co- 
owner,  is  liable  to  pay  for  this  cargo,  it  is  a  liability  arising  from 
his  own  personal  default,  he  being  the  master  as  well  as  the  part 
owner,  and,  therefore,  he  could  have  no  claim  against  the  estate 
of  deceased  part  owners  for  indemnity  or  contribution.  In  the 
case  of  Sheehy  v.  Mandeville  et  al.^  6  Cranch,  253,  the  effect  of  a 
judgment  against  one  of  several  joint  promissors  was  considered. 
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In  that  case,  a  promissory  note  having  been  given  by  two  part- 
ners, Jamesson  and  Mandeville,  one  of  them,  Jamesson,  was  sued 
alone,  and  a  several  judgment  rendered  against  him.  In  a  subse- 
quent suit  against  both,  Jamesson  made  no  defence,  and  it  was 
heldy  that  Mandeville  could  not  set  up  the  former  judgment  against 
his  co-promissor,  as  a  defence. 

The  deposition  of  Swett  is  competent  evidence. 


February,  1861. 


Mayshew  et  al.  v.  Terry. 
Franklin  v.  Same. 

A  seamaDj  during  a  sea-elepbant  voyage,  was  discharged  abroad,  and  recoired  from  the 
master  a  written  order,  directing  the  owner  to  pay  him  his  share  of  all  the  proceeds 
of  the  voyage :  Held,  that  reference  was  to  be  had  to  the  shipping  articles,  not  only 
to  ascertain  the  lay  set  against  the  name  of  the  seaman,  bat  also  the  mode  of  com- 
potation,  by  which  the  amoant  of  his  share  was  to  be  determined. 

Baring  such  voyage,  the  seaman  agreed  to  take  his  discharge,  and  to  enter  into  the 
service  of  another  ship,  but  he  being  wholly  in  the  power  of  the  master,  and  not 
allowed  the  option  of  completing  his  first  voyage,  held,  that  he  was  not  bound  by  the 
terms  of  the  discharge,  or  of  his  new  shipment,  as  to  the  rate  of  his  compensation. 

In  such  case,  the  seaman  is  entitled  to  a  quantum  meruit,  for  the  whole  time  of  his  ser- 
vice, for  both  ships,  to  be  apportioned  between  fhem. 

The  shipping  articles  were  in  the  usual  printed  form  for  whaling  voyages,  wiCh  an  ad- 
ditional clause  in  writing,  containing  novel  provisions  as  to  the  mode  of  computing 
the  shares  of  the  seamen :  Held,  that  the  seaman  was  not  bound  by  such  new  provi- 
sions, they  not  having  been  made  known  to  him  at  the  time  of  the  shipment. 

Sprague,  J. — These  two  libels,  against  the  owner  of  the  ship 
Samuel  Robertson  and  the  ship  Arab,  have  been  heard  together. 
They  are  brought  to  recover  compensation  for  services  rendered 
in  two  sea-elephant  voyages.  In  the  summer  of  1856,  the  ship 
Samuel  Robertson  sailed  from  Fairhaven,  with  a  small  schooner, 
as  a  tender,  bound  for  the  South  Pacific  Ocean,  for  the  purpose 
of  taking  sea-elephant  oil,  at  Desolation  Isle.  The  schooner  was 
lost,  and  the  enterprise  could  not  be  prosecuted,  without  another 
tender.  There  was  no  harbor,  or  other  place,  where  the  ship  could 
lie,  within  a  hundred  miles  of  Desolation  Isle.     The  tender  was 
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used  for  the  purpose  of  killing  the  animals  at  the  island,  and  con- 
yejing  the  blubber,  or  oil,  to  the  ship.  Another  schooner,  called 
the  Oxford,  sailed  from  Fairhaven  on  the  17th  day  of  July,  1857, 
to  take  the  place  of  the  tender,  which  had  been  lost.  On  her 
passage,  she  put  into  Fajal,  and  there,  on  the  5th  day  of  August, 
1857,  the  libellants  were  shipped.  They  were  natives  of  that 
island,  and  had  always  resided  there,  and  were  ignorant  of  the 
English  language.  They  signed  the  shipping  articles,  which  had 
been  made  at  Fairhaven,  and  were  the  usual  printed  articles  for 
a  whaling  voyage,  with  the  addition  of  a  written  clause,  adapted 
to  the  novel  and  peculiar  character  of  this  voyage.  Their  lay, 
as  entered  against  their  names,  was  one  two-hundredth ;  but  the 
written  clause  provided  that  the  Oxford  was  to  be  a  tender  to  the 
Samuel  Robertson ;  that  the  lay  should  be  calculated  on  only  seventy 
per  cent,  of  the  proceeds  of  that  ship's  voyage ;  and  that  they 
should  have  only  such  part  of  their  lay,  as  the  time  they  served 
was  of  the  whole  time  of  the  Samuel  Robertson's  voyage.  There 
is  no  proof  that  this  new  clause  was  read  or  explained  to  these 
libellants ;  the  evidence,  at  most,  only,  shows  that  they  were  in- 
formed that  the  Oxford  was  to  be  a  tender  to  the  ship,  and  that 
they  were  to  have  a  two-hundredth  lay  of  the  ship's  voyage. 

The  Oxford,  with  the  libellants  on  board,  arrived  in  due  time 
at  Desolation  Isle ;  and  the  libellants,  with  others  of  the  crews  of 
the  Oxford  and  the  Samuel  Robertson,  continued  to  serve,  on 
shore  and  on  board  of  the  schooner,  until  the  ship  was  filled  with 
oil,  which  was  in  May,  1858. 

It  was  the  purpose  of  the  master  of  the  ship,  to  leave  the  Ox- 
ford at  the  island,  with  an  adequate  crew,  to  continue  the  killing 
of  the  sea-elephants,  and  securing  their  oil,  while  the  Samuel  Ro- 
bertson should  make  a  voyage  to  the  United  States  and  return, 
or  send  out  another  ship  in  her  stead. 

The  libellants  were  among  those  who  remained;  and  on  the 
10th  of  May,  1858,  they  signed  articles  for  the  ship  that  should 
be  sent  out,  at  a  one-hundred-and-forty-fifth  lay ;  and  at  the  sam« 
time,  each  of  the  libellants  received  from  the  master  an  order  on 
the  owner  of  the  Samuel  Robertson,  to  pay  him  ^^  his  share  of  all 
oil,  bone,  &;c.,  turned  out  by  the  ship  Samuel  Robertson.'' 

The  Samuel  Robertson  did  not  return  to  the  island ;  but  the 
38 
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Arab,  in  her  stead,  sailed  from  Fairhaven  on  the  14th  day  of 
September,  1858,  and  arrived  at  the  island  in  due  time,  and  re- 
mained until  she  had  obtained  a  full  cargo  of  oil,  when  she  and 
the  Oxford,  with  the  libellants  on  board,  sailed  for  the  United 
States,  where  they  arrived  in  April  last. 

Several  questions  have  arisen,  as  to  the  amount  which  the  libel- 
lants are  entitled  to  recover.  K  their  claim  is  governed  by  the 
express  terms  of  the  articles,  they  would  each  be  entitled  to  only 
such  proportion  of  one  two-hundredth  part  of  seventy  per  cent,  of  the 
proceeds  of  that  voyage,  as  the  time  they  served  the  Samuel  Bo- 
bertson  bore  to  the  whole  time  she  was  absent  from  Fairhaven  ; 
the  time  of  such  service  being  about  nine  months,  and  the  time  of 
such  absence  being  about  twenty-six  months.  This  would  give 
them  about  five  dollars  a  month,  and  leave  them  somewhat  in  debt 
to  that  ship,  for  clothing  and  other  necessaries.  But  it  is  urged, 
that  the  order  given  by  the  master,  on  the  10th  of  May,  is  for 
their  share  of  all  oil,  bone,  &;c.,  and  that  this  means  that  they  were  to 
have  one  two-hundredth  of  the  whole  proceeds,  and  not  of  seventy 
per  cent.,  for  a  part  of  the  time,  as  stated  in  the  articles.  This  con- 
struction cannot  be  maintained.  The  order  says  nothing  of  one 
two-hundredth,  or  of  a  seventieth,  but  merely  directs  the  owner 
to  pay  each  libellant  his  share  of  all  the  proceeds,  &c.  In  order 
to  ascertain  his  share,  we  must  look  at  the  articles,  and  there  we 
find  that  it  is  one  two-hundredth  of  seventy  per  cent.,  reckoned  in 
proportion  to  the  time  of  service.  It  is  insisted,  that  the  libel- 
lants are  not  bound  by  the  terms  of  the  articles,  and  the  order 
founded  thereon. 

It  is  quite  clear,  that  the  new  and  peculiar  clause  in  the  articles 
was  not  obligatory  upon  them,  because  it  was  never  made  known 
to  them.  But  previously  to  the  10th  of  May,  1858,  they  had  be- 
come acquainted,  both  with  the  character  of  the  enterprise,  and 
the  terms  of  the  articles.  They  then  received  their  discharge 
from  the  Samuel  Bobertson,  and  accepted  the  order  given  by  the 
master  on  the  owner,  and  signed  the  new  articles  for  the  ship  Arab. 
The  agreement  by  which  they  were  discharged  from  the  first  ship, 
was  a  new  contract,  as  was  also  that  by  which  they  engaged  in  the 
service  of  the  second  ship ;  and  if  these  contracts  were  entered 
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into  voluntarily,  and  understandinglj,  for  an  adequate  considera- 
tion, they  were  binding  upon  the  seamen.  But  it  is  contended, 
that  they  were  not  made  voluntarily.  By  their  original  shipment, 
the  libellants  had  a  right  to  continue  with  the  Samuel  Robertson, 
and  return  with  her  to  the  United  States ;  and  there  is  evidence 
that  they  claimed  that  right,  and  that  the  master  refused  to  per- 
mit them  to  do  so,  but  insisted,  even  with  threats  of  violence,  that 
they  should  remain  with  the  Oxford,  and  continue  their  labors  for 
the  ship  that  was  to  make  the  second  voyage.  The  circumstances 
of  this  case  render  this  evidence  entirely  credible. 

In  May,  when  the  Samuel  Robertson  was  about  to  leave,  these 
men  had  been  more  than  six  months  at  the  island,  and  had  become 
fully  acquainted  with  the  nature  of  the  service  into  which  they  had 
been  drawn.  The  sea-elephants  were  killed  by  spears,  on  various 
parts  of  the  island,  whose  name — Desolation — fitly  describes  its 
condition;  encompassed  by  floating  ice;  and  after  taking  the 
blubber  from  the  animal,  wherever  killed,  it  was  carried  by  the 
men,  on  their  backs,  over  blocks  of  ice,  and  other  impediments, 
with  great  toil  and  exposure,  to  their  hut  on  shore ;  and  then, 
either  the  blubber  preserved,  or  the  oil  extracted,  and  put  into 
casks.  With  no  comforts  or  provisions,  except  what  the  little 
schooner,  or  their  hut  on  shore,  afforded,  and  subjected  to  such 
severe  and  repulsive  labor,  it  is  not  easily  to  be  believed,  that 
these  young  men,  natives  of  Fayal,  who  had  previously  known 
only  the  fruitful  soil  and  genial  climate  of  the  Azores,  would  have 
consented  to  see  the  ship  depart,  and  continue  such  services  for  the 
uncertain  period  of  the  return  of  another  ship. 

I  am  fully  satisfied  that  the  whole  arrangement,  by  which  they 
were  discharged  from  the  Samuel  Robertson,  and  entered  into  the 
service  of  the  Arab,  was  made  under  duress.  They  were  in  the 
power  of  the  master  of  the  Samuel  Robertson ;  and  the  option  of 
coming  in  that  ship  to  the  United  States,  was  not  allowed  to  them. 
They  have  a  right,  therefore,  to  set  aside  the  agreement  made  at 
Desolation  Isle,  and  are  entitled  to  recover  a  quantum  meruit  for 
their  services,  from  the  time  they  shipped  at  Fayal,  until  the  time 
of  their  discharge  in  the  United  States,  to  be  apportioned  in  these 
two  actions,  according  to  the  time  they  served  for  each  of  the  ships. 
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The  libel  makes  no  claim  for  a  wrongful  discharge  from  the  first 
voyage,  but  asks  only  compensation  for  services  rendered. 
E.  L.  Barney^  for  the  libellants. 
A.  S.  CuMhman^  for  the  respondents. 


February^  1861. 

The  Steamer  Mat  Queen. 

m'kat  et  al.,  claixahts. 

The  mate  and  engineer  of  an  enroUed  eteamer,  employed  in  towing  resiels  in  and  aboat 
the  harbor  of  Boston,  have  a  maritime  lien  upon  the  steamer  for  their  wages. 

Snch  lien  extends  to  the  boiler,  notwithstanding  the  claim  of  the  makers,  who  pnt  it  into 
the  steamer,  under  an  agreement  that  it  shoold  continne  their  property,  until  paid  for, 
with  a  right  to  remoye  it,  should  any  instalment  be  orerdne;  and  instalments  are  iin« 
paid  and  oTordue. 

The  lien  of  the  seamen  is  not  impaired  by  knowledge  of  snch  agreement. 

The  libellants,  the  engineer  and  mate  of  a  tow-boat,  sue  for 
wages,  and  several  parties  come  in  as  claimants  for  certain  por- 
tions of  the  steamer,  and  for  the  proceeds,  as  mortgagees.  Ben- 
jamin F.  Rogers  comes  in,  by  petition,  claiming  to  hold  a  mort- 
gage, and  to  be  paid  the  same  out  of  the  proceeds.  M^Kay  and 
Alders  also  come  in,  alleging  that  they  put  a  boiler  into  the 
steamer,  which  they  still  own,  by  virtue  of  an  agreement  in  writ- 
ing, of  the  tenor  and  effect  stated  in  the  opinion  of  the  court,  on 
record  at  the  custom-house,  where  the  steamer  is  enrolled ;  that 
this  agreement  was  made  with  Walter  F.  Dodge,  the  master  and 
owner,  and  was  known  to  the  libellants ;  that  the  boiler  is  stiU 
their  property,  and  not  liable  to  process. 

The  other  facts  sufficiently  appear  in  the  opinion  of  the  court 

Spragub,  J. — Two  questions  have  been  raised.  1st,  Whether 
this  service  was  in  its  character  maritime ;  and  2d.  Whether,  if 
the  libellants  have  a  lien  upon  the  vessel,  it  attaches  also  to  the 
boiler,  notwithstanding  the  claim  of  M'Kay  and  Alders. 

As  to  the  first,  this  steamer  is  about  eighty  tons  burden,  and 
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duly  enrolled  as  an  American  vessel,  was  built  at  Philadelphia, 
was  subsequently  found  at  Bucksport,  Maine,  and  afterwards  in 
Boston.  Her  employment,  during  the  time  which  the  libellants 
were  on  board,  was  that  of  a  steam  tug,  towing  vessels  in  and 
near  the  harbor  of  Boston ;  generally  within,  but  sometimes  going 
beyond,  the  light,  upon  the  high  seas.  The  whole  employment 
was  upon  tide-waters.  No  part,  not  even  loading  or  unloading 
of  a  cargo,  was  upon  land.  It  certainly  is  not  necessary  that 
the  service  should  have  been  upon  the  high  seas,  in  order  to  be 
maritime.  That  idea  is,  indeed,  thrown  out  in  The  Farmer^  Gil- 
pin, 524 ;  but  the  same  judge  decided  in  The  Pekin^  Gilpin,  203, 
that  a  voyage  between  two  ports  in  the  Delaware  river  was  mari- 
time ;  and  there  are  several  similar  decisions.  *.  It  is  urged  that 
the  libellants  lived  on  shore,  but  prior  to  the  18th  of  October, 
Taylor,  the  mate,  lived  wholly  on  board  of  the  vessel,  and  Doug- 
las, the  engineer,  took  his  meals  on  board,  but  slept  on  shore, 
except  when  his  services  were  required  at  night,  which  was  not 
often.  After  the  18th  of  October,  both  lived  on  shore,  except 
dining  on  board.  If  it  were  doubtful,  from  the  other  evidence, 
whether  the  employment  of  the  libellants  was  on  land,  or  on  the 
sea,  the  circumstance  of  their  living  on  shore  might  be  material ; 
but  the  other  evidence  is  not  equivocal,  and  the  living  on  shore  is 
by  no  means  a  decisive  criterion.  Pilotage,  for  example,  is  a  mari- 
time service,  and  yet  the  pilot  not  unfrequently  lives  on  shore. 
He  may  pilot  vessels  only  outward  bound,  going  on  board  and  re- 
turning the  same  day,  eating  and  sleeping  in  his  own  house,  and 
follow  this  employment  from  day  to  day,  or  only  occasionally,  and 
yet  each  act  of  pilotage  would  be  a  maritime  service.  Hohart  v. 
Drogany  10  Peters,  120. 

Indeed,  such  is  the  rapidity  with  which  passages  are  now  made, 
that  a  steamer  may  run  by  daylight,  on  the  high  seas,  from  State 
to  State,  and  yet  the  officers -may  sleep  and  take  their  meals  on 
shore. 

In  Chumey  v.  Crockett^  Abbott,  490,  Betts,  J.,  decided  that 
merely  moving  a  vessel  from  one  anchorage  to  another,  in  the 
harbor  of  New  York,  was  a  maritime  service.  The  present  case 
comes  within  the  principles  laid  down  in  The  Canton^  ante,  p.  437. 

One  of  the  libellants  was  the  mate,  and  the  other  the  engineer, 
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of  this  Steamer.  Some  question  has  been  made,  as  to  the  lat- 
ter's  having  the  lien  of  a  seaman.  But  engineers  are  as  essential 
to  the  navigation  of  a  steamer,  as  mariners  who  manage  the  sails 
are  to  the  navigation  of  a  sailing  vessel ;  both  control  the  motive 
power,  and  are  equally  entitled  to  the  rights  of  a  seaman. 

I  am  of  opinion,  that  both  the  libellants  have  a  lien  upon  this 
vessel,  for  the  amount  of  their  wages. 

Does  this  lien  attach  to  the  boiler,  notwithstanding  the  claim  of 
M'Kay  and  Alders  ?  They  were  the  makers  of  the  boiler,  and 
put  it  into  this  steamer,  under  an  agreement  with  Dodge,  her  owner, 
that  it  should  remain  their  property,  until  fully  paid  for,  and  that, 
if  any  instalment  of  the  purchase-money  should  be  overdue,  they 
should  have  a  right  to  remove  it.  It  has  not  been  paid  for,  and 
the  instalments  are  overdue,  and  they  now  claim  to  remove  it. 
As  between  them  and  Dodge,  they  have  a  right  to  do  so ;  and  it 
is  contended  that  they  have  the  same  right  against  the  libellants, 
at  least,  as  to  that  part  of  their  wages  which  were  earned  after 
they  had  knowledge  of  the  claim  of  M'Kay  and  Alders. 

This  boiler  was  in  the  steamer,  fastened  in  the  usual  manner, 
to  her  timbers,  and  united  with  her  machinery,  and  constituted 
the  sole  motive  power,  at  the  time  these  libellants  entered  upon 
their  service.  There  is  no  color  for  saying,  that  they  had  any 
knowledge  of  the  claim  of  M'Kay  and  Alders,  prior  to  the  11th 
of  November  ;  and,  even  then,  there  was  no  notice  by  M'Kay  and 
Alders,  that  they  should  hold  the  boiler,  as  against  the  seamen ; 
nor  is  there  any  evidence  of  an  agreement,  either  express  or  im- 
plied, by  the  libellants  to  waive  their  lien,  or  relieve  the  boiler 
therefrom  ;  the  most  that  can  be  said  is,  that  they  had  informar 
tion,  which  might  put  them  upon  inquiry,  as  to  the  agreement 
under  which  the  boiler  was  put  into  the  boat,  by  its  makers.  But, 
if  they  had  made  such  inquiry,  and  had  obtained  actual  know- 
ledge of  the  agreement  between  M^Kay  and  Alders  on  the  one 
part,  and  Dodge  on  the  other,  it  would  not  have  impaired  their 
security.  When  the  makers  of  the  boiler  put  it  into,  and  made 
it  a  part  of,  this  steamer,  essential  to  her  navigation,  and  left  her 
under  the  exclusive  control  of  her  owner,  they  subjected  that  part 
of  the  steamer,  in  common  with  all  other  parts,  to  the  lien  of  aJl 
seamen  whom  the  owner  might  employ,  in  her  navigation.     If 
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M'Kaj  and  Alders  had  owned  the  whole  vessel,  and  had  made 
precisely  the  same  agreement  in  regard  to  her,  and  let  her  go  into 
the  possession  and  control  of  Dodge,  there  is  no  doubt  that  sea- 
men employed  by  him  would  have  security  upon  the  vessel.  So, 
if  they  had  owned  an  undivided  portion.  And  it  can  make  no 
difference,  that  the  part  of  the  vessel  which  they  owned  was  physi- 
cally separable ;  otherwise,  the  sails  of  a  vessel  might  be  with- 
drawn from  a  seaman's  lien,  by  the  sailmaker  who  furnished  them ; 
the  rigging  by  the  rigger ;  spars  by  the  sparmaker ;  the  rudder 
by  the  carpenter;  and  so  of  every  separable  portion,  until  nothing 
might  be  left  for  the  security  of  the  mariners  but  a  condemned  and 
worthless  hulk  ;  and,  with  equal  reason,  that  also  might  be  with- 
drawn by  any  person  who  had  furnished  it,  upon  condition  of  re- 
taining the  ownership,  until  paid  for.  Seamen  are  not  bound  to 
inquire  into  the  ownership  of  a  vessel,  on  board  of  which  they 
serve ;  and  if  they  know  the  general  owners,  in  whole  or  in  part, 
and  know  also,  that  those  with  whom  they  contract  have  only  a 
special  ownership  and  control  for  the  time  being,  it  does  not  im- 
pair their  lien  upon  the  whole  vessel. 

The  mortgagees  do  not  interpose  any  claim,  as  against  these 
libellants. 

Decree  for  wages  and  costs. 

JR.  D.  Smithy  for  the  libellants. 

C.  T.  Sfissell  ^  Chas.  Houghton,  for  M'Kay,  cited  the  follow- 
ing authorities : — 1st.  As  to  the  service  being  maritime.  Curtis 
on  Merchant  Seamen,  5,  353 ;  1  Parsons'  Mar.  Law,  477,  489, 
490 ;  2  Id.  583-^85 ;  Sloop  Louisa,  2  W.  &  M.  48,  52 ;  The 
Phoebus,  11  Pet.  183 ;  The  Thos.  Scattergood,  Gilpin,  5 ;  The  Far- 
mer,  Id.  524,  532-534 ;  The  Pekin,  Id.  203 ;  Chimei/  v.  CroeheU, 
Abbott,  R.  491 ;  The  Amstel,  Blatchf.  &  Howl.  215;  1 U.  S.  Stats, 
at  Large,  132 ;  Stat.  July  20th,  1790,  §  6 ;  The  Canton,  ante, 
p.  437 ;  1  Kent's  Comm.  379,  note.  2d.  As  to  the  ownership  of 
the  boiler.  Coggill  v.  Hartford  and  N.  H  Railroad  Co.,  3  Gray, 
645 ;  Sargent  v.  Metcalf,  5  Id.  306 ;  Blanehard  v.  Child,  7  Id. 
155;  Burbank  v.  Crooker,  Id.  158. 

H  TT.  Muzzey,  for  the  first  mortgagee. 

T.  S.  Harlow,  for  the  second  mortgagee. 


APPENDIX. 


RESISTANCE  TO  LAW.— CONSCIENCE. 

The  Fugitive  Slave  Law,  passed  in  September,  1850,  was 
received,  in  Massachusetts,  with  almost  universal  regret  and  dis- 
approbation. With  not  a  few,  it  produced  great  excitement  and 
exasperation.  Some  openly  avowed  a  determination  to  resist  it 
by  violence,  declaring  that  it  was  a  matter  of  conscience  not  to 
permit  it  to  be  executed.  In  the  following  February,  a  negro, 
by  the  name  of  Shadrach,  was  arrested  in  Boston,  as  a  fugitive 
slave,  and  carried  into  the  United  States'  Court  Rooms  for  exami- 
nation before  a  commissioner.  A  mob  broke  into  the  room,  took 
him  by  force  from  the  ofScers  of  the  law,  and  effected  a  rescue. 
At  the  opening  of  the  next  regular  term  of  the  District  Court, 
in  March,  Judge  Spbague  delivered  the  following  charge  to  the 
Grand  Jury. 


CHARGE. 

Maeoh,  1861. 

Gentlemen  op  the  Grand  Jury  : — The  office  you  now  hold 
demonstrates  that  the  Constitution  has  established,  not  a  mere 
confederacy  of  States,  but  a  government  acting  directly  upon  in- 
dividuals, with  a  Legislature  to  enact  laws,  a  Judiciary  to  expound 
them,  and  an  Executive  to  enforce  them.  Under  this  government, 
the  people  of  the  United  States  have  enjoyed  a  greater  degree  of 
liberty,  prosperity,  and  happiness,  than  have  been  enjoyed  by  any 
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other  people  in  the  history  of  the  world.  To  preserve  this  govern- 
ment, it  is  necessary  that  its  laws  should  be  faithfully  executed, 
and  yon  are  now  called  upon,  under  the  highest  sanction,  to  aid 
in  this  indispensable  work. 

I  think  it  proper,  at  this  time,  to  call  your  attention  particularly 
to  that  part  of  the  criminal  code,  which  prohibits  and  punishes 
forcible  resistance  to  the  laws.  Government  is  so  great  a  blessing, 
that  the  highest  crime  which  can  be  committed,  is  treason.  This 
is  defined  by  the  Constitution  itself  in  the  following  words: 
^^  Treason  against  the  United  States  shall  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort."  What  amounts  to  levying  war?  This  ques- 
tion arose  soon  after  the  adoption  of  the  Constitution,  in  the 
several  trials  of  Mitchell,  Vigol,  and  Fries,  for  being  engaged  in 
the  Pennsylvania  Insurrection,  against  the  law  imposing  a  duty 
upon  distilled  spirits,  under  the  administration  of  Washington, 
and  subsequently,  in  the  trial  of  Aaron  Burr,  in  the  year  1807, 
and  in  the  case  of  the  United  States  v.  Soxie,  in  the  year  1808. 
These  were  all  trials  in  the  Circuit  Court. 

The  only  case  which  has  come  before  the  Supreme  Court,  was 
that  of  ex  parte  Bollman  et  aL,  4  Cranch,  125.  In  this  case  it 
was  decided  that,  "  if  a  body  of  men  be  actually  assembled  for  the 
purpose  of  effecting  by  force  a  treasonable  purpose,"  this  is  levy- 
ing war.  What  is  a  treasonable  purpose  ?  If  the  object  be  en- 
tirely to  overthrow  the  government,  at  any  one  place,  by  force, 
as  at  New  Orleans,  which  is  the  case  mentioned  by  the  Supreme 
Court,  that  is  a  treasonable  purpose.  But  a  conspiracy  to  do  this, 
and  actually  enlisting  men  who  never  assemble,-is  not  sufScient  to 
constitute  the  crime  of  treason.  There  must  be  an  actual  assem- 
blage of  men,  for  the  purpose  of  carrying  the  conspiracy  into 
effect  by  force.  So  also,  it  is  a  treasonable  purpose,  if  the  object 
be  to  prevent,  by  force,  the  execution  of  any  one  law  of  the  United 
States,  in  all  cases ; — for  it  is  entirely  to  overthrow  the  govern- 
ment as  to  one  of  its  laws.  And  if  there  be  an  actual  assemblage 
of  men,  for  the  purpose  of  carrying  such  an  intention  into  effect, 
that  is,  of  acting  together,  and  preventing,  by  force,  the  execution 
of  the  law  generally — ^in  all  cases  it  will  constitute  a  levying  of 
war. 

But  the  sudden  outbreak  of  a  mob,  or  the  assembling  of  men 
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in  order  by  force  to  defeat  the  execution  of  the  law,  in  a  particu- 
lar instance,  and  then  to  disperse,  without  the  intention  to  con- 
tinue together,  or  to  re-assemble  for  the  purpose  of  defeating  the 
law  generally,  in  all  cases,  is  not  levying  war.  If  war  be  actually 
levied,  persons  may  be  guilty,  although  not  present  with  the  force 
actually  assembled.  "  All  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are  to  be  considered 
as  traitors." 

There  are  minor  offences  created  and  defined  by  Acts  of  Con- 
gress alone.  By  Statute  of  the  30th  of  April,  1790,  chap.  9, 
sec.  22,  it  is  enacted,  ''  That,  if  any  person  or  persons  shall  know- 
ingly and  wilfully  obstruct,  resist,  or  oppose  any  officer  of  the 
United  States,  in  serving  or  attempting  to  serve  or  execute  any 
mesne  process,  or  warrant,  or  any  rule  or  order,  of  any  of  the 
courts  of  the  United  States,  or  any  other  legal  or  judicial  writ  or 
process  whatsoever,  or  shall  assault,  beat  or  wound  any  officer  or 
other  person,  duly  authorized  in  serving  or  executing  any  writ, 
rule,  order,  process,  or  warrant  aforesaid,  every  person  so  know- 
ingly and  wilfully  offending  in  the  premises,  shall,  on  conviction 
thereof,"  be  punished  by  fine  and  imprisonment. 

Thus  you  perceive,  that,  for  more  than  sixty  years,  indeed,  from 
the  foundation  of  the  government,  it  has  been  a  criminal  offence 
to  resist,  or  oppose,  or  obstruct  the  marshal  in  the  execution  of  a 
warrant  or  other  legal  process ;  and  so  plain  is  the  utility  and 
necessity  of  this  provision,  that,  during  all  that  time,  no  voice  has 
been  raised  against  it.  So  far  from  impairing  the  energy  with 
which  the  laws  are  to  be  executed,  the  people,  by  their  legislation, 
have  added  new  sanctions.  Thus,  by  Statute  of  March  2d,  1831, 
chap.  99,  sec.  2,  it  is  enacted,  ^'  That,  if  any  person  or  persons 
shall  corruptly,  or  by  threats  or  force,  endeavor  to  infiuence,  in- 
timidate, or  impede  any  juror,  witness,  or  officer,  in  any  court  of 
the  United  States,  in  the  discharge  of  his  duty,  or  shall  corruptly, 
or  by  threats  or  force,  obstruct  or  impede,  or  endeavor  to  obstruct 
or  impede,  the  due  administration  of  justice  therein,  every  person 
or  persons  so  offending,  shall  be  liable  to  prosecution  therefor,  by 
indictment." 

This  salutary  enactment  to  secure  the  free  course  of  law  has 
been  in  force  for  nearly  twenty  years  without  objection.     But  we 
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have  recently  heard  that  not  only  should  the  courts  be  impeded 
in  administering  the  law,  but  that  the  marshal  should  be  obstruct- 
ed, and  even  resisted  by  force,  in  the  execution  of  legal  process, 
because  of  a  recent  statute  providing  for  the  arrest  and  deliyering 
up  of  fugitives  from  labor.  It  is  to  be  observed  that  this  statute 
subjects  no  person  to  arrest,  vho  was  not  before  liable  to  be  seised 
and  carried  out  of  the  State ;  for,  ever  since  the  adoption  of  the 
Constitution,  these  same  persons  have  been  liable  to  be  taken  and 
carried  away,  by  those  from  whose  service  they  had  escaped.  For 
a  pre-existing  right  created  by  the  Constitution  and  affirmed  by 
the  Supreme  Court  of  the  United  States,  Congress  has  provided 
a  new  remedy,  by  legal  process  to  be  executed  by  a  public  officer, 
and  has  added  penal  sanctions  more  effectually  to  ensure  the  exe- 
cution of  the  law. 

If  it  have  not  all  the  safeguards  we  could  wish,  so  neither  had 
the  statute  of  1798,  passed  by  the  fathers  of  the  Constitution,  with 
the  approbation  of  Washington,  and  sustained  by  the  people  for 
more  than  half  a  century. 

The  Constitution  commands  that  fugitives  from  labor  shall  be 
delivered  up.  The  Supreme  Court  has  decided  that  it  belongs 
to  Congress  to  provide  the  means.  Congress  has  enacted  this 
law.  It  is  imperative,  and  will  be  enforced.  Let  no  man  mis- 
take the  mildness  and  forbearance  with  which  the  criminal  code 
is  habitually  administered,  for  weakness  or  timidity.  Resistance 
must  make  it  sternly  inflexible. 

Discussion  is  free.  Men  of  all  classes  and  of  every  shade  of 
opinion  may,  by  argument  or  even  declamation  addressed  to  the 
reason  or  the  passions,  endeavor  to  impress  new  views  upon  the 
public  mind.  But  if,  in  their  opposition  to  the  expressed  will  of 
society,  they  pass  from  words  to  deeds,  and  embody  mischieToos 
doctrines  into  criminal  acts  of  resistance  to  law,  whoever  they  may 
be,  and  whatever  may  be  their  position  or  their  ultimate  purposes, 
they  must  sooner  or  later  find  that  the  law  is  irresistible  and  over- 
whelming. The  people  have  been  so  long  accustomed  to  absolute 
repose  and  security  under  the  quiet  administration  of  law,  that 
they  are  not  easily  brought  to  believe  that  it  can  be  obstructed, 
much  less  to  contemplate  the  consequences  of  its  overthrow.  But 
let  them  be  startled  by  acts  of  violence  and  systematic  resistance, 
let  it  be  brought  home  to  them  as  a  practical  question,  whether 
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they  will  live  under  law,  administered  by  responsible  public  agents, 
or  under  the  dominion  of  a  mob,  impelled  by  passion,  guided  by 
no  rule,  and  subject  to  no  restraint,  and  they  will  rush  to  the  sup* 
port  of  the  constituted  authorities,  and  indignantly  repress  the 
spirit  of  anarchy. 

The  Statute  of  1850,  chap.  60,  after  proTiding  that  the  claimant 
of  a  fugitive  from  labor  may  have  a  warrant  for  his  arrest,  or  seize 
him  without  process,  proceeds,  in  the  seventh  section,  to  enact, 
"  That  any  person,  who  shall  knowingly  and  willingly  obstruct, 
hinder  or  prevent  such  claimant,  his  agent  or  attorney,  or  any 
person  or  persons  lawfully  assisting  him,  her  or  them,  from  arrest- 
ing such  a  fugitive  from  service  or  labor,  either  with  or  without 
process  as  aforesaid,  or  shall  rescue,  or  attempt  to  rescue,  such 
fugitive  from  service  or  labor,  from  the  custody  of  such  claimant, 
his  or  her  agent  or  attorney,  or  other  person  or  persons  lawfully 
assisting  as  aforesaid,  when  so  arrested,  pursuant  to  the  authority 
herein  given  and  declared ;  or  shall  aid,  abet,  or  assist  such  person 
so  owing  service  or  labor  as  aforesaid,  directly  or  indirectly,  to 
escape  from  such  claimant,  his  agent  or  attorney,  or  other  person 
or  persons  legally  authorized  as  aforesaid ;  or  shall  harbor  or  con- 
ceal such  fugitive,  so  as  to  prevent  the  discovery  and  arrest  of 
such  person,  after  notice  or  knowledge  of  the  fact  that  such  person 
was  a  fugitive  from  service  or  labor  as  aforesaid,  shall  for  either 
of  said  offences  be  subject  to"  fine  and  imprisonment. 

I  have  thus,  as  I  proposed,  called  your  attention  to  certain  acts 
of  Congress  and  provisions  of  the  Constitution.  They  are  the  law 
of  the  land,  and  it  is  our  most  solemn  duty  faithfully  to  execute 
them.  In  the  words  of  the  oath  which  you  have  just  taken,  you 
are  to  do  this,  "without  fear,  or  favor,  affection,  or  hope  of  reward," 
presenting  "  things  truly  as  they  come  to  your  knowledge,  accord- 
ing to  the  best  of  your  understanding." 

Here  I  might  close ;  but,  as  great  efforts  have  been  made  to 
convince  the  public  that  the  recent  law  cannot  be  enforced  with  a 
good  conscience,  but  may  be  conscientiously  resisted ;  and  an  im- 
pression may  have  been  made  on  some  of  your  number,  thus  pre- 
Benting  an  obstacle  to  the  discharge  of  a  plain  legal  duty,  I  deem 
it  proper  to  advert  briefly  to  the  moral  aspects  of  the  subject. 

In  this  part  of  the  country,  the  convictions  of  our  understand- 
ing, our  moral  sentiments,  and  our  religious  opinions,  are  adverse 
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to  the  institution  of  slavery.  Hence  some  are  ready  to  conclude, 
in  the  first  place,  that  the  provision  of  the  Constitution  for  deliver- 
ing up  fugitive  slaves  must  be  morally  wrong ;  and,  in  the  next 
place,  that  laws  made  to  carry  it  into  effect  are  to  be  disobeyed 
and  resisted. 

Neither  of  these  propositions  legitimately  follows  from  the  pre- 
mises. 

As  to  the  first.  The  States,  without  the  Constitution,  would 
be  to  each  other  foreign  nations.  The  first  duty  of  every  nation 
is  the  preservation  and  protection  of  its  own  citizens.  It  is  for 
this,  primarily,  that  political  societies  are  formed  and  their  re- 
straints submitted  to.  If,  then,  any  nation  finds  that  hospitality 
to  foreign  fugitives  is  inconsistent  with  its  own  peace  and  safety, 
it  has  a  right  to  refuse  such  hospitality,  and  to  say,  to  all  snch 
foreigners,  we  cannot  receive  you  amongst  us,  and  if  you  come} 
we  must  deliver  you  up  to  the  dominion  of  your  own  government ; 
and  it  may  rightfully  make  a  compact  with  such  government  for 
such  delivery.  Whether  the  peace  and  safety  of  the  nation  do,  in 
fact,  require  or  authorize  such  compact,  it  is  for  the  nation  itself  to 
decide,  and  its  decision  is  to  be  submitted  to  and  its  engagements 
faithfully  performed. 

Those,  therefore,  who  have  the  strongest  convictions  of  the 
immorality  of  the  institution  of  slavery  are  not  thereby  authorized 
to  conclude  that  the  provision  for  delivering  up  fugitives  slaves  is 
morally  wrong,  or  that  our  fathers  in  Massachusetts  did  not  act 
wisely,  justly,  humanely,  in  acceding  to  the  compacts  of  the  Con- 
stitution. 

But,  secondly,  even  those  who  go  to  the  extreme  of  condemn- 
ing the  Constitution  and  the  laws  made  under  it,  as  unjust  and 
immoral,  cannot,  even  upon  such  an  assumption,  justify  resistance. 
In  their  views,  such  laws  are  inconsistent  with  the  justice  and 
benevolence,  and  against  the  will,  of  the  Supreme  Law-giver,  and 
they  emphatically  ask,  which  shall  we  obey,  the  law  of  man,  or  the 
will  of  God  ?  I  answer,  obey  both.  The  incompatibility,  which 
the  question  assumes,  does  not  exist.  Unjust  and  oppressive  laws 
may,  indeed,  be  passed  by  human  governments.  But  if  Infinite  and 
Inscrutable  Wisdom  permit  political  society  having  the  power 
of  human  legislation  to  establish  such  laws,  may  not  the  same 


APPENDIX.  699 

Infinite  and  Inscrutable  Wisdom  permit  and  require  the  indi- 
vidual, who  has  no  such  power,  to  obey  them  ? 

Can  you  say  that  it  is  His  will  that  we  shall  rise  up  in  forcible 
resistance,  overthrow  the  power  of  the  government,  and,  instead 
of  the  peace  and  security  of  organized  society,  introduce  the 
dominion  of  anarchy  and  violence?  Are  such  the  appointed 
means  for  their  abrogation  ?  Unjust  laws  have  always  existed. 
Until  a  recent  period,  poor  and  honest  debtors  were,  even  here, 
oppressively  imprisoned ;  and,  in  England,  stealing,  to  the  value  of 
more  than  a  shilling,  was  punishable  with  death,  and  the  code 
numbered  more  than  one  hundred  and  fifty  capital  offences.  The 
wise  and  the  good  saw  that  these  laws  were  cruel  and  unnecessary. 
They  did  not  rush  to  arms,  or  counsel  disobedience.  But,  by  the 
diffusion  of  knowledge,  by  reason  and  persuasion,  they  changed 
the  public  mind,  and  the  laws  were  peaceably  ameliorated.  The 
fruits  of  justice  and  benevolence,  like  the  fruits  of  the  natural 
world,  are  to  be  matured  by  mild  and  genial  influences. 

The  punishment  of  death  is  still  inflicted  by  our  laws. 

Many  good  men  firmly  believe  that  society  has  no  right  to  take 
the  life  of  one  of  its  members.  With  them  capital  punishment  is 
tlie  highest  injustice  and  the  greatest  wrong  that  can  be  inflicted. 
But  they  do  not  counsel  resistance,  to  convulse  society  and  over- 
throw the  government,  but  quietly  and  conscientiously  submit  to 
the  peaceful  execution  of  the  laws. 

But  we  are  told  by  some,  that,  the  law  being  morally  wrong, 
conscience  tells  them  to  resist  it.  Conscience,  indeed,  is  to  be 
reverenced  and  obeyed,  but  still  we  must  remember  that  it  is  fal- 
lible, especially  where  the  rights  of  others  are  concerned,  and  may 
lead  us  to  do  great  injustice.  Some  have  an  impression  that  it  is 
the  divinity  within  them,  an  unerring  and  infallible  guide.  Hence 
they  cannot  believe,  or  conceive,  that  opposition  to  their  views  can 
be  conscientious.  It  is  this  lurking  fallacy,  this  tacit  assumption 
of  personal  infallibility,  that  makes  them  intolerant  toward  others, 
and  inaccessible  to  argument. 

I  speak  not  of  those  who  believe  that  they  have  special  inspira- 
tion from  above ;  that  a  miracle  has  been  wrought  for  their  guid- 
ance. Such  are  beyond  the  scope  of  human  reason,  and  fit  sub- 
jects either  of  consecration,  or  a  mad-house,  according  as  their 
belief  is  founded  on  reality  or  delusion.    But,  with  those  who  are 
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tinder  the  dominion  of  the  established  laws  of  the  moral  and  inteU 
lectual  world,  conscience  is  fallible.  The  annak  of  the  world 
abound  with  enormities  committed  by  a  narrow  and  darkened  con- 
science. A  man  may  incur  great  moral  goilt,  not  indeed  by  fol- 
lowing his  conscience,  but  by  neglecting  the  means  of  rectifying 
and  enlightening  it.  Its  dictates  are  yaried,  not  only  according 
to  moral  constitution,  but  the  intellectual  power  and  extent  of  in- 
formation of  the  individual.  The  purer  the  motive,  the  more 
extensive  the  knowledge,  and  the  greater  the  mental  ability,  the 
more  enlightened  will  be  the  conscience,  and  the  more  correct  its 
decisions. 

The  moral  faculty  or  moral  judgment  being  thus  fallible,  there 
may  be  a  conflict  of  consciences.  Let  me  present  an  illustratioii* 
A  ship  arrives  with  sick  passengers.  One  class  of  men  insist  that 
the  disease  is  contagious,  and  that  they  shall  not  be  permitted  to 
land  and  spread  a  general  pestilence.  Another  class  insist  that 
it  is  not  contagious,  and  that  it  would  be  cruelty  to  compel  them 
to  remain  on  ship-board,  aggravating  their  sufferings  and  their 
danger.  With  both  it  is  a  question  of  humanity — of  conscience. 
Again,  certain  strangers  seek  an  asylum  amongst  us.  One  class 
of  our  citizens  see  in  them  only  fugitives  from  oppression,  whom 
we  can  easily  and  securely  receive  and  protect.  Another  class 
believe  that  they  bring  with  them,  not  physical  but  moral  con- 
tagion, that  their  presence  will  endanger  the  public  peace  and 
individual  safety,  that  it  may  embroil  us  with  other  States,  and 
bring  upon  us  the  sufferings  and  horrors  of  external  and  internal 
war  and  convulsions.  The  one  class  urge  the  obligations  of  hos- 
pitality and  benevolence,  the  other  the  obligations  of  self-preser- 
vation, and  the  sacred  duty  of  preserving  those  whom  nature  and 
society  have  committed  to  their  protection. 

Both  are  equally  sincere,  conscientious,  and  resolute.  Which 
shall  yield  ?  Is  there  no  appeal  but  to  force  ?  I  answer,  yes. 
And  the  arbiter  must  be  society, — organized  society, — ^pronounc- 
ing its  decision  through  its  regularly  constituted  agents.  This  is 
the  moral  judgment,  the  embodied  conscience,  of  the  political  com- 
munity. To  this  not  only  is  each  individual  bound  to  submit,  but 
it  is  a  new  and  controlling  element  in  forming  his  own  moral  judg- 
ment.  An  act,  which  before  may  have  been  innocent,  is  now  crimi- 
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naly  and  its  commission  not  only  opposed  to  the  will,  but  snbyer* 
siye  of  the  order,  peace,  existence  of  the  political  society. 

Submission  is  a  moral  duty.  This  is  as  certain  as  that  the 
Creator  made  man  a  social  being,  and  designed  that  he  should  lire, 
not  in  perpetual  anarchy,  but  in  peace  and  security ;  for  human 
government  is  the  only  means  which  Infinite  Goodness  has  pro- 
vided, for  preserving  us  from  unceasing  conflict  and  violence.  To 
submit  to  the  law  of  the  land  is,  then,  to  obey  the  will  of  God. 

It  may  be  asked,  is  resistance  never  justifiable  ?  Is  there  no 
exception  ?  I  answer,  yes !  When  oppression  present  and  pros- 
pective is  so  great  as  to  justify  a  resort  to  the  ultimate  right  of 
revolution.  But  this  is  not  to  be  done  from  impulse  or  feeling,  but 
from  the  calm  and  careful  consideration  of  the  dangers  and  diffi- 
culties of  the  proposed  remedy.  A  wise  man  will  reflect  that 
evils,  great  evils,  must  exist  under  every  human  government ;  that 
a  perfect  fabric  cannot  be  made  of  imperfect  materials,  and  that, 
whatever  he  may  attempt,  he  must  still  work  by  and  with  fallible 
man,  with  all  his  blindness,  weakness  and  passion. 

If,  after  a  deliberate  contemplation  of  the  convulsions  and  mise- 
ries attending  the  overthrow  of  the  existing  government,  and  the 
hazards  and  uncertainties  of  establishing  a  better  on  its  ruins,  he 
firmly  believes  the  permanent  happiness  of  the  community  re- 
quires the  attempt,  he  may  conscientiously  make  it.  Under  a 
despotism,  such  a  case  may  occur  not  unfrequently,  but  we  can 
hardly  suppose  it  to  exist  in  a  republic,  where  the  laws  are  made 
by  the  people  themselves,  through  agents  freely  appointed  for 
short  periods,  by  frequent  elections. 

In  our  own  country,  if  there  be  any,  who,  contemplating  the 
infirmities  of  our  nature,  the  history  of  our  race,  what  has  been 
accomplished  in  all  ages  that  have  passed,  and  what  is  now  the 
condition  of  mankind  under  all  other  political  institutions,  and 
looking  at  our  own  government,  its  history  and  its  hopes,  its  past 
performance  and  future  promise,  can  then  desire  its  destruction, 
in  the  vain  and  desperate  hope  of  establishing  a  better  in  its  stead, 
they  must  be  inaccessible  to  reason  or  remonstrance,  and  of  that 
unfortunate  class  in  whose  minds  judgment  is  dethroned,  and 
monomania  holds  usurped  dominion. 
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Within  a  few  months  after  the  Presidential  Election,  in  Noyem- 
ber,  1860,  several  States  seceded  from  the  Union.  The  foUoiring 
charge  was  delivered  by  Judge  Sprague,  to  a  grand  jury  at  Boston, 
in  March,  1861. 


CHARGE 

M^BCH,  1861. 


Obntlembn  of  the  Grand  Jury  : — ^It  is  the  duty  of  the  Court 
to  give  yon  some  instructions  upon  the  criminal  jurisprudence  of 
the  United  States. 

The  times  invite  especial  attention  to  that  branch  which  relates 
to  resistance  to  the  laws,  and  endeavors  to  subvert  the  national 
authority. 

The  government  of  the  United  States  is  often  spoken  of  as  if  it 
were  a  mere  confederacy.  This  is  a  fundamental  and  dangerous 
error.  We  had  a  confederacy  during  the  revolution,  but  when 
the  external  pressure  of  a  foreign  war  was  removed,  its  inherent 
weakness  was  such  as  to  render  it  indispensable  that  a  government 
should  be  substituted  in  its  stead.  This  was  achieved  by  the  Con- 
stitution of  the  United  States.  It  emphatically  established  a 
government  with  the  highest  attributes  of  sovereignty,  embracing 
a  legislature  to  enact  laws,  a  judiciary  to  expound  them,  and  an 
executive  to  enforce  them.  These  laws  operate  directly  upon  in- 
dividuals. The  several  States  also  have  a  power  of  legislation 
within  their  respective  limits. 

Thus,  in  our  complex  system,  we  have  two  governments,  each 
with  a  power  of  legislation  over  the  same  territory,  and  acting 
upon  the  same  persons.  The  danger  of  a  conflict  of  laws  from 
these  two  sources  was  palpable,  and  our  fathers  wisely  and  care- 
fully provided  against  it.  They  marked  out  the  sphere  of  the 
general  government  with  all  practicable  clearness  and  precision, 
and  within  that  sphere  made  its  power  supreme.  This  supremacy 
was  not  left  to  inference,  but  is  provided  for  in  the  most  explicit 
terms. 

Art.  VI  says :  "  This  Constitution,  and  the  laws  of  the  United 
States  which  shall  be  made  in  pursuance  thereof,  and  all  treaties 
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made,  or  which  shall  be  made,  mider  the  authority  of  fhe  United 
States,  shall  be  the  supreme  law 'of  the  land;  and  the  judges,  in 
every  State,  shall  be  bound  thereby,  anything  in  the  Constitution 
or  laws  of  any  State  to  the  contrary  notwithstanding.'* 

Thus  the  Constitution  and  laws  of  the  United  States  extend  and 
are  paramount  over  all  the  territory  of  every  State,  and  cannot 
be  annulled,  nor  the  force  of  either  of  them  be  in  any  degree  im- 
paired by  any  law  of  a  State,  no  matter  in  what  form,  or  with  what 
solemnity,  such  law  may  have  been  enacted,  or  by  what  name  it 
may  be  designated ;  whether  it  be  a  constitution,  an  ordinance,  a 
statute,  or  a  resolve.  So  far  as  it  conflicts  with  the  Constitution,  or 
with  any  valid  law  of  the  United  States,  it  is  utterly  nugatory,  and 
can  afford  no  legal  protection  whatever  to  those  who  act  under  it. 
The  criminal  code  of  the  United  States  is,  therefore,  in  full  force 
over  all  persons  and  places  within  the  limits  of  the  thirty-four 
States,  notwithstanding  any  attempt  to  invalidate  them  by  any 
organization,  whether  in  the  form  of  State  legislatures,  conven- 
tions, or  other  voluntary  associations. 

The  highest  crime  known  to  our  law  is  treason.  This  offeuQe  is 
defined  by  the  Constitution  itself  in  the  following  words : — 

*'  Treason  against  the  United  States  shall  consist  only  in  levy- 
ing war  against  them,  or  in  adhering  to  their  enemies,  giving  them 
aid  and  comfort." 

These  terms,  "levying  war,"  "adhering  to  enemies,"  "giving 
them  aid  and  comfort,"  were  not  new.  They  had  been  well  known 
in  English  jurisprudence  at  least  as  far  back  as  the  reign  of  Ed- 
ward III.  They  had  been  frequently  the  subject  of  judicial  expo- 
sition, and  their  meaning  was  to  a  great  extent  well  settled. 

The  question  what  amounts  to  levying  war,  arose  soon  after  the 
adoption  of  our  Constitution,  in  the  several  trials  of  Mitchell, 
Vigol  and  Fries,  for  being  engaged  in  the  Pennsylvania  Insurrec- 
tion against  the  law  imposing  a  duty  upon  distilled  spirits,  under 
the  administration  of  Washington,  and  subsequently  in  the  trial 
of  Aaron  Burr,  in  the  year  1807,  and  in  the  case  of  United  States 
V.  Hoxiey  in  the  year  1808.    These  were  trials  in  the  Circuit  Court. 

The  only  case  which  has  come  before  the  Supreme  Court,  wa« 
that  of  JSx  parte  Bollman  et  aLy  4  Cranch,  125.  It  is  settled  that 
if  a  body  of  men  be  actually  assembled  for  the  purpose  of  effect- 
ing a  treasonable  purpose  by  force,  that  is  levying  war.     But  it 
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must  be  an  assemblage  in  force,  a  military  assemblage  in  a  condi- 
tion to  make  war.  (a)  A  mere  conspiracy  to  overthrow  the  govern- 
ment, however  atrocious  such  conspiracy  may  be,  does  not  of  itself 
amount  to  the  crime  of  treason.  Thus,  if  a  convention,  legisla- 
ture, junto,  or  other  assemblage,  entertain  the  purpose  of  subvert- 
ing the  government,  and  to  that  end  pass  acts,  resolves,  ordinances 
or  decrees,  even  with  the  view  of  raising  a  military  force  to  carry 
their  purpose  into  eifect,  this  alone  does  not  constitute  a  levying 
of  war. 

What  is  a  treasonable  purpose  ? 

If  the  object  be  to  prevent  by  force  the  execution  of  any  public 
law  of  the  United  States,  generally  and  in  all  cases,  that  is  a  trea- 
sonable purpose,  for  it  is  entirely  to  overthrow  the  government  as 
to  one  of  its  laws.  And  if  there  be  such  an  assemblage  as  I  have 
already  described,  for  the  purpose  of  carrying  such  an  intention 
into  effect  by  force,  it  will  constitute  levying  war. 

But  the  sudden  outbreak  of  a  mob,  or  the  assembling  of  m^n  in 
order,  by  force,  to  defeat  the  execution  of  the  law,  in  a  particular 
instance,  and  then  to  disperse,  without  the  intention  to  continue 
together,  or  to  re-assemble  for  the  purpose  of  defeating  the  law 
generally,  in  all  cases,  is  not  levying  war. 

If  the  purpose  be  entirely  to  overthrow  the  government  at  any 
one  place,  by  force,  that  is  a  treasonable  purpose. 

This  was  the  well  known  law  before  the  adoption  of  our  Consti- 
tution, and  has  been  affirmed  by  the  Supreme  Court  of  the  United 
States  in  Ex  parte  Bollman  et  ah  The  place  to  which  that  case 
had  reference  was  New  Orleans. 

And  if  a  body  of  men  be  actually  assembled  in  force,  in  a  con- 
dition to  make  war,  in  order  to  overturn  the  government  at  any 
one  place  by  force,  that  is  levying  war.  Nor  is  it  necessary  that 
the  assemblage  should  be  with  military  arms  and  array — ^numbers 
may  supply  the  requisite  force. 

If  any  such  assemblage  for  the  purpose  of  subverting  the  govern- 
ment at  any  place,  take  forcible  possession  of  any  fort,  arsenal,  or 
other  property  of  the  United  States,  it  is  a  still  more  flagrant 
act  of  levying  war. 

If  such  acts  have  been  committed  anywhere  within  the  United 


(a)  Burr's  Trial,  vol.  2,  p.  422. 
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States,  it  may  become  a  material  inquiry,  how  far  persons,  who 
are  not  present  with  the  body  of  men  so  assembled,  may,  although 
distant,  be  involved  in  the  guilt,  and  subject  to  the  penalties,  of 
treason.  If  war  be  actually  levied,  "All  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the  scene  of  action, 
and  who  are  actually  leagued  in  the  general  conspiracy,  are  to  be 
considered  as  traitors.*'(a) 

Thus  far  the  law  has  been  decided  by  the  highest  authority.  I 
do  not  think  it  necessary,  on  this  occasion,  to  go  farther  and  in- 
quire^ to  what  extent  the  English  doctrines  are  to  be  followed 
under  our  definition  of  treason. 

Thus  if  a  person  in  league  with  those  who  are  levying  war  send 
them  arms,  provisions,  money  or  intelligence  for  the  purpose  of 
aiding  them,  he  may  be  a  traitor,  however  distant  from  the  place 
of  their  assemblage. 

Therefore,  if  the  actual  assemblage  be  at  Charleston  or  at  New 
Orleans,  any  person  owing  allegiance  to  the  United  States,  how- 
ever distant  he  may  be,  may  become  a  traitor  by  being  in  conspi- 
racy with  them,  and  rendering  them  assistance.  It  is  possible, 
therefore,  that  such  acts  may  be  within  the  jurisdiction  of  this 
court,  so  far  as  to  be  proper  subjects  for  your  investigation. 

The  Constitution  has  not  only  defined  the  crime  of  treason,  but 
prescribed  a  rule  of  evidence : — 

"No  person  shall  be  convicted  of  treason,  unless  on  the  testi- 
money  of  two  witnesses  to  the  same  overt  act,  or  on  confession  in 
open  court/' 

The  reason  of  these  extraordinary  safeguards  is  to  be  found  in 
the  nature  of  the  offence,  and  in  the  pages  of  history.  An  attempt 
to  overthrow  the  government  excites  the  deepest  indignation  in 
great  numbers,  especially  in  those  who  are  imbued  with  a  warm 
and  devoted  patriotism,  the  cherished  sentiment  of  a  life-time, 
strengthened  by  a  matured  conviction  of  the  vastness  of  the  in- 
terests which  are  wrapped  up  in  the  inviolability  of  the  sovereign 
power,  that  power  which  is  the  guardian  of  their  safety,  the  daily 
dispenser  of  blessings,  and  the  object  of  their  prayers.  A  traitor- 
ous assault  upon  it  arouses  the  strongest  passions,  and  in  the  keen- 
ness of  their  resentment,  and  the  eager  pursuit  of  the  guilty,  they 

(a)  Ex  parte  BoUman  et  al,,  4  Crancb,  126. 
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are  apt  to  break  down  the  barriers  which  are  essential  to  the  pro- 
tection of  innocence.  Our  fathers,  therefore,  endeavored  to  reniet 
some  of  these  safeguards  impregnable,  by  imbedding  them  in  the 
fundamental  law. 

By  the  Constitution,  treason,  or  other  crime  committed  within 
the  limits  of  the  United  States,  can  be  tried  only  within  the  State 
and  judicial  district  within  which  it  was  committed ;  and  the 
accused  has  the  right  to  a  trial  by  jury  in  such  State  and  district 

If,  therefore,  treason  has  been  committed  at  Charleston  or  at 
New  Orleans,  it  can  be  tried  only  by  a  jury  in  South  Carolina  or 
Louisiana. 

And  if  the  condition  of  either  of  those  States  be  such  that  the 
judicial  tribunals  of  the  United  States  cannot  or  will  not  perform 
their  functions,  crimes  there  committed,  howerer  atrocious,  cannot 
be  punished  by  the  regular  administration  of  justice. 

The  laws  themselves  are  equally  valid  and  equally  paramount, 
notwithstanding  the  recreancy  of  the  agents  by  whom  they  should 
be  enforced. 

Congress  may  provide  a  more  efficient  judicial  system  than  that 
which  now  exists. 

They  have  heretofore  adopted  some  of  the  State  laws  and  modes 
of  procedure,  and  especially  those  which  prescribe  the  qualifica- 
tions of  jurors,  and  the  mode  in  which  they  shall  be  elected  or 
summoned.  This  is  wise,  as  conducive  to  harmony  and  conveni- 
ence, so  long  as  justice  can  thus  be  duly  administered. 

But  the  United  States  are  under  no  necessity  of  confomdng  to 
State  law,  or  of  using  any  part  of  its  machinery. 

It  is  competent  for  the  national  legislature  to  prescribe  the 
qualifications  of  jurors,  and  the  manner  in  which  they  shall  be 
selected  and  summoned.  They  may  even  authorize  the  marshal 
himself  to  select  suitable  persons.  Indeed,  Congress  may  make 
their  judicial  system  complete  for  the  independent  exercise  of  all 
its  functions. 

As  we  have  seen,  treason  may  be  committed  at  places  remote 
from  the  seat  of  the  rebellion,  by  co-operating  with  the  rebels  and 
sending  them  arms,  intelligence,  or  intentionally  rendering  other 
assistance,  and  the  trial  of  such  offence  will  be  had  in  the  State 
and  district  where  committed. 

As  to  offences  committed  without  the  limits  of  the  United  States, 


APPENDIX.  607 

it  is  left  to  the  national  legislature  to  determine  in  what  place  they 
shall  \)e  tried,  and  this  power  they  have  exercised  by  Statute  of 
1790,  chap.  9,  sec*  8,  and  Statute  of  1825,  chap.  65,  sec.  14,  which 
proyide  that  the  trial  of  all  offences  which  shall  be  committed  upon 
the  high  seas,  or  elsewhere,  out  of  the  limits  of  any  State  or  district, 
shall  be  in  the  district  where  the  offender  is  apprehended,  or  into 
which  he  may  be  first  brought. 

Congress  may  alter  these  statutes,  and  provide  other  places  for 
the  trial  of  such  offences,  whenever  the  public  safety  or  welfare 
may,  in  their  judgment,  render  it  proper;  but  as  the  law  now 
stands,  when  a  crime  has  been  committed  on  the  high  seas,  or  in 
any  place  not  within  any  State  or  district,  if  the  offender  has  been 
legally  arrested  without  the  limits  of  the  United  States,  and 
brought  in  custody  into  any  judicial  district,  he  is  to  be  tried  in 
such  district. 

But  if  he  has  not  been  so  brought  into  the  United  States,  he 
must  be  tried  in  the  district  in  which  he  is  apprehended. 

Any  person  owing  allegiance  to  the  United  States,  may  subject 
himself  to  the  penalties  of  treason.(a) 

Allegiance  is  of  two  kinds :  that  due  from  citizens,  and  that  due 
from  aliens  resident  within  the  United  States.  Every  sojourner 
who  enjoys  our  protection,  is  bound  to  good  faith  toward  our 
government,  and  although  an  aUen,  he  may  be  guilty  of  treason 
by  co-operating  either  with  rebels  or  foreign  enemies. 

The  allegiance  of  9,liens  is  local,  and  terminates  when  they  leave 
our  country.  That  of  citizens  is  not  so  limited — although  the 
European  doctrine  of  indissoluble  and  perpetual  allegiance  has 
not  been  accepted  in  this  country. 

There  are  minor  offences  created  by  acts  of  Congress. 

Misprision  of  treason  is  defined  by  Stat.  1790,  chap.  9,  sec.  2, 
which  declares  that  if  any  person  having  knowledge  of  the  com- 
inission  of  any  treason,  ^'  shall  conceal,  and  not,  as  soon  as  may 
]^e,  disclose  and  make  known  the  same  to  the  President  of  the 
United  States,  or  some  one  of  the  judges  thereof,  or  to  the  presi- 
dent or  governor  of  a  particular  State,  or  some  one  of  the  judges 
or  justices  thereof,"  such  person,  on  conviction,  shall  be  subject  to 
fine  and  imprisonment. 

(a)  Stat  1790,  chap.  9,  sec  1. 
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By  section  22,  of  the  same  statute,  it  is  made  a  criminal  of- 
fence knowingly  and  wilfully  to  obstruct,  resist,  or  oppose  any 
officer  of  the  United  States,  in  serving  or  attempting  to  serre  or 
execute  any  order  of  any  court  of  the  United  States,  or  any  legal 
or  judicial  writ  or  process  whatever,  or  to  assault,  beat,  or  wound 
any  officer  or  other  person  duly  authorized  in  serving  or  executing 
any  such  order  or  process. 

By  Stat.  1831,  chap.  99,  sect.  2,  it  is  enacted, — 

That,  if  any  person  shall  corruptly,  or  by  threats  or  force, 
endeavor  to  influence,  intimidate,  or  impede  any  juror,  witness,  or 
officer,  in  any  court  of  the  United  States,  in  the  discharge  of  his 
duty,  or  shall  corruptly,  or  by  threats  or  force,  obstruct  or  im- 
pede, the  due  administration  of  justice  therein,  every  person  so 
offending  shall  be  liable  to  prosecution  therefor  by  indictment. 

Such  are  the  criminal  offences  which  have  been  created  by  the 
Constitution  and  acts  of  Congress,  for  the  preservation  of  the 
government  and  the  effectual  execution  of  its  laws. 

It  has  been,  at  a  former  period,  and  is  now  a  momentous  ques- 
tion, whether,  under  our  complex  system,  there  is  any  power 
extrinsic  to  that  of  the  national  government  by  which  its  laws 
can  be  rightfully  resisted,  or  their  obligation  impaired.  There  is 
no  such  power. 

As  I  have  already  said  to  you,  the  authority  of  the  United 
States,  within  their  sphere,  is  supreme.  This  is  a  vital  principle. 
It  was  so  regarded  by  the  framers  of  the  Constitution,  and  they 
have  secured  it  in  the  most  explicit  and  emphatic  terms.  This 
Constitution,  and  the  laws  made  pursuant  thereto,  shall  be  the 
supreme  law  of  the  land.  And  to  render  this  effectual,  they  pro- 
vided that  the  government  which  they  created  should  be  the  final 
judge  of  the  extent  of  its  own  powers,  and  the  meaning  of  its  own 
laws.  And  to  this  end,  they  established  a  judicial  department  as 
a  co-ordinate  branch  of  the  government,  to  expound  and  enforce 
the  provisions  of  the  Constitution  and  the  acts  of  Congress.  Nor 
is  this  all.  In  order  that  the  laws  of  the  United  States  should  be 
practically  as  well  as  theoretically  supreme,  they  created  an  exe- 
cutive department,  clothed  with  full  power  to  enforce  the  laws. 
And  thus  a  government,  paramount  in  all  its  departments,  was 
established. 

This  supremacy  has  not  always  been  acquiesced  in.     The  legis- 
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lation  of  a  great  country  can  never  meet  with  nniyersal  approba- 
tion. And  it  has  sometimes  happened  that  acts  of  Congress  have 
been  adverse  to  the  opinions  or  supposed  interests  of  many  per- 
sons, sometimes  constituting  a  majority  in  particular  States. 

And  in  such  cases,  unwilling  to  submit,  they  have  eagerly 
sought  for  some  mode  of  resistance  which  should  wear  the  sem- 
blance of  legality,  and  to  this  end  have  invoked  State  interposi- 
tion, and  the  cover  of  State  authority. 

Such  was  nullification.  That  doctrine  did  not  deny  the  para- 
mount obligation  of  laws  constitutionally  enacted,  but  it  arrogated 
for  a  State  the  right  to  determine,  in  the  last  resort,  whether  a 
law  was  constitutional  or  not.  It  sought  to  overthrow  the  judicial 
power  by  denying  its  supremacy,  and  claimed  for  every  State  the 
right  to  judge  of  the  extent  of  the  powers  of  the  general  govern- 
ment, and  of  the  validity  of  its  laws,  and  to  limit,  restrain,  or 
annul  them,  according  to  the  views  of  each  State. 

This  doctrine,  once  formidable,  has  now  few  adherents. 

Some  of  the  adversaries  of  national  legislation,  while  conceding 
the  supremacy  of  the  legislative  and  judicial  departments,  have 
sought  to  render  their  decrees  nugatory  by  impairing  the  execu- 
tive power,  by  which  alone  they  can  be  carried  into  practical  effect. 
And  to  this  end  also  they  have  invoked  State  interference,  or  as- 
sumed the  garb  of  State  authority.  Some  believe  that  the  attempt 
thus  to  impair  the  action  of  the  executive  officers  of  the  United 
States  has  not  been  wholly  without  success. 

It  seems  now  to  be  admitted,  that  if  an  United  States  marshal 
hold  a  legal  precept,  commanding  him  to  arrest  a  person,  or  take 
an  article  of  property,  if  such  person  or  property  be  in  the  cus- 
tody of  a  sheriff  under  a  State  process  to  enforce  even  a  subordi- 
nate right,  the  marshal  cannot  execute  his  precept,  but  that  the 
person  and  the  property,  although  within  his  district,  are  beyond 
his  reach,  so  long  as  the  custody  of  the  sheriff  shall  continue. 
This  I  understand  to  be  the  decision  of  the  Supreme  Court  of  the 
United  States,  in  the  absence  of  any  act  of  Congress  upon  the 
subject,  (a) 

This  conclusion  has  been  reached  by  assuming  that  the  govern- 
ments or  jurisdictions  under  which  the  marshal  and  sheriff  respec- 

(a)  Taylor  et  al,  v.  Carrylj  20  How.  683. 
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tively  act,  are  not  oaly  distinct,  but  in  this  respect  have  equal  and 
co-ordinate  authority,  and  thence  inferring  that  the  one  who  first 
gets  actual  possession,  under  his  precept,  is  to  retain  the  custody 
against  the  other,  without  regard  to  the  character  of  the  laws  under 
which  they  respectively  act.  And  it  has  also  been  held,  that  if  a 
writ  of  habeoB  ecrpuSy  from  a  State  magistrate  or  tribunal,  be 
directed  to  an  United  States  marshal,  he  is  to  make  return  stat- 
ing the  authority  by  which  he  holds  his  prisoner.  He  is  not  to 
produce  the  body,  but  to  state  the  reason  why  he  declines  to  do 
90.{a) 

This  conclusion  has  be^i  adopted  as  a  n^easure  of  peace,  and  as 
a  plain  and  practical  mode  of  preventing  contest  and  violence  be- 
tween executive  ofScers  holding  conflicting  precepts  from  their 
respective  superiors. 

The  adoption  of  such  a  rule  manifests  ijioderation  and  absti- 
nence on  the  part  of  the  national  authorities.  And  yet  there  are 
those  who  think  that  this  is  not  conceding  enough,  but  that  a 
prisoner  held  by  a  marshal,  under  a  legal  precept  of  the  United 
States,  may  be  taken  from  his  custody  by  a  sheriff  holding  a  state 
process.  Some  have  supposed  that  this  could  be  accomplished  by 
putting  into  the  hands  of  the  sheriff  a  eapiM  writ,  commandbig 
him  to  take  the  prisoner  therein  described,  and  giving  such  writ 
the  name  of  habeoi  corpiu, . 

Again,  it  has  been  supposed  that  the  custody  of  the  marshal 
could  be  divested,  and  all  his  power  ended,  by  handing  to  the 
sheriff  a  warrant  to  arrest  the  person  upon  some  criminal  charge. 
As  if  the  name  or  nature  of  a  State  law  could  make  it  potent 
enough  to  defeat  the  es^eoution  of  ^  valid  law  of  the  United  States. 

The  Constitution,  in  the  positive  language  already  quoted, 
makes  such  laws  supreme,  without  limitation  or  exception. 

This  of  itself  is  sufficient. 

]But  it  does  pot  stop  even  there,  but  in  anticipation  of  attempts 
to  set  up  adverse  State  authority,  it  adds  these  emphatic  words, 
<*  anything  in  the  constitution  or  la,w8  of  any  State  to  the  con- 
trary notwithstanding."  And  thus  every  law  of  a  State,  civil  or 
criminal,  organic  or  ordinary,  is  rendered  subordinate  to  the  leglti- 

(a)  Ahleman  v.  Booth  and  VnUed  States  ▼.  Booth,  21  How.  506. 
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mate  legislation  of  Congress,  and  must  recede  before  the  action 
of  the  general  govemment  in  its  appropriate  sphere. 

The  disaffected,  at  different  times,  and  in  various  sections  of  the 
Union,  have  earnestly  sought  for  some  legal  mode  of  resisting 
legitimate  authority.  But  it  has  been  in  vain.  There  is  no  such 
anomalous  middle  ground  between  submission  and  rebellion ;  and 
this  last  extreme  has  at  length  been  reached.  Secession  is  but 
another  name  for  revolution ;  for  it  is  vain  to  coutend  for  a  con* 
stitutional  right  to  overthrow  the  Constitution,  and  a  legal  right 
to  destroy  all  law. 

It  is  often  said,  that  the  Constitution  does  not  contemplate 
making  war  upon  a  State.  If  by  this  is  meant  only  that  a  State, 
as  a  political  body,  is  not  to  be  compelled  to  execute  the  laws  of 
the  United  States,  it  is  true,  because  those  laws  act  directly  upon 
individuals,  and  are  not  to  be  enforced  by  State  authority,  but  by 
national  instrumentalities. 

In  other  words,  we  have  a  government,  and  not  a  mere  con- 
federacy. 

But  if,  by  the  proposition  that  the  Constitution  does  not  con- 
template war  upon  a  State,  is  meant  that  the  authority  of  the 
United  States  cannot  be  maintained,  or  its  laws  enforced,  if  a  State 
organization  interpose  to  annul  them,  or  protect  its  citizens  in 
doing  so,  nothing  can  be  more  erroneous.  The  Constitution  un- 
questionably contemplates  this  very  contingency  of  adverse  State 
interposition  or  legislation,  and  provides  against  it,  and  for  the 
national  supremacy,  in  the  clear  and  imperative  language  which 
has  already  been  quoted.  This  supremacy  may  be  maintained  by 
the  whole  physical  force  of  the  nation,  and  whoever  offends  against 
the  law,  is  subject  to  its  penalties,  in  whatever  official  robes  or  in- 
signia he  may  be  clothed,  or  whatever  State  parchments  he  may 
hold  in  his  hand. 

Congress  has  the  right  to  declare  war. 

With  this  high  prerogative  they  are  invested  in  express  terms, 
and  without  limitation  or  condition.  Its  exercise  is  left  to  their 
uncontrolled  discretion. 

The  national  legislature,  therefore,  may  make  war  whenever 
that  dread  calamity  is  an  appropriate  means  of  sustaining  the 
rights  of  the  nation. 

I  have  endeavored,  gentlemen,  to  give  you  a  judicial  exposition 
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of  some  laws  to  which  the  attention  of  a  jury  has  rarely  been 
called.  In  explaining  their  validity  and  extent,  I  have  neces- 
sarily said  something  of  the  powers  of  the  government  for  the 
maintenance  of  their  own  authority.  I  have  confined  myself  to 
vindicating  the  existence  of  those  powers,  and  your  duty  to  in- 
quire into  and  present  offences  under  them.  And  I  wish  to  say 
with  emphasis,  that  I  have  not  intended  to  indicate  any  opinion  as 
to  the  time  or  manner  in  which  they  should  be  exercised  by  other 
departments,  much  less  to  stimulate  any  action.  It  is  for  them, 
in  their  wisdom,  to  decide  when  and  how  the  high  trust  confided 
to  them  shall  be  executed.  It  is  for  the  legislature  and  the  exe- 
cutive, upon  their  grave  responsibility,  to  determine  when  the 
great  and  permanent  interests  of  the  nation  require  them  to  put 
forth  their  strength,  and  when  to  exercise  the  more  difficult  virtue 
of  a  firm  forbearance. 
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ABANDONMENT. 

1.  An  underwriter  can  exercise  no  rights  of  ownership  until  after  an  abandon- 
ment.    Younger  v.  GUmcester  Marine  Ins.  Co,,  236. 

2.  The  master  of  a  vessel  has  not  authority,  bj  virtue  of  his  office,  to  abandon 
her  to  underwriters,    lb. 

3.  If  the  master  make  an  abandonment,  without  authority,  it  may  be  rendered 
valid  by  a  subsequent  ratification  by  the  owner.     Ih. 

4.  But  such  ratification  must  be  within  the  same  reasonable  time  as  is  required 
for  an  original  abandonment.    lb, 

6.  What  is  a  reasonable  time  for  such  ratification  considered.    lb, 

6.  If  a  vessel  is  abandoned,  and  the  underwriter  takes  possession,  repairs  and 
offers  to  return  her,  it  is  an  acceptance  of  the  abandonment  by  operation  of 
law.    lb. 

7.  A  clause  in  the  policy,  declaring  that  "  the  acts  of  the  insured  or  insurers,  in 
recovering,  saving  and  preserving  the  property  insured,  in  case  of  disaster, 
shall  not  be  considered  as  a  waiver  or  acceptance  of  the  abandonment,"  does 
not  authorize  the  keeping  possession  of  the  vessel  for  six  weeks  afler  her  re- 
turn to  her  home  port,  and  making  permanent  and  complete  repairs,    lb, 

8.  In  the  case  of  the  abandonment  of  a  vessel  to  underwriters,  there  must  be  a 
legal  authority  to  transfer  the  property.    lb, 

9.  The  want  of  such  authority  is  not  cured  by  any  waiver  on  the  part  of  the 
underwriters,     lb, 

ABSENT  DEFENDANTS. 

1.  In  a  suit  in  personam,  the  defendants  not  being  within  the  district,  but  their 
property  being  attached,  and  no  appearance  entered,  the  decree  will  not  be 
against  the  defendants  personally,  but  only  against  the  property  attached.  If 
that  property  consist  of  specific  articles,  the  court  will  order  a  sale.  Boyd  v. 
Urquhart,  423. 

2.  Such  sale  will  be  only  of  the  right  of  the  debtor.    lb. 

See  Service. 

ACTION. 
1.  The  statute  which  precludes  a  seaman  from  having  admiralty  process  for  his 
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wages  against  the  vessel,  antil  ten  dajs  after  the  diacharge  of  the  caigo,  does 
not  affect  his  right  to  proceed  in  personam.     The  Commerce,  34. 

2.  A  demand  of  wages,  and  a  refasal  bj  the  owner  to  pay,  till  after  the  ten  days, 
does  not  constitute  a  dispute,  within  the  statute,  so  as  to  authorize  process  m 
rem,  before  the  expiration  of  the  ten  days.    lb, 

3.  A.  seaman  taking  the  note  of  the  master,  not  negotiable^  and  giving  a  receipt 
for  his  wages,  and  putting  the  note  in  suit,  is  not  thereby  precluded  from  pro- 
ceeding by  libel  against  the  vessel  for  his  wages.     The  Harriet,  33. 

4.  It  cannot  be  consideped  as  settled  law,  that  no  action  can  be  maintained  lor 
damages  occurring  from  the  death  of  a  human  being.  CuUing  v.  Seabury, 
522. 

6.  The  master  and  owners  of  a  whaling  ship  are  not  liable  to  be  sued  jointly, 
by  a  seaman,  for  his  lay  or  share.    Matem  v.  Oibha,  158. 

6.  Actions  in  the  admiralty  for  mere  personal  torts,  do  not  survive  the  death  of 
the  person  injured.     Crapo  v.  AUen,  184. 

7.  Where  a  seaman  is  induced  to  assent  to  his  discharge,  upon  payment  of  a 
nominal  sum,  from  just  apprehension  of  future  ill  treatment,  arising  from  the 
misconduct  of  the  master,  such  assent  is  given  under  a  speciee  of  duress;  and 
is  no  bar  to  a  recovery  of  the  amount  actually  due  to  him  at  the  time  of  his 
discharge.    Bates  v.  Seahury,  433, 

8.  A  suit  is  not  terminated  by  the  rendition  of  judgment,  nor  until  satis&c- 
tion  thereof.     Campbell  v.  Hadley,  470. 

9.  A  mate  shipping  at  San  Francisco  for  a  voyage  to  Boston,  via  Calcutta,  and 
wrongfully  discharged  by  the  master  at  Calcutta,  brought  a  libel  against  an 
owner,  for  his  wages  to  Boston,  and  one  against  the  master,  to  recover  dam- 
ages for  his  discharge ;  but  it  not  appearing  that  the  master  had  done  anj 
wrong  or  injury  to  the  mate,  in  discharging  him,  except  that  necessarily  re- 
sulting from  a  violation  of  the  contract,  it  was  held,  he  could  recover  in  one 
suit  only,  and  might  recover  all  he  was  entitled  to,  on  account  of  such  dis- 
charge, against  the  owner,  and  the  libel  against  the  master  was  dismissed. 
Sheffield  v.  Page,  285. 

See  Assignee,  1,2;  Carries,  1,  5,  9 ;  Charter  Party,  3 ;  Colored  Seahkn, 
2,3;  Cross  Libel,  1,2;  Joinder  of  A ctiofs  ;  Master,  30-32;  Mite,  3; 
Mutineer;  Parent  and  Child;  Petitory  and  Possessory  Suits;  Sea- 
men's Wages,  14-21,  30. 

ADMINISTRATOR. 

A  State  statute  will  not  enable  an  administrator  to  maintain  an  action  in  the 
District  Court  for  a  personal  tort  committed  on  his  intestate  on  the  high  seas. 
Crapo  V.  Allen,  184. 

ADMIRALTY. 
See  Assignee,  1,  2;  Jurisdiction,  2-5. 

AGENT. 
A  person  who  contracts  with  the  owner,  to  supply  or  repair  a  foreign  vessel,  for 
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a  round  stim,  is  not,  merely  by  virtae  of  his  contract,  the  agent  of  the  owner. 
The  Brig  Whitaker,  229. 

ANSWER. 

A  libellant  has  not  the  right  to  contest  the  answer  of  the  gamisheei  in  admi- 
ralty.   Shoreyy.BennelljAlB. 

See  FoRBiov  Attachment,  1-5;  7.     ' 

APPEAL. 
See  Costs,  4. 

APPROPRIATION  OF  PAYMENT. 

When  there  are  two  debts,  one  secured  by  a  lien,  and  the  other  not  so  secnred ; 
and  a  general  payment  is  made  by  the  debtor,  without  any  appropriation 
thereof  at  the  time  it  is  made,  either  by  the  debtor,  or  by  the  creditor  with  the 
actual  or  presumed  assent  of  the  debtor,  the  law  will  appropriate  it  to  the 
extinguishment  of  the  debt  secured  by  the  lien.     The  Ship  ArUarctiCj  206. 

ARBITRATION. 
See  AwABD. 

ASSAULT. 
See  Ikdictuent,  1. 

ASSESSOR. 

The  report  of  an  assessor  will  not  be  disturbed,  unless  it  be  shown  that  he  is 
wrong.     Tdber  v.  Jenn^,  315. 

ASSIGNEE. 

1.  An  assignee  of  a  chose  in  acttOTif  may  sue  in  his  own  name,  in  the  admiralty. 
Sfoett  v.  Black,  674. 

2.  And  this  is  so,  if  the  assignment  be  only  of  a  part  of  the  entire  right,  or,  at 
least,  the  respondents  cannot  object,  on  that  ground,  if  the  whole  right  be  re- 
presented by  the  libellants.    lb, 

ASSIGNMENT. 
See  Ferrt,  1 ;  Lien,  27. 

ATTACHMENT. 

Where  a  vessel  was  purchased  by  an  association,  and  a  conveyance  taken  in  the 
names  of  certain  persons  as  iheir  agents,  an  attachment  of  the  vessel,  at  com- 
mon law,  by  a  creditor  of  the  agents,  in  a  suit  against  them,  is  no  obstacle  to 
a  decree  in  favor  of  the  association  for  title  and  possession.  The  TaraniOy  170. 

See  Practice,  10;  Seamen's  Wages,  10. 
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AWARD. 

1.  An  award  where  one  of  the  arbiters  has  prejudged  the  case,  will  be  set  aside. 
Ibber  y.  Jenny,  315. 

2.  An  umpire  mast  hear  the  parties.    lb, 

BILL  OF  LADING. 

1.  Where  the  owner  snccessfullj  repudiates  a  bill  of  lading,  he  cannot,  at  the 
same  time,  set  it  up  as  merging  a  prior  contract.     The  Bark  Edwiny  477. 

2.  The  signing  of  a  bill  of  lading,  after  damage  to  the  cargo,  will  not  increase 
the  liability  of  the  carrier.    Ih. 

3.  The  rights  of  the  parties  are  fixed  by  the  disaster.    lb. 

4.  The  assignee  of  a  bill  of  lading  has  no  right  to  require  a  delivery  of  the  cargo 
without  paying  freight.     The  Schooner  Treasurer,  473. 

5.  But  he  has  a  right  to  have  it  discharged,  so  that  it  can  be  examined,  to  ascer- 
tain whether  it  corresponds  with  the  bill  of  lading,  in  quantity  and  quali^. 
lb. 

6.  Where  the  quantity  is  to  be  ascertained  by  weighing,  the  holder  of  the  bill  of 
lading  has  no  right  to  insist  that  the  certificate  of  a  particular  weigher, 
selected  by  himself,  shall  be  conclusive.    lb. 

7.  If  he  so  insist,  it  is  equivalent  to  a  refusal  to  receive  the  cargo.    lb. 

8.  The  liability  of  a  ship  owner  to  a  charterer  of  the  entire  vessel,  will  not  be 
varied  by  the  fact  that  the  master  gives  a  bill  of  lading,  in  common  form,  for 
the  cargo  taken  on  board  under  the  charter-party.    Lamb  v.  Parkman,  343. 

9.  That  part  of  a  bill  of  lading  which  acknowledges  that  goods  have  been  ship- 
ped, may  be  shown  by  parol  evidence  to  have  been  made  by  mistake.  Sutton 
V.  Kettell,  309. 

10.  It  is  like  any  other  receipt.    lb. 

See  Carrier,  5-8, 10, 13-15 ;  Charter-Partt,  8;  Gonsiokee,  3;  Evidence,  12; 

Master,  2 ;  Mate,  3,  4. 

BILL  OF  SALE. 

Where  there  is  a  bill  of  sale  of  a  vessel,  absolute  on  its  face,  but  by  a  collateral 
agreement  between  the  parties,  defeasible  upon  certain  conditions,  third  per- 
sons cannot  avail  themselves  of  such  conditions  to  defeat  the  title  of  the 
grantee.     The  Ocean,  535. 

BOTTOMRY  BOND. 
See  Witness,  1. 

BURDEN  OF  PROOF. 

In  a  prosecution  for  not  making  the  requisite  report  of  a  vessel's  arrival,  to  the 
officer  of  customs,  the  burden  is  upon  the  government,  to  prove  that  it  was 
not  made  at  the  proper  office.     United  States  v.  Galacar,  545. 

See  Carrier,  15  ■,  Collision,  13 ;  Evidence,  1,  2. 
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CARRIER. 

1.  A  general  ship  at  New  Orleans  took  354  barrels  of  floar  for  Boston,  and  also 
took  on  board  190  barrels  of  spirits  of  turpentine,  the  efflavinm  of  which  in- 
jured the  flour :  Held,  that  the  carrier  was  responsible.  The  Bark  Col,  Led- 
yard,  530. 

2.  If  he  had  shown  an  established  usage  to  carry  those  articles,  as  parts  of  the 
same  cargo,  on  such  a  YOjage,  he  would  have  been  exonerated.    lb, 

3.  It  is  incumbent  on  the  shipper,  to  see  that  his  goods  are  of  such  character 
and  condition,  as  to  bear  the  ordinary  and  usual  treatment  of  such  articles, 
in  the  voyage  on  which  he  sends  them.    Ih, 

4.  The  measure  of  damages  is  the  difference  between  the  fair  market  value  of 
the  flour,  as  delivered  to  the  consignee,  and  what  would  have  been  its  fair 
market  value,  if  it  had  not  been  injured.    Ih, 

5.  Where,  pursuant  to  a  contract  of  affreightment,  the  master  of  a  ship  had 
taken  part  of  the  cargo  into  his  custody,  at  Mobile,  and  conveyed  it  a  distance 
of  several  miles,  in  a  steam  lighter,  to  his  ship,  but  it  was  destroyed  by  the 
bursting  of  the  boiler,  while  alongside,  and  before  it  was  taken  on  board,  it 
was  held,  that  the  owner  of  the  goods  was  entitled  to  recover  for  the  damage 
sustained,  and  had  a  lien  therefor  upon  the  ship.     The  Bark  Edwin,  477. 

6.  This  doctrine  is  not  inconsistent  with  the  decisions  in  The  Schooner  Free- 
man, 18  Howard,  188,  and  The  Yankee  Blade,  19  Id.  90.    16. 

7.  The  court  will  not,  in  such  case,  inquire  whether  the  steamer  was  seaworthy, 
as  that  would  not  exonerate  the  carrier.    lb, 

8.  The  bursting  of  the  boiler  was  not  a  peril  of  the  sea,  or  of  navigation.    lb, 

9.  Under  a  charter-party,  by  which  the  ship-owner  undertakes  to  stow  the  cargo 
at  Calcutta,  and  bring  it  safely  to  Boston,  perils  of  the  sea  only  excepted,  he 
will  not  be  liable  for  damage,  caused  to  the  cargo  by  his  stowing  it  close  up 
to  the  upper  deck,  without  dunnage  or  air  space,  where  it  is  liable  to  damage 
from  the  condensation  of  vapor,  on  the  under  side  of  the  upper  deck.  Lamb 
V.  Farkman,  343. 

10.  Under  the  common  bill  of  lading,  the  carrier  is  exempted  from  liability,  not 
only  for  loss  occasioned  by  perils  of  the  sea,  but  also  for  damage  or  deteriora- 
tion arising  firom  the  nature  of  the  article  and  voyage.    Ib» 

11.  But  if  there  has  been  a  want  of  proper  skill  and  care,  on  the  part  of  the 
carrier,  in  guarding  against  such  dangers,  damage  will  be  ascribed  to  negli- 
gence, and  not  to  the  perils  of  the  sea,  or  the  nature  of  the  article  and  voy- 
age,   lb, 

12.  Where  damage  to  goods  is  attributable  partly  to  the  fault  of  the  carrier, 
and  partly  to  the  fault  of  the  shipper,  and  it  is  impossible  to  ascertain  for 
what  proportion  each  is  responsible,  the  loss  will  be  equally  divided  between 
them.    Snoto  v.  Carruih,  324. 

13.  A  carrier  is  liable  for  goods  from  the  time  they  are  shipped,  although  the 
bill  of  lading  may  be  actually  signed  subsequent  to  the  loss,    lb, 

14.  Under  the  common  bill  of  lading,  the  carrier  is  not  necessarily  exonerated 
from  liability  for  damage,  although  he  take  the  usual  care  and  precautions, 
and  convey  the  goods  in  the  usual  manner.    Bearae  v.  Bopea,  331. 

16.  Where  goods,  shipped  under  such  bill  of  lading,  are  damaged  on  the  voy* 
40 
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age,  and  the  carrier  clums  to  be  exonerated,  on  the  ground  that  the  damage 
was  caused  by  the  danger  of  the  seas,  the  burden  of  proof  ia  upon  him. 
Bearse  t.  Ropes j  331. 

16.  Where  damage  to  hemp,  constituting  part  of  a  cargo,  was  occasioned  by 
oil  which  had  escaped  from  casks  in  the  hold,  and  the  escaping  of  the  oil  wu 
not  caused  by  the  danger  of  the  seas :  Hddf  that  the  carrier  was  liable  for 
such  damage  to  the  hemp.    Ih. 

17.  Semble:  Where  hemp  was  damaged  by  water's  "  blowing"  in  the  hold,  the 
weather  being  good  during  the  voyage,  and  there  was  no  extraordinary  occu^ 
rence,  and  no  nnusual  quantity  or  motion  of  water  in  the  hold,  the  carrier  ia 
liable.  lb. 

18.  The  carrier  oaght  to  take  adequate  measures  to  protect  the  cargo  against 
a  common  and  ordinary  occurrence,  which  might  and  ought  to  have  been 
foreseen.    lb. 

See  Bill  of  Ladivo,  2,  3,  8 ;  Charter  Partt,  1,  9 ;  C!oksi6VBe,  1 ;  Etidehce, 

1,  2,  6-8 ;  Mate,  3 ;  Recoupment,  1. 

CHARTER-PARTY. 

1.  Where,  by  a  charter-party  made  in  Boston,  a  vessel  was  to  go  up  a  river  in 
North  Carolina,  and  take  a  cargo  of  lumber,  and  convey  it  to  Boston,  for 
$1000,  with  a  guaranty  that  there  should  be  eight  feet  of  water  at  the  place 
of  loading,  which  would  enable  the  vessel  to  take  on  board  a  fhll  cargo ;  and 
the  water  there  was  of  that  depth,  but  the  cargo  could  not  be  conveyed  to  the 
sea,  because  the  water  below  was  only  seven  feet  deep :  Jleldf  that,  by  the 
guaranty,  the  carrier  was  entitled  to  eight  feet  of  water,  not  only  at  the  place 
of  loading,  but  in  the  river  below,  if  that  depth  was  necessary.  Show  ?. 
Sart,  667. 

2.  If  the  master  took  on  board  all  that  the  vessel  could  carry  down  the  river, 
and  was  prevented  from  taking  more,  by  the  defanlt  of  the  charters  in  not 
keeping  his  guaranty,  he  was  entitled  to  recover  the  $1000,  notwithstanding 
less  than  a  full  cargo  was  transported  and  delivered.    76. 

3.  The  master  attempted,  for  the  benefit  of  ihe  charterer,  and  by  his  assent, 
through  an  agent,  to  tow  a  raft  down  the  river,  to  a  place  where  it  might  be 
taken  on  board,  to  make  np  a  full  cargo,  and,  on  the  way,  the  raft  was  broken 
and  lost  by  the  violence  of  the  waves,  heldy  that  neither  the  master,  nor  his 
owners,  were  responsible  therefor.    lb* 

4.  A  vessel  being  represented  in  her  charter-party  as  then  lying  in  the  harbor 
of  Boston,  it  was  the  right  of  the  hirer  to  have  her  proceed  directly  from  that 
port  to  her  port  of  destination,  without  any  unreasonable  and  nnnsoal  delaj. 
Nichols  V.  TrenOeU,  361. 

6.  If  the  vessel  was  not  at  Boston,  as  stated  in  the  charter-party,  but  at  another 
port,  undergoing  repairs,  the  hirer  is  entitled  to  be  placed  in  as  good  a  con- 
dition as  he  would  have  beep  if  she  had  been  at  Boston,  and  proceeded 
directly  on  her  voyage,    id. 

6.  Under  a  charter-party,  for  a  voyage  from  Calcutta  to  Boston,  by  which  the 
hirer  agreed  to  fiimish  sufficient  saltpetre,  or  its  equivalent,  for  ballast,  the 
master  has  no  right  to  require  that  the  equivalent  shall  consist  of  sngar  or 
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rice,  bat  the  hirer  maj,  at  his  election,  famish  any  article  which  is  an  equi- 
valent, and  answers  the  description  in  the  charter-party.  Eich  v.  Parrott, 
358. 

7.  By  charter-party  it  was  covenanted  that  the  charterer  shoald  famish  a  cargo 
of  salt  at  Baen  Ayre,  and  that  the  master  shoald  there  receive  it  on  board  of 
his  vessel,  and  carry  it  to  Boston.  It  was  farther  agreed,  that  the  master 
shoald  ase  the  vessel's  tands  in  the  parchase  of  the  salt :  Sddj  that  the  risk 
of  there  being  salt  in  Baen  Ayre,  was  apon  the  charterer.  Crabiree  v.  Clark^ 
217. 

8.  Where  a  vessel  was  chartered  at  $400  a  month,  for  a  voyage  from  Boston  to 
Gnba,  and  back,  payable  in  three  days  after  her  retnrn,  and  a  person  other 
than  the  charterer  shipped  a  part  of  the  ontward  cargo,  and  took  a  bill  of 
lading  signed  by  the  master  in  the  nsaal  form,  adding,  "as  per  charter-party,'* 
the  master  being  ignorant  of  any  arrangement  between  the  shipper  and  the 
charterer,  hdd^  that  the  shipper  was  liable  to  pay  a  reasonable  freight  for  his 
goods,  in  three  days  after  the  retarn  of  the  vessel.    Perkmsy.  HUlj  123. 

9.  Under  a  charter-party  giving  to  the  hirer  the  whole  capacity  of  the  ship,  the 
owner  thereof  is  not  a  common  carrier  bat  a  bailee,  to  transport  for  hire. 
Lamb  v.  Parkmanj  343. 

10.  A  charter-party  for  the  transportation  of  a  cargo  of  merchandise  from  Gal- 
catta  to  Boston,  prescribing  no  mode  of  sto^ring,  tacitly  refers  to  the  estab- 
lished and  known  asage  of  the  trade,  for  the  manner  of  stowing  the  cargo. 
lb. 

See  Bill  of  Lading,  8 ;  Carrier,  9 ;  Consignee,  2 ;  General  Average,  7  ', 
Lien,  11 ;  Master,  1-3, 11-13,  21-24;  Practice,  3 ;  Recoupment,  2. 

CIRCUIT  COURT. 

Whether  circuit  courts  of  the  United  States  may  be  holden  by  the  two  judges, 
in  the  same  district,  at  the  same  time,  in  different  rooms,  qucere.  U»  JS,  v. 
Flowery,  109. 

See  Comhissionbr. 

CLERK  OF  DISTRICT  COURT. 

In  the  absence  of  the  judge,  the  clerk  may  issue  process,  according  to  mles 
prescribed  or  instmctions  given  by  the  judge.     The  William  Jarvis,  485. 

COLLISION. 

1.  A  steamer,  used  as  a  ferry-boat,  and  in  the  act  of  transporting  passengers  in 
the  harbor  of  Boston,  in  violation  of  law,  came,  by  accident,  in  collision  with 
a  vessel  which  was  in  the  lawful  use  of  the  waters  of  the  harbor ;  Held,  that 
the  steamer  was  liable  for  the  damage  done  by  such  collision.  The  Mdve- 
ricA;,  23. 

2.  By  the  maritime  law,  a  vessel  at  anchor  in  a  thorough&re,  in  a  dark  night, 
is  bound  to  exhibit  a  light.    Lenox  v.  Winisimmet  Co^  160. 

3.  In  a  case  of  collision,  both  vessels  being  in  fault,  the  aggregate  damage  and 
costs  were  equally  divided.    lb. 
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4.  Where  ft  ship  without  sftils  was  Iftshed  to  a  steamer  alongside,  and  so  towed, 
the  steamer  furnishing  the  whole  motive  power,  and  the  ship  came  in  collinon 
with  a  sailing  vessel,  the  steamer  was  held  responsible.  The  B.  B.  Forbetf 
328. 

6.  If  the  night  was  so  dark,  that  a  sailing  vessel  coming  np  Boston  harbor,  could 
not  be  seen  from  a  ship  and  a  steamer  towing  such  ship  out  of  the  harbor, 
in  season  to  avoid  a  collision,  it  was  not  proper  for  the  latter  to  leave  the 
wharf  and  go  down  the  harbor.    lb. 

6.  Where  a  steamer  and  a  sailing  vessel  are  approaching  each  other,  it  is  the 
duty  of  the  latter  to  keep  her  course,  and  of  the  former  to  keep  dear.    lb. 

7.  It  is  an  established  rule  in  the  District  Court,  that,  in  a  case  of  collision,  if 
both  parties  are  in  &ult,  the  loss  must  be  divided.    AUen  v.  Madcay,  219. 

8.  Where  sailing  vessels  are  approaching  each  other,  one  close  hauled,  the  other 
going  free,  it  is  the  duty  of  the  latter  to  clear  the  former.  To  tlus  general 
rule  there  may  be  exceptions.    lb. 

9.  Where  a  steamer  meets  a  sailing  vessel  going  free,  it  is  Uie  duty  of  the  sail- 
ing vessel  to  keep  her  course,  and  the  duty  of  the  stumer  to  keep  out  of  her 
way,  by  all  reasonable  and  practicable  means  in  her  power,  without  being 
restricted  to  going  to  the  right  or  to  the  left,  or  to  any  other  particular  mear 
sure.     The  Osprey,  246. 

10.  General  rules  as  to  the  course  to  be  pursued  by  vessels  approaching  each 
other,  to  avoid  collision.    lb. 

11.  A  vessel  off  the  wind  must  give  way  to  one  dose  hauled.  The  Clemeni, 
257. 

12.  Where  a  square-rigged  vessel  and  a  schooner,  both  close  hauled,  are  sailing 
upon  convergent  courses,  on  the  same  tack,  and  the  convergence  is  caused 
by  the  ability  of  the  schooner  to  lie  nearest  the  wind,  the  latter  must  give 
way.    lb. 

13.  In  case  of  collision,  where  it  appeared  that  one  of  the  vessels  had  neglected 
an  ordinary  and  proper  measure  of  precaution,  the  burden  is  on  her  to  show 
that  the  collision  was  not  owing  to  that  neglect.     The  Schooner  LUm^  40. 

14.  The  schooner  Eddington  went  into  Provincetown  harbor  in  a  gale  of  wind. 
After  coming  to  anchor,  she  was  driven  from  her  moorings  toward  the  flats, 
where  she  was  brought  up  by  her  small  anchor,  and  lay  head  to  the  wind. 
In  this  position,  she  was  run  foul  of  in  the  night  time  by  another  vessel,  the 
Lion,  having  no  person  on  board.  Held^  that  the  owners  of  the  Lion  had 
omitted  a  reasonable  and  ordinary  measure  of  security,  and  that  the  collision 
was  to  be  attributed  to  their  neglect,  notwithstanding  a  usage  at  Provincetown 
to  leave  vessels,  owned  in  that  place  and  manned  by  persons  residing  there, 
at  anchor  in  the  harbor,  without  any  person  on  board.    Ih. 

15.  In  cases  of  collision,  where  both  vessels  are  to  blame,  the  whole  damages 
are  to  be  equally  divided  between  them ;  but  the  court  may  order  the  vessd 
most  to  blame  to  pay  all  the  costs.     The  BivcUf  128. 

16.  In  case  of  collision,  the  owners  of  the  vessel  in  fault  are  not  exonerated 
from  liability  by  having  a  pilot  on  board.     The  Julia  M.  HdUock,  539. 

17.  The  schooner,  in  getting  under  way,  ran  foul  of  a  vessel  at  anchor:  Held, 
that  the  schooner  wMprimd  facie  liable.    lb. 
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18.  Anchoring  directly  to  leeward  of  another  vesseli  at  a  distance  of  125  to  150 
&thoms,  is  not  of  itself  negligence.     The  Julia  M,  HaUock,  539. 

19.  A  windward  yessel,  short  handed  and  farther  assistance  expected,  hove  short 
before  making  sail,  the  anchor  having  previously  dragged :  Eiddf  that  this 
was  an  improper  mode  of  getting  nnder  way.    lb, 

20.  A  vessel  lost  by  a  collision,  is  to  be  paid  for  at  her  value  when  lost.  By  the 
Statute  of  1851,  chap.  43,  sec.  3,  the  owners  of  the  vessel  in  &ult  are  liable 
to  the  extent  of  the  **  freight  then  pending,"  as  well  as  the  value  of  their  vessel. 
AUen  V.  Mackay,  219. 

21.  The  term  "freight,"  in  estimating  the  value  of  a  vessel  lost  by  a  collision, 

includes  the  earnings  of  a  vessel  in  transporting  the  goods  of  the  owners. 

lb. 

See  Lights,  1,  2 ;  Neolioekce  ;  Seamen^s  Wages,  40,  41. 

COLORED  SEAMEN. 

1.  The  statute  of  Louisiana,  which  prohibits  colored  seamen  belonging  to  ves- 
sels of  the  United  States,  from  being  brought  in  such  vessel  into  the  ports  of 
that  State,  is  unconstitutional.    TJie  Cynosure,  88. 

2.  A  colored  seaman  imprisoned  in  Louisiana,  under  the  statute  of  that  State 
prohibiting  the  bringing  in  of  colored  seamen  belonging  to  vessels  of  the 
United  States,  cannot  recover  damages  of  the  master  therefor.    lb, 

3.  Such  seaman  is  not  liable  for  the  prison  expenses  paid  by  the  master,  as  re- 
quired by  the  statute.    lb, 

4.  Section  101  of  that  chapter  of  the  revised  statutes  of  Louisiana,  entitled  ''  The 
Black  Code,"  respecting  colored  seamen,  is  unconstitutional.  The  WxUiam 
JarviSj  485. 

COMMISSIONER. 

A  commissioner  of  the  Circuit  Court  has  not  the  power  to  issue  a  writ  of  habeas 
corpus,  to  take  from  jail  a  person  committed  by  authority  of  the  United  States, 
and  bring  him  before  the  commissioner,  for  the  purpose  of  giving  his  deposi- 
tion before  such  commissioner,  to  be  used  in  a  cause  pending  in  the  District 
Court    Ex  parte  Barnes,  133. 

COMPENSATION. 
See  Salvage,  2,  3. 

CONDONATION. 

After  personal  violence  on  the  master,  the  fact  of  the  first  mate's  being  per- 
mitted to  continue  in  his  office  for  a  few  days,  until  the  master  can  reach  a 
place  more  convenient  for  the  exercise  of  his  authority,  is  not  a  condonation, 
especially  if  the  mate  continue  to  be  contumacious.  The  Olive  Chamber- 
lain, 9. 

CONFLICT  OF  LAWS. 

See  Colored  Seaicev  ;  Evidence,  9 ;  Jurisdiction,  3,  4 ;  Lien,  34-36 ;  Pro- 
cess, 1, 2.         . 


622  INDEX. 


CONSIGNEE. 

1.  In  a  suit  by  a  carrier  against  a  consignee,  for  freight,  the  consignee  having 
made  advances  upon  the  consignment,  and  received  the  goods,  may  in  defence, 
by  way  of  recoupment,  set  up  a  claim  for  damages  by  the  breach  of  his  con* 
tract,  by  the  carrier.    Snow  v.  CafTtUhj  324. 

2.  A  consignee  authorized  to  furnish  a  cargo,  under  a  charter-party,  is  not 
thereby  authoriaed  to  change  or  waive  any  of  its  stipulations,  or  make  any 
agreement  as  to  the  manner  in  which  the  ship  shall  be  loaded  or  ballasted. 
Rich  V.  Parrott,  368. 

3.  J£  the  consignee,  named  in  a  bill  of  lading,  make  a  contract  for  the  sale  of 
the  cargo  for  cash  or  notes,  and  assign  the  bill  of  lading  to  the  purchaser,  and 
the  latter  refuse  to  receive  the  cargo  and  make  payment,  except  upon  condi- 
tions which  he  has  no  right  to  prescribe,  the  consignee  may  rescind  the  con- 
tract of  sale.    The  Schooner  IVeaturer,  473. 

See  EviDEHCE,  6-8;  Liek,  12. 

CONSTITUTIONAL  LAW. 
See  Colored  Seamen. 

CONSUL. 

1.  Where  a  minor  concealed  himself,  without  the  knowledge  of  his  &ther,  on 
board  of  a  whaling  ship,  and  was  not  discovered  till  the  vessel  was  at  sea, 
and  was  then  left  by  the  master,  in  the  care  of  the  American  consul,  at  the 
first  port  at  which  he  touched,  it  was  the  duty  of  the  consul  to  provide  for  and 
send  him  to  the  United  States.    Luscom  v.  Osgood,  82. 

2.  The  right  given  to  seamen,  by  the  Statute  of  1840,  to  lay  their  complaints 
before  the  American  consul  in  foreign  ports,  is  one  of  great  importance,  which 
a  court  of  admiralty  will  carefully  guard.    Morris  v.  Cornell^  62. 

See  Master,  20 ;  Seamen,  41« 

CONTRACT. 

A  vessel  in  process  of  construction,  under  a  contract  between  the  merchant  and 
the  builder,  does  not  usually,  at  least  as  against  third  persons,  become  the 
property  of  the  merchant,  upon  his  making  the  first  payment.  The  Sam  SUck, 
289. 

See  Agent;  Charter-Partt,  1,  8;  Consignee,  3 ;  Evidence,  10, 11 ;  Joinder 
OF  Actions  ;  Maritime  Contracts  ;  Salvage,  7,  8,  12 ;  Seamen,  44,  45 ; 
Seamen's  Wages,  8 ;  Warranty. 

COSTS. 

1.  Where  the  libel  was  sustained  for  only  a  small  part  of  the  amount  demanded, 
costs  were  refused.     The  John  WaHSf  Jr.,  178. 

2.  During  the  pendency  of  a  suit  for  wages,  by  a  seaman,  the  libellant,  without 
the  knowledge  of  his  proctor,  settled  his  claim,  receiving  only  the  wages  doe. 
The  proctor  was  allowed  to  proceed  for  and  recover  his  costs.    The  PlanU,  11. 
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3«  Any  person  may  sue  in  admiralty^  without  giving  secnrity  for  costs,  upon 
proof  of  his  inability  so  to  do.     WheaUey  t.  Hoichkis$j  225. 

4.  This  rale  (allowing  any  person  to  sue  in  admiralty^  without  giving  security 
for  costs,  upon  proof  of  inability  so  to  do,)  is  not  necessarily  extended  to  the 
right  to  appeal.  Where  there  was  evidence  which  created  a  probability  that 
a  seaman  was  able,  the  court  ordered  him  to  give  security  for  such  costs  as 
the  Appellate  Court  might  decree,  unless  he  should  prove  himself  unable  to 
do  so  by  satisfactory  affidavits.    lb, 

5.  Where  six  libellants  joined  in  one  libel,  and  severally  had  decrees  for  their 
respective  shares  in  a  whaling  voyage,  from  four  of  which  appeals  were  taken, 
and  from  the  other  two  no  appeal  lay:  Hddj  That  the  two  libellants  who  had 
obtained  final  decrees  should  recover  all  the  costs  which  they  had  advanced, 
or  for  which  they  were  liable.     Ikoo  hundred  and  ninety  barrels  of  Oilf  475. 

See  CoLLisioK,  15 ;  Forfeiture,  5,  6 ;  Libk,  33 ;  Practice,  7 ;  Proctor,  1-5 ; 

Reasonable  Cause  ;  Seamen,  12. 

CRIMES  ACT. 

Construction  of  the  words  ''  plunder  and  steal,"  in  the  "  Crimes  Act"  of  1825, 
chap.  65,  sec.  9.     United  States  v.  PUman,  196. 

CROSS-LIBEL. 

1.  Where  in  a  libel  by  a  ship-owner  for  demurrage  under  a  charter-party,  the 
hirer  set  up  in  defence  a  neglect  of  duty  by  the  ship-owner  under  the  same 
contract,  not  by  way  of  recoupment,  but  merely  to  repel  the  claim  for  demur- 
rage: Held,  That  the  hirer  might,  afterwards,  maintain  a  cross-libel  for 
damages  sustained  by  such  neglect.    Nichols  y.  TremUU,  361. 

2.  Such  cross-libel,  however,  could  not  be  sustained  for  the  excess  of  his  dama- 
ges over  the  claim  of  the  libellanU    lb. 

See  Practice,  4;  Recoupment,  8. 

DAMAGES. 

1.  The  measure  of  damages  for  the  tortious  taking  of  a  whale,  is  to  be  full  in- 
demnity to  the  libellants  for  all  they  have  lost  by  the  taking,  and  no  more. 
Taber  v.  Jenny,  315. 

2.  If  substantial  doubts  exist,  as  to  any  of  the  elements  of  tortious  damage, 
they  must  operate  against  the  wrong  doer.    /&. 

3.  In  a  suit  by  a  father  to  recover  the  wages  of  a  minor  son,  who,  without  the 
father's  consent,  had  engaged  in  a  whaling  voyage,  the  lay  in  the  shipping 
articles  was  adopted  as  the  rule  of  damages,  the  father  not  claiming  any  other. 
Lovrein  v.  Thompson,  355. 

4.  If,  during  a  whaling  voyage,  a  seaman  be  justifiably  separated  from  his  ship, 
he  is  entitled  to  such  proportion  of  the  whole  proceeds,  as  the  time  he  served 
bears  to  the  whole  time  of  the  voyage.    lb. 

See  Carrier,  4,  9, 12 ;  Collision,  3,  7, 15,  20 ;  Colored  Seamen,  2 ;  Consig- 
nee, 1 ;  Demurrage  ;  Mate,  8-10 ;  Recoupment,  2 ;  Seamen's  Wages,  24*26. 
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DEADLY  WEAPON. 

The  master  of  a  vessel  may  use  a  deadly  weapon,  when  necessarj,  in  order  to 
sappresa  a  mutiny.    Roberta  y.  Eldridgej  64. 

See  Indicticekt,  1 ;  Masteb,  34-36. 

DEBT. 
See  Impbisokment  for  Debt. 

DEFAULT. 
See  F0BE105  Attachmeht,  2,  3 ;  Forfbitubb,  3-5. 

DEMAND. 
See  Lay,  1. 

DEMURRAGE. 

1.  If  by  reason  of  a  vesseVs  not  having  proceeded  directly  from  the  port  where 
she  was  represented  in  the  charter-party  as  then  lying,  to  her  port  of  destina- 
tion, she  was  subjected  to  greater  detention  after  her  arrival  at  that  port,  the 
hirer  is  liable  for  no  more  demurrage  than  he  would  have  been,  if  she  had 
proceeded  directly.    Nichols  v.  !Premlett,  361. 

2.  But  if,  from  a  deficiency  of  the  cargo  agreed  to  be  furnished  by  the  hirer, 
the  vessel  would  have  been  subjected  to  delay,  if  she  had  performed  her  duty, 
the  hirer  wUl  be  liable  to  that  extent  for  the  demurrage  actually  suffered.  Ih. 

See  Pbacticb,  3. 

DERELICT. 
See  Salvage,  4;  Whale. 

DESERTION. 

1.  Wages  are  not  forfeited  by  leaving  the  vessel  after  voyage  is  ended,  and  be- 
fore the  cargo  is  unladen.    Francis  v.  Bassettj  16. 

2.  By  the  general  maritime  law,  desertion  by  a  seaman  is  not,  necessarily,  a  for- 
feiture of  all  antecedent  wages,  and  all  goods  on  board ;  but  the  court  has  the 
power  to  mitigate  the  forfeiture  according  to  circumstances.  Swain  v.  Hoith 
land,  424. 

3.  Under  the  general  maritime  law,  desertion  does  not,  necessarily,  work  a  fo^ 
feiture  of  all  antecedent  earnings ;  it  rests  in  the  discretion  of  the  court 
Lovrein  v.  Thompson,  365. 

4.  Even  a  statute  desertion  by  a  minor,  who  had  engaged  in  a  whaling  voyage 
without  his  Other's  consent,  is  no  defence  to  a  suit  by  his  father  for  his  ser- 
vices,   lb. 

6.  It  is  essential,  to  a  statute  desertion,  that  there  should  be  an  entry  upon  the 
log-book  stating  the  name  of  the  seaman,  and  that  he  was  absent  from  the 
ship  at  least  forty-eight  hours.     The  HercuUs,  634. 

6.  Such  entry  may  be  controlled  by  parol  evidence.    lb. 
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DEVIATION. 

1.  It  is  not  a  deviation  for  a  yessel  to  go  ont  of  her  course  three  miles,  to  speak 
another  at  sea,  on  seeing  a  signal  for  that  purpose ;  nor  to  delay  three  hours, 
to  take  from  a  foreign  ship,  bound  to  a  foreign  port,  shipwrecked  mariners  of 
the  United  States,  fbr  the  purpose  of  bringing  them  direct  to  the  United 
States.    A  box  ofBuUum,  57. 

2.  Departing  from  her  course,  by  a  vessel,  upon  seeing  another  in  apparent 
distress,  in  order  to  ascertain  if  persons  need  relief,  is  not  a  deviation. 
Crocker  v.  Jackson^  141. 

3.  Nor  is  delay  in  order  to  afford  such  relief.    lb* 

4.  But  departure  from  her  course,  or  delay  merely  to  save  property,  is  a  devia- 
tion,   lb, 

6.  If  the  master  be  influenced  by  the  double  motive  of  relieving  distress,  and 

saving  property,  it  is  not  a  deviation.    lb, 
6.  When  the  circumstances  are  not  decisive  as  to  the  motives  of  the  master,  the 

court  will  give  him  the  benefit  of  a  favorable  construction.    lb, 

DISCHARGE. 
See  Action,  7,  9 ;  Lay,  3 ;  Mate,  8-10 ;  Receipt,  4 )  Seamen,  9,  20-26, 34,  47. 

DISRATING. 
See  Mate,  12 ;  Shifpikg  Articles,  5.  * 

DISTRICT  COURT. 
See  Clerk  of  District  Court. 

DUTIES. 

1.  Sugars  were  transported  from  Cuba  to  Halifax,  and  thence  imported  into  the 
United  States:  Eeld,  That  under  the  Tariff  Act  of  1842,  Oie  duties  were  to 
be  assessed  on  the  market  value  of  the  sugars  in  Cuba,  at  the  time  when  they 
were  shipped  from  Halifax,  with  the  addition  of  the  usual  charges  at  Halifax. 
Barnard  v.  Morton^  186. 

2.  Freight  from  Cuba  to  Halifax  is  not  to  be  added.    lb, 

3.  If  dutiable  goods  are  wrecked  and  strewn  upon  the  shore,  by  force  of  the 
winds  and  waves,  they  are  liable  to  duties  only  upon  their  value  as  they  lay 
upon  the  shore.     United  States  v.  Cook,  213. 

4.  If  worthless,  in  that  condition,  they  are  subject  to  no  duty.    lb, 

6,  The  ^*  additional  duty  of  one  hundred  per  cent.,''  secured  by  transportation- 
bonds,  under  Act  1864,  chap.  30,  sec.  6,  is  one  hundred  per  cent  on  the  ori- 
ginal duty,  and  not  on  the  invoice  value  of  the  goods.  United  States  v. 
Fingree,  339. 

EMBEZZLEMENT. 
See  Salvage,  14. 
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ENGINEER. 
See  LisV|  5* 

EVIDENCE. 

I.  Where  goods,  shipped  under  a  oommon  bill  of  lading,  are  damaged,  and  the 
carrier  seeks  to  exonerate  himself  from  liabHitj,  bj  reason  of  perils  of  the 
sea,  the  burden  of  proof  is  npon  him.     The  Schooner  Emma  Johnaonj  527. 

3.  8ach  burden  is  not  sustained,  by  showing  that  the  damage  was  occasioned 
by  a  leak,  and  suggesting  that  it  arose  from  some  inexplicable  action  of  the 
elements,  without  negativing  other  causes  of  the  leak  which  would  leave  the 
carrier  liable.    Ih, 

3.  Facts  which,  if  standing  alone,  would  be  irrelevant,  are  admissible  in  evidence 
upon  the  statement  of  counsel  that  they  constitute  a  part  of  a  chain  of  evi- 
dence which,  as  a  whole,  would  be  relevant.     United  States  v.  Flowery^  109. 

4.  The  court  may  direct  at  what  part  of  such  proposed  chain  of  evidence  the 
counsel  shall  begin.    16. 

6.  It  seems  that  where  there  is  evidence  tending  to  show  that  several  persons 
are  combined  together  in  carrying  on  an  unlawAil  enterprise,  such  as  the 
slave  trade,  the  conversations  of  some  of  them,  in  relation  thereto,  in  the  ab- 
sence of  others,  may  be  given  in  evidence  against  such  others.    2b. 

6.  In  a  suit  by  the  owners  of  a  vessel  against  the  shippers  of  a  cargo,  for  freight, 
where  the  defence  is  that  the  cargo  was  never  delivered  to  the  consignee,  the 

'    master,  although  interested,  is  a  competent  witness.    8»ett  v.  Blacky  574. 

7.  The  decree,  in  such  case,  would  not  be  evidence  for  or  against  the  master,  in 
a  future  suit  against  him  by  the  shippers,  it  appearing  that,  if  the  cargo  was 
not  delivered,  it  was  owing  to  his  own  default.    lb. 

8.  The  master  having  been  a  part  owner  of  the  vessel,  when  the  contract  of 
affreightment  was  made,  and  the  voyage  performed,  and  having  afterwards 
assigned  all  his  right  and  interest,  and  not  being  a  party  to  the  suit,  the  decree^ 
in  this  case,  would  not  be  evidence  for  or  against  him,  in  a  future  suit,  by  the 
shippers,  against  him  as  part  owner,  it  appearing  that,  if  the  cargo  was  not 
delivered,  it  was  owing  to  his  own  default    lb, 

9.  The  rules  of  evidence,  in  admiralty,  cannot  be  changed  by  a  State  statute. 
The  WiUiam  Jarvis^  485. 

10.  Where  there  is  a  contract  in  writing,  purporting  on  its  face  to  contain  the 
whole  agreement  relative  to  its  subject-matter,  parol  evidence  is  not  admis- 
sible to  prove  that  a  part  of  the  entire  contract  was  omitted.  Sheffield  v. 
Page,  285. 

II.  When,  however,  a  written  contract  is  incomplete  on  its  frice,  and  tadtiy  re- 
fers to  parol  evidence,  such  evidence  may  be  admissible.    lb. 

See  Bill  of  Lading,  9 ;  Collisiok,  13 ;  Costs,  3, 4 ;  Desertion,  6 ;  New  Trial, 
1,  2;  Production  of  Papers,  1,  2;  Shipping  Articles,  10;  Slaver,  3; 
Witness,  1,  2. 

EXECUTION. 
See  Foreign  Attachment,  2, 4. 
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FERRY. 

1.  A  license  to  keep  a  ferry,  under  the  Statutes  of  Massachusetts,  is  not  assign- 
able.   The  Maverickf  23. 

2.  The  charter  of  the  Eastern  Railroad  Corporation,  does  not  authorize  the  com- 
pany to  maintain  a  ferry  between  Boston  and  East  Boston,  and  take  toll  for 
travel  and  purposes  not  connected  with  their  road.  lb. 

See  GoLLisiOK,  1 ;  Licvvse  «,  Neglioevce. 

FINDER  OF  PROPERTY. 
See  Whale. 

FISHING  AGREEMENT. 
See  Gbneiial  Ayebaoe,  U  ;  Seamen,  48, 49;  Usage,  2. 

FISHING  BOUNTY. 

1.  The  seventh  section  of  the  Act  of  July  29th,  1813,  chap.  35,  does  not  require 
any  oath  to  the  agreement  referred  to  in  that  section.  Untied  States  v. 
Nxckerson^  232. 

2.  Falsely  taking  such  an  oath  is  not  perjury  within  the  ninth  section  of  that 
act    Ih, 

3.  The  act  having  prescribed  the  oaths  and  measures  which  shall  be  taken  to 
obtain  the  fishing  bounty,  it  is  not  competent  for  any  officer  of  the  govern- 
ment to  require  an  additional  oath,  so  as  to  render  the  false  taking  of  it  legally 
criminal.    Ih, 

4.  The  taking  of  an  oath  to  such  an  agreement,  although  pursuant  to  instruc* 
tions  of  the  Secretary  of  the  Treasury,  is  not  an  offence  under  Statute  of 
March  1st,  1823,  chap.  37,  sec.  3.    lb, 

5.  A  vessel  is  not  entitled  to  the  fishing  bounty,  unless  the  fishermen  are  by  a 
written  agreement  to  share  in  the  proceeds  of  the  voyage.  United  States  v. 
AtkinSf  558. 

FLOGGING. 

Since  the  proviso  in  the  Statute  of  1850,  chap.  80,  sec.  1,  punishment  by  flog- 
ging on  board  of  a  whale-ship  is  illegal.    Payne  v.  JUen,  304. 

FOREIGN  ATTACHMENT. 

1.  It  is  the  right  and  duty  of  a  garnishee  in  admiralty  to  put  in  an  answer. 
Shorey  v.  SenneUf  418. 

2.  If  he  make  default,  execution  does  not,  in  the  first  instance,  go  against  him 
personally,  or  his  property,  but  only  against  the  debts,  effects,  or  credits  of  the 
principal  in  his  hands,    lb, 

3.  Upon  such  default  the  libellant  may  have  compulsory  process  to  obtain  an 
answer.    J  5. 

4.  If,  however,  he  does  not  need  a  disclosure,  but  can  satisfy  the  court  by  affi- 
davits, that  the  garnishee  has  debts,  effects  or  credits  in  his  hands,  the  libel- 
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lant  may  have  execation  against  themi  without  an  answer  having  been  pot 
in.    Shorey  ▼.  BenneUj  418. 
6.  After  execation  against  debts,  effects  or  credits  in  the  hands  of  the  gar- 
nishee, and  a  refosal  by  him  to  pay,  he  has  not  the  right  to  discharge  himself 
by  patting  in  an  answer.    i&. 

6.  SembU,  That  after  sach  reftisal,  the  garnishee  shonld  be  sammoned  in,  that 
he  may  show  other  canse  of  discharge,  if  any  there  be.    Ih, 

7.  After  default  by  a  garnishee,  in  admiralty,  the  conrt  may,  in  its  discretion, 
allow  him  to  pnt  in  an  answer,  upon  sach  terms  as  it  deems  reasonable.    /&. 

8.  The  libellant  has  not  the  right  to  contest  the  answer  of  the  garnishee.    lb, 

FORFEITURE. 

1.  By  Statute  1867,  chap.  63,  if  an  invoice  or  package  of  imported  goods  con- 
tains some  articles  which  are  indecent  or  obscene,  and  others  which  are  not, 
the  whole  are  liable  to  forfeiture.  The  indecent  articles  are  to  be  destroyed, 
and  the  others  to  be  sold.  United  St<Ues  v.  One  Case  of  Stereoscopic  Slidetj 
467. 

2.  The  concealment  which  subjects  goods  to  forfeiture,  under  sec  68  of  the  Re- 
venue Ck)llection  Act,  1799,  chap.  22,  must  be  a  concealment  from  the  offioezs 
of  the  customs.    United  States  v.  Tioeafy-Six  Diamond  Bings,  294. 

3.  In  a  libel  in  rem  for  a  forfeiture,  after  a  default,  there  must  be  some  hearing 
before  a  decree  of  forfeiture.    United  States  v.  The  Schooner  Lion,  399. 

4.  This  may  be  by  merely  examining  the  libel  and  the  return  of  the  marshal, 
and  evidence  that  the  owners  had  actual  notice,  and  had  wilfully  made  de- 
fault, having  knowledge  of  material  &cts.    lb. 

6.  A  libel  in  rem  for  a  forfeiture  having  been  dismissed,  after  default,  but  befine 
a  decree  for  forfeiture,  the  owner  was  allowed  to  intervene  as  claimant,  with- 
out giving  security  for  costs.    lb, 

6.  In  such  case,  the  vessel  or,  if  sold,  the  proceeds,  will  be  delivered  to  the 
claimant,  free  of  costs.    lb. 

See  Desebtiov;  Reveitue,  1,  2 ;  Seamen's  Wages;  Slaves,  1, 4^ 

FRAUD. 
See  Salvage,  14. 

FRAUDULENT  SALE. 

The  question,  whether  the  sale  of  a  vessel  was  fraudulent,  as  against  creditors, 
cannot  be  raised  by  third  persons  who  have  no  interest  in  the  question.  The 
Schooner  Lion,  40. 

FREIGHT. 

Where  by  a  charter-party  a  gross  sum,  not  divisible,  was  to  be  paid  as  freight 
for  the  round  voyage  out  and  home,  the  principal  object  of  the  voyage  being 
to  obtain  a  return  cargo,  and  a  general  average  has  occurred  on  the  outward 
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passage,  hdd  that  the  whole  freight  for  the  round  voyage  must  contribute. 
The  Brig  Mary,  17. 

See  Collision,  20,  21 ;  Becovpment,  1. 

GABNISHEE. 
See  Answer,  1 ;  Fobeiqn  Attachment.  . 

GENERAL  AVERAGE. 

1.  Wages  and  provisions  are  to  be  allowed  in  general  average  from  the  time 
when  a  vessel  in  distress  alters  her  course,  to  seek  a  place  of  safety.  The 
Brig  Mary^  17. 

2.  If  masts  are  cut  away  at  sea,  and  the  vessel  lies  for  a  time  disabled,  and 
afterwards  alters  her  course,  and  puts  away  for  a  port  of  safety  to  refit,  wages 
and  provisions  are  not  allowed  in  general  average,  during  the  time  of  such 
detention,  but  only  from  the  time  of  altering  her  course.    Ih, 

3.  SemtiUj  If  by  cutting  away  the  masts  the  deck  is  ripped  up,  and  by  that 
means  water  gets  in  and  injures  the  cargo,  such  damage  to  the  cargo  is  to  be 
paid  for  in  general  average.    lb. 

4.  If  a  vessel,  from  perils  of  the  sea,  is  compelled  to  seek  a  port  of  safety,  and 
there  the  cargo  is  necessarily  landed  and  stored,  in  order  to  repair  the  vessel, 
and  to  enable  her  to  proceed  on  her  voyage ;  and  while  thus  stored,  is  de- 
stroyed by  fire,  it  must  be  paid  for  in  general  average.    lb. 

6.  If  the  Mirgo  was  landed  and  stored,  because  it  was  damaged,  and  is  destroyed 
by  fire,  it  is  not  to  be  paid  for  in  general  average.    lb, 

6.  If  both  the  above  causes  for  landing  and  storing  the  cargo  concur,  and  it  is 
destroyed  by  fire,  it  is  not  to  be  paid  for  in  general  average.    lb. 

7.  Where  by  a  charter-party  a  gross  sum,  not  divisible,  was  to  be  paid  as  freight 
for  the  round  voyage  out  and  home,  the  principal  object  of  the  voyage  being 
to  obtain  a  return  cargo,  and  a  general  average  has  occurred  on  the  outward 
passage ;  EM,  that  the  whole  freight  for  the  round  voyage  must  contribute. 
lb. 

8.  Specie  was  shipped  from  Boston  to  Porto  Gabello,  for  the  purpose  of  pur- 
chasing a  return  cargo,  and  the  vessel  was  obliged  to  put  into  Antigua,  on 
account  of  a  disaster,  where  the  master,  being  destitute  of  funds,  sold  a  part 
of  the  specie,  for  the  purpose  of  making  the  repairs,  and  the  vessel  proceeded 
to  her  port  of  destination,  and  thence  to  Boston :  Held,  that  the  owners  thereof 
were  entitled  to  interest  on  the  value,  from  the  time  when  they  would  have 
had  the  benefit  of  it  at  Porto  Cabello,  if  it  had  been  carried  forward  with  the 
rest  of  the  cargo.     The  Mary,  51. 

9.  No  adjustment  of  general  average  was  made  at  Porto  Cabello ;  but  this, 
under  the  circumstances,  did  not  impair  the  right  of  the  shipper  to  interest. 
lb. 

10.  Where  shipwreck  is  inevitable,  but  the  master,  instead  of  allowing  the 
ship  to  go  ashore,  as  she  is  drifting,  makes  sail  and  intentionally  runs  her 
ashore,  at  the  place  where  he  thinks  life  and  property  are  most  likely  to  be 
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saved,  and  the  vessel  is  lost,  the  property  saved  must  contribate  in  general 
average  for  the  loss  of  the  vessel.    Rea  v.  CuUer^  135, 
11.  The  shares  of  fishermen,  in  mackerel  voyages,  who  sail  under  the  agree- 
ments usual  in  those  voyages,  are  subject  to  contribution  for  general  average. 
Utpadd  V.  FearSf  559. 

GAOL  LIBERTIES. 
See  JuBisDicTioK,  8. 

GUARANTY. 
See  Cha&teb-Partt,  1-3* 

HABEAS  CORPUS. 

Whether  a  justice  or  judge  of  a  court  of  the  United  States  can  exercise  the  power 
of  issuing  writs  of  habeas  corpus  ad  testijicandum,  in  vacation,  even  for  the 
purpose  of  bringing  witnesses  into  court  at  the  approaching  session,  qwxrtn 
Ex  parte  BameSf  133. 

See  CoMMissiovEB. 

IMPRISONMENT  FOR  DEBT. 

1.  The  Massachusetts  Statute  of  1857,  chap.  141,  does  not  abolish  imprison- 
ment for  debt,  within  the  meaning  of  the  United  States  Statute  of  1841, 
chap.  2.     CampbeU  v.  HadUy,  470. 

2.  The  United  States  Statute  of  1839,  chap.  35,  is  not  prospective,  but  adopts 
State  legislation  as  it  then  existed.    Ib» 

3.  The  conditions  and  restrictions  upon  which  imprisonment  for  debt  was  allowed 
in  Massachusetts,  when  the  United  States  Statute  of  1839  was  passed,  were 
prescribed  by  the  Massachusetts  Revised  Statutes  of  1836,  chap.  97.    lb. 

4.  A  discharge  by  taking  the  peor  debtor's  oath,  pursuant  to  the  United  States 
Statutes  of  1800,  chap.  4,  and  1824,  chap.  3,  is  valid.    lb, 

INDICTMENT. 

1.  In  an  indictment  for  an  assault  with  a  dangerous  weapon,  under  the  United 
States  statute,  the  word  "  assault"  carries  with  it  an  allegation  of  illegality. 
United  States  v.  Lunlf  311. 

2.  Malice  is  not  an  ingredient  in  this  offence.    Ib» 

3.  The  burden  of  proof  does  not  shift.    Ib» 

See  Seizure,  5. 

INSURANCE. 
See  Abandonment  ;  Deviation  ;  Genebal  Average  ;  Jubtsdiction,  5. 

INTEREST. 
See  General  Average,  8,  9 ;  Lat,  1 ;  Seamen,  30. 
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INTERNATIONAL  LAW. 
See  JuBiSDiCTioN,  1 ;  Libn,  34^6. 

INTERPRETER. 

The  conrt  will  not  compel  the  attendftnce  of  an  interpreter,  or  an  expert,  who 
has  neglected  to  obey  a  eubpcma,  unless  in  case  of  necessity.  In  the  Matter 
ofEoelker,  276. 

JOINDER  OF  ACTIONS. 

Where  two  vessels  are  nnder  a  contract  of  mate-ship,  there  is  no  such  joint  pro- 
perty in  a  whale  taken  by  one  of  them,  as  requires  the  owners  of  both  to  join 
in  an  action  for  its  tortious  conversion.     Taber  v.  Jenny j  315. 

JUDGMENT. 
See  Action,  8 ;  Jurisdictioit,  7. 

JURISDICTION. 

1.  The  District  Conrt  may,  but  is  not  bound  to  exercise  jurisdiction,  in  favor  of 
a  British  subject,  against  a  British  vessel.     The  Bark  Havana,  402. 

2.  The  lien  given  to  the  master,  on  his  ship,  for  his  wages,  by  Statute  of  17  & 
18  Victoria,  may  be  enforced  in  the  admiralty  courts  of  the  United  States. 

3.  If  the  marshal  do  not,  in  fact,  serve  a  warrant  to  arrest  a  vessel,  to  enforce  a 
seaman's  lien  for  wages,  by  taking  possession  of  the  vessel,  although  he  make 
return  that  he  was  prevented  from  doing  so  by  an  adverse  possession  of  the 
sheriff,  this  court  does  not  take  jurisdiction  of  the  vessel.  The  Julia  Ann, 
382. 

4.  A  vessel  being  in  the  possession  of  a  sheriff,  by  virtue  of  a  writ  of  attachment 
on  mesne  process  from  a  State  court,  and  the  marshal  holding  a  warrant  to 
jurest  the  same  vessel,  in  a  suit  by  seamen  for  wages,  the  sheriff  refused  to 
permit  the  marshal  to  take  possesson  of  the  vessel,  and  the  latter  returned  his 
precept  unexecuted.  The  court  refused  to  proceed  to  exercise  jurisdiction 
over  the  vessel.    The  Oazelle,  378. 

5.  The  admiralty  has  jurisdiction  over  policies  of  insurance.  Younger  y»  Glou- 
cester Marine  Ine.  Co,,  236. 

6.  The  courts  of  the  United  States  have  jurisdiction  over  the  offence  of  plunder- 
ing or  stealing  property  from,  or  belonging  to  a  vessel,  although  she  may  be 
lying  upon  the  shore,  and  even  if  the  property  has  been  plundered  after  it  has 
been  separated  from  the  vessel  and  thrown  upon  the  shore.  United  States  v. 
PUman,  196. 

7.  The  court  has  jurisdiction  of  all  proceedings  consequent  upon  the  judgment, 
to  obtain  satisfaction.     Campbell  v.  Hadley,  470. 

8.  Where  a  bond  for  the  gaol  liberties  is  taken,  and  duly  returned  and  enrolled, 
the  court  has  jurisdiction  of  a  petition,  in  the  natnre  of  a  scire  /ados,  upon 
such  bond.    lb. 

9.  An  offence  committed  within  the  United  States,  must  be  tried  in  the  State 
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and  jadiciAl  district  within  wMch  it  was  committed.     United  Siatet  t.  Birdj 
299. 

10.  If  committed  withoat  the  limits  of  the  United  States,  on  the  hi^  seas,  it 
must  be  tried  in  the  District  where  the  offender  is  apprehended,  or  into  idiich 
he  may  be  first  brought  in  l^gal  costody.    J6. 

11.  By  being  brought  within  a  district  is  meant  brought  in  cnstody,  and  not 
merely  being  conveyed  thither  by  the  ship  in  whicSi  the  offender  first  arrives. 
Ih. 

See  Crdcss  Act  ;  Liev,  49. 

*  LAY. 

1.  Where  the  owners  of  a  whaling-ship,  condemned  and  sold  abroad,  became 
liable  to  the  crew  for  their  lay,  the  cargo  having  been  sold  abroad,  and  the 
proceeds  embezzled  by  the  master,  interest  on  their  claim  was  allowed  to  the 
seamen,  after  demand  made  by  them  on  the  owners,  sufficient  time  having 
elapsed  for  the  arrival  and  sale  of  the  oil  and  adjustment  of  the  voyage.  Jay 
V.  AUeUj  130. 

2.  Where,  after  a  part  of  a  whaling  voyage  has  been  performed,  a  mariner  ship- 
ped in  a  foreign  port  for  the  residue  of  the  voyage,  at  a  lay  of  one-ninetaeth, 
and  performed  his  contract  and  returned  in  the  vessel  to  her  home  port : 
Hdd,  that  he  was  entitled  to  one-ninetieth  of  all  the  oil  and  other  products 
of  the  voyage  taken  during  his  time  of  service.    T}ampkin9  v.  Bowardj  167. 

3.  In  case  of  their  wrongful  discharge  by  the  master,  the  crew  of  a  whale-ship 
are  entitled  to  their  full  lay  or  share  of  the  voyage.    The  HibemiOy  78. 

4.  The  owners  cannot  deduct  from  the  share  or  lay  of  the  crew  of  a  whale-ship^ 
wrongfuUy  discharged  in  a  foreign  port,  the  amount  which  the  master  may 
have  charged  for  articles  furnished,  unless  such  charge  is  shown  to  be  coi^ 
rect.    /5. 

6.  A  seaman,  during  a  whaling  voyage,  being  appointed  a  ship-keeper,  is  there- 
after entitled  to  the  lay  of  that  station.    The  Schooner  William  Martinj  564. 

6.  Where  a  seaman  has  different  lays,  during  the  same  whaling  voyage,  he  is  to 
have  such  proportion  of  each  lay,  for  the  whole  voyage,  as  the  time  he  served 
under  such  lay  was  of  the  time  of  the  whole  voyage.    lb, 

7.  The  vessel  not  returning  home,  as  she  ought,  the  seaman  was  allowed  com- 
pensation for  his  time  and  expenses  in  returning ;  calculating  for  his  time  at 
the  rate  of  his  last  lay ;  deducting  what  he  earned,  or  might,  but  for  his  own 
neglect,  have  earned,  while  so  returning.    Ih, 

See  Seamev,  19,  28,  29 ;  Ssahek's  Wages,  23,  27,  28. 

LIBEL. 

No  statute  prohibits  the  filing  of  any  libel  within  ten  days  after  the  discharge 
of  cargo.    FrancU  v.  Bassett,  16. 

LICENSE. 

A  license  to  keep  a  ferry  under  the  Statutes  of  Massachusetts,  is  not  assignable. 
The  Maverickf  23. 

See  Fe&bt. 
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LIEN. 

1.  When  a  ship,  at  the  Ghincha  Islands,  was  In  want  of  a  chain  and  anchor,  and 
they  were  famished  bj  another  vessel,  and  the  credit  of  the  owner  of  the 
ship,  at  the  place  of  his  residence,  was  not  good  at  the  time  the  chain  and 
anchor  were  purchased,  and  had  not  been  good  for  two  years  previous,  and 
there  were  no  persons  resident  at  the  islands,  whose  business  it  was  to  lend 
money,  or  famish  supplies,  to  any  owners :  HM,  that  it  sufficiently  appeared 
that  those  supplies  could  not  have  been  obtained  upon  the  personal  credit  of 
the  owner,  and  that  a  lien  therefor  attached  upon  the  vessel.  The  Sea  Lark, 
671. 

2.  A  lien  would  arise,  without  an  express  agreement  therefor.    Ih. 

3.  There  is  nothing  in  the  case  of  Pratt  v.  Reed^  to  disturb  the  old  doctrine 
that  a  tacit  lien  arises,  when  the  circumstances  necessary  to  create  it  exist 
Ih. 

4.  The  chain  and  anchor  were  furnished  at  the  Ghincha  Islands,  in  September, 
1857,  the  libel  was  not  filed  until  September,  1859:  Held^  that  the  lien  had 
not  been  lost  by  this  delay,  it  appearing  that  the  ship  had  not  been  within  the 
United  States,  and  that  there  was  no  reasonable  opportunity  to  enforce  the 
lien,  before  the  suit  was  commenced.     lb, 

5.  The  mate  and  engineer  of  an  enrolled  steamer,  employed  in  towing  vessels 
in  and  about  the  harbor  of  Boston,  have  a  maritime  lien  upon  the  steamer  for 
their  wages.    The  Steamer  May  Queen,  588. 

6.  Such  lien  extends  to  the  boiler,  notwithstanding  the  claim  of  the  makers, 
who  put  it  into  the  steamer,  under  an  agreement  that  it  should  continue  their 
property,  until  paid  for,  with  a  right  to  remove  it,  should  any  instalment  be 
overdue,  and  instalments  are  unpaid  and  overdue.    2b, 

7.  The  lien  of  the  seamen  is  not  impaired  by  knowledge  of  such  agreement.  lb. 

8.  A  person  who  furnishes  provisions  to  a  vessel  not  in  her  home  port,  may  have 
a  lien  therefor,  although  he  knows  the  master  has  taken  her  on  shares,  and  is 
to  victual  and  man  her.     The  Monsoon,  37. 

9.  A  maritime  lien  for  materials  furnished  a  vessel  built  in  Massachusetts,  is 
not  lost  by  the  creditors  taking  the  debtor's  negotiable  promissory  note,  which 
is  produced  at  the  hearing,  and  offered  to  be  cancelled.  Page  v.  Hubbard, 
335. 

10.  A  court  of  admiralty  will  enforce  a  paramount  lien,  by  ordering  the  arrest 
and  eale  of  a  vessel  sold  on  execution  for  debt,  under  the  laws  of  Massachu- 
setts, and  from  the  proceeds  will  satisfy  the  liens,  and  then  pay  over  the  resi- 
due to  the  purchaser  under  the  sheriff's  sale.     The  GazeUe,  378. 

11.  The  lien  of  a  ship  owner  on  the  goods  of  a  charterer,  is  not  limited  by  the 
amount  of  the  penal  sum  in  the  charter-party.    The  Salem^a  Cargo,  389. 

12.  The  consignee  of  a  vessel  in  a  foreign  port,  who  furnishes  necessary  sup- 
plies on  credit,  not  having  funds  of  the  owner  in  his  hands,  may  have  a  lien 
therefor  upon  the  vessel,  notwithstanding  his  being  consignee.  The  Eliza 
Jane,  152. 

13.  No  lien  arises  by  the  maritime  law,  for  supplies  furnished  to  a  vessel  in  her 
home  port,  although  the  furnisher  have  his  residence  in  a  foreign  country. 
lb. 
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14.  As  against  bona  fide  parchasers,  withoat  notice,  tacit  liens  for  necessaries 
mast  be  enforced  with  reasonable  diligence.    The  Eliza  JanCy  152. 

15.  Soch  liens  will  be  valid^  even  against  bona  fide  purchasers,  if  there  has  been 
no  want  of  diligence  in  enforcing  them.    lb, 

16.  The  lien  of  a  material-man  is  not  lost  by  commencing  a  snit  in  personam^ 
in  the  State  coart,  and  attaching  the  vessel  therein.     The  Paul  Boggs,  369. 

17.  Nor  bj  delay  in  commencing  a  snit  in  rem,  if  the  ownership  of  the  yessel 
remains  unchanged,  or  if  there  be  only  a  colorable  transfer.    lb. 

18.  But  as  against  bona  fide  purchasers,  for  a  valuable  consideration,  there  musi 
be  reasonable  difigence  in  enforcing  the  lien.    lb. 

19.  Under  the  Massachusetts  Statute  of  1848,  chap.  290,  sec.  1,  the  lien  upon  a 
new  vessel,  for  materials  furnished,  is  only  for  those  actually  used  in  her  con- 
struction.   The  Ship  Antarctic,  206. 

20.  Where,  in  the  purchase  of  materials  to  be  used  in  the  construction  or  repairs 
of  a  vessel,  a  credit  is  given,  which  it  is  known  by  the  parties  will  expire 
before  the  completion  and  sailing  of  the  vessel,  the  lien  is  not  thereby  extin- 
guished,   lb. 

21.  There  is  no  lien  by  the  general  maritime  law,  upon  a  foreign  vessel  for  sup- 
plies, repairs  or  services,  (except  salvage  services,)  unless  they  are  supplied 
or  furnished  at  the  request  of  the  owner,  or  his  agent.  And  the  person  who 
contracts  with  the  owner  to  sapply  or  repair  a  foreign  vessel,  or  to  render  her 
any  service,  (other  than  a  salvage  service,]  is  not,  merely  by  virtue  of  hia  con- 
tract, the  agent  of  the  owner.    The  Brig  Whitaker,  229. 

22.  By  the  general  maritime  law,  there  is  no  lien  upon  a  vessel  for  supplies  in 
her  home  port.    The  LiUie  MUlSj  307. 

23.  The  lien  which  attaches  to  a  vessel  for  supplies  furnished  while  in  a  foreign 
port,  continues  as  against  bona  fide  purchasers,  and  attaching  creditors  with- 
out notice,  only  until  the  furnisher  has  had  a  reasonable  opportunity  to  enforce 
it.   lb. 

24.  The  Hen  does  not  necessarily  continue  until  the  vessel  has  returned  to  the 
place  at  which  the  supplies  were  furnished.    lb. 

25.  A  Hen  for  supplies  to  a  foreign  vessel,  must,  as  against  bona  fide  purchasers, 
be  enforced  with  due  diligence.     The  General  Jackson,  554. 

26.  Generally,  it  must  be  soon  after  the  termination  of  the  first  voyage.     J&. 

27.  An  assignment  of  his  claim  for  supplies  furnished  to  a  foreign  vessel,  by  a 
creditor,  is  not  a  waiver  of  a  lien.    lb. 

28.  A  vessel's  being  sailed  by  the  master  on  shares,  does  not  affect  the  lien  of 
the  seamen  for  their  wages.    The  Sloop  Canton,  437. 

29.  Their  knowing  that  she  was  so  sailed  makes  no  difference.    76. 

30.  The  Hen  for  wages  is  not  lost  by  delay  in  enforcing  it,  where  no  third  person 
has  acquired  any  right  to  the  vessel,  and  the  owner  has  not  been  injured  by 
the  delay.    lb. 

31.  A  vessel  was  built  in  Connecticut,  and  sold  to  a  merchant  in  New  York,  the 
purchase-money  to  be  paid  by  instalments,  and  the  builders  to  hold  the  title 
until  full  payment.  She  went  into  the  possession  and  control  of  the  purchaser, 
was  documented  in  the  name  of  the  bailders,  and  the  port  painted  on  her  stem 
was  in  Connecticut,  and  a  ship  chandler  in  the  city  of  New  York  furnished 
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necessaries  for  her  in  that  port,  not  knowing  of  any  interest,  or  possession  of 
the  purchaser :  Hddf  that  he  might  have  a  lien  as  on  a  foreign  yessel.  T?ie 
Sarah  Starry  453. 

32.  By  the  case  of  I^att  v.  Reed,  19  Howard,  359,  a  furnisher  of  necessary  sup- 
plies to  a  foreign  vessel  can  assert  no  lien  therefor,  without  proving  that  they 
could  not  have  been  obtained,  without  such  lien,  on  the  personal  credit  of  the 
owner.    lb, 

33.  In  obedience  to  this  authority,  the  libel  was  dismissed,  but  as  the  law  had 
previously  been  otherwise  understood  and  administered  here,  costs  were  re- 
fused,   lb, 

34.  Vessels  belonging  to  one  State,  when  in  the  ports  of  another,  are  deemed  so 
far  foreign  that  a  lien  for  necessary  supplies  is  given  by  the  general  maritime 
law.    The  Barque  Chusan,  39. 

35.  The  statute  of  New  York  was  not  intended  to  impair  such  liens ;  and  if  it 
were  so  intended,  it  would  be  nugatory.    lb, 

36.  Such  liens  are  beyond  the  reach  of  State  legislation.    lb, 

37.  Taking  the  negotiable  note  of  one  of  the  owners,  on  time,  is  a  waiver  of  such 
lien,  upon  the  authority  of  The  Nestor,    lb, 

38.  Where  a  new  vessel  sailed  from  Newburyport  for  Boston,  and  was  veiy  soon, 
by  stress  of  weather  and  want  of  provisions,  driven  into  the  harbor  of  Ports- 
mouth, and  on  the  day  following  left  for  Boston :  Held,  that  the  lien  given  by 
the  Massachusetts  Statute  of  1848,  chap.  290,  was  not  lost  The  Sam  Slick, 
289. 

39.  A  charge  for  materials  being  made  against  the  builder  alone,  without  nam- 
ing the  vessel,  does  not  constitute  a  waiver  of  the  lien.  Nor  is  it  conclusive 
evidence  of  an  intention  to  rely  exclusively  upon  the  personal  responsibility 
of  the  builder.    lb, 

40.  A  lien  for  repairs  or  supplies  upon  a  vessel,  under  mortgage,  and  in  posses- 
sion of  the  mortgagor,  is  valid,  and  will  be  enforced  after  the  possession  is 
transferred  to  the  mortgagee.    The  Granite  State,  277. 

41.  This  is  so,  notwithstanding  the  possession  may  have  been  given  to  the  mort- 
gagee, by  a  decree  of  a  court  of  admiralty,  in  a  suit  for  possession.    1  b, 

42.  The  lien  of  a  material-man  will  not  be  afifected  by  the  decree  in  a  petitory 
or  possessory  suit.     The  Taranto,  170. 

43.  Necessary  repairs  made  in  Massachusetts,  upon  a  vessel  belonging  to  an- 
other State,  may  create  a  lien,  both  by  the  general  maritime  law,  and  the  Mas- 
sachusetts Statute  of  1848,  chap.  290.     The  John  Walls,  Jr,,  178. 

44.  Where  a  term  of  credit  is  given,  the  lien  cannot  be  enforced  until  after  the 
expiration  of  the  credit.    lb, 

45.  Seamen  on  board  of  a  small  vessel,  under  a  coasting  license,  employed  in 
collecting  and  taking  paving  stones  from  Marshfield  and  Scituate  beaches,., 
and  conveying  them  to  Boston,  the  whole  passage  being  within  the  ebb  and 
flow  of  the  tide,  have  a  lien  upon  the  vessel  for  their  wages.     T?ie  Schooner 
Mary,  204. 

46.  The  Statute  of  Massachusetts  of  1848,  chap,  290,  gives  a  Hen  for  alterations, 
of  vessels.     The  Ferax,  180. 

47.  Where  a  sale  of  a  vessel  was  made  upon  a  condition,  upon  the  non-perform-< 
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anoe  of  wliich  she  wu  to  rerert  to  her  original  ownera,  and  the  pnrefaaser  irent 
into  possesflioni  and  made  alterations  necessaiy  for  theyojage  he  had  in  con- 
templation ;  and  snbseqnentlj,  by  the  non^performance  of  the  condition,  jhe 
yessel  reverted  to  the  original  owners :  HeU  that  the  carpenter  who  made  the 
alterations,  and  was  ignorant  of  aa  j  condition  in  the  sale,  had  a  lien  npon  the 
TesseL    The  Ferax,  180. 

48.  Laborers  employed  by  a  person  wh£  contracts  with  the  owner,  to  snpplj  or 
repair  a  foreign  vessel,  have  not  a  lien  npon  the  vessel,  for  the  price  or  valne 
of  their  labor.     The  Brig  Whiiaker,  229. 

49.  Liens  on  domestic  ships,  given  by  a  State  statute,  in  cases  of  contracts 
maritime  in  their  nature,  may  be  enforced  in  the  district  coorts  of  the  United 
States,  in  admiralty.     The  Richard  Busteed,  441. 

50.  Where  certain  goods,  shipped  at)road,  were  sold  at  an  intermediate  port,  and 
the  proceeds  applied  to  the  payment  of  freight  nnder  the  charter-party,  snch 
goods  were  not  subject  to  a  lien  for  the  charter-money  due,  on  arriving  at  the 
ultimate  port  of  destination.     The  Sdlem*s  Cargo j  389. 

See  Gabribr,  5 ;  JvaisDicrioir,  2,  3 ;  Mabitiicg  Contracts  ;  Master,  2-5, 10, 
30-32;  Pilot,  1;  Salvage,  14,  16;  Seamen,  37;  Seamen's  Wages,  10; 
Sheriff;  Sheriff's  Sale. 

LIGHTS. 

1.  There  is  no  imperative  rule  that  requires  a  sailing  vessel  to  show  a  light. 
But  if  she  neglect  to  do  so,  when  a  light  would  have  been  seen,  and  a  colliaon 
thereby  prevented,  she  will  not  recover  damages.    The  R,  B,  Forbes^  328. 

2.  Placing  powerful  lights  near  the  bows  of  a  ship,  in  such  a  position  as  to  pre- 
vent the  lookout  from  seeing  ahead,  is  blameable.    Ih, 

3.  By  the  maritime  law,  a  vessel  at  anchor  in  a  thorongh&re  in  a  dark  night,  is 
bound  to  exhibit  a  light.    Lenox  v.  Wvnifsinui  Co^  160. 

MALICE. 
See  Indictment,  2 ;  Punishment,  3. 

MANIFEST. 
See  Revenue,  3. 

MARITIME  CONTRACTS. 

1.  Persons  employed  to  load,  navigate  and  unload  a  vessel,  plying  between 
Quincy  and  Boston,  principally  for  the  transportation  of  stone,  she  being 
licensed  for  the  coasting  trade,  being  propelled  by.  sails  and  the  usual  appa- 
ratus of  a  coaster,  have  a  maritime  lien  upon  snch  vessel,  for  their  wages. 
The  Sloop  Canton,  437. 

2.  Where  the  contract  of  service  is  for  the  navigation  of  tide  waters,  and  laying 
stone  in  wharves  is  merely  incidental  and  subsidiary  to  the  principal  business, 
the  whole  service  may  be  maritime.    Ih. 

3.  But  if  the  navigation  is  merely  incidental  and  subsidiary  to  some  other  bnsi- 
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nesSf  whicli  is  not  maritime,  the  contract,  as  a  whole,  will  not  be  maritime. 
The  Sloop  Canton,  437. 
4.  Contracts  for  the  building  of  sea-going  ships  are  maritime.     The  Richard 
Busteed,  441. 

See  CONTBACT, 

MARSHAL. 

When  the  marshal  holds  a  vessel,  by  virtae  of  two  warrants  to  arrest,  in  dif- 
ferent suits,  the  custody  fees  are  to  be  charged  equally  upon  the  two  suits. 
The  John  Walls,  Jr.,  178. 

See  JuBiSDiOTioN,  3,  4;  Process,  1,  2,  4,  5 ;  Sheriff,  1,  2. 

MASTER. 

1.  The  master  of  a  yessel  cannot  vary  the  contract  made  by  his  employers  with 
the  charterers.     The  Salem^s  Cargo,  389. 

2.  He  has  no  authority,  by  signing  bills  of  lading,  to  waive  the  lien  of  the  ship" 
owner  on  the  goods  of  the  charterer ;  and  such  bills  of  lading  will  not  give  a 
right  to  persons,  who  take  them  with  knowledge  of  the  charter-party,  to  have 
the  goods  free  from  the  lien.    lb. 

3.  In  case  of  desertion  and  persistent  refusal  to  perform  duty,  the  master  may 
inflict  punishment,  and  use  means  of  coercion ;  but  they  must  not  be  such,  as 
will  be  permanently  injurious  to  the  health  or  constitution  of  the  seaman. 
United  StaUs  v.  Alden,  95. 

4.  By  the  maritime  law,  a  master  has  no  lien  on  his  ship  for  his  wages.  The 
Bark  Havana,  402. 

6.  By  Statute  of  17  k  18  Victoria,  such  a  lien  is  given  to  masters  of  British 

vessels.    lb. 
6.  On  a  voyage  from  Calcutta  to  Boston,  and  twenty-five  days  before  passing  in 

sight  of  St.  Helena,  a  seaman  fell  from  aloft  and  broke  both  legs :  Held,  that 

it  was  the  duty  of  the  master  to  have  put  into  St.  Helena,  for  the  cure  and 

relief  of  the  seaman.    Broum  v.  Overton,  462. 
7*  In  such  a  case,  also,  the  master  will  be  held  responsible  for  neglect  during 

the  passage,  and  after  reaching  Boston.    lb. 

8.  The  master  of  a  vessel  has  a  right  to  defend  his  authority.  United  States  v. 
Lunt,  311. 

9.  If,  from  the  grossly  mutinous  and  menacing  misconduct  of  the  seamen,  he 
has  reason  to  believe,  and  does  believe,  that  the  use  of  a  deadly  weapon  is 
necessary,  he  may  use  it,  although  the  necessity  be  apparent  only.    lb. 

10.  A  master  of  a  ship  having  expended  his  own  money  for  necessary  disburse- 
ments abroad,  has  a  lien  therefor,  which  may  be  enforced  afWr  the  return  of 
the  ship  to  her  home  port.    Ex  parte  Clarice,  69. 

11.  It  is  for  the  master  of  the  ship,  and  not  the  hirer,  to  determine  where  the 
different  articles  of  merchandise  offered  shall  be  placed,  and  how  proportioned. 
Rich  V.  Parrott,  358. 

12.  If  the  hirer  offer  to  furnish  goods  in  su£Bcient  quantities,  of  the  various 
kinds  required  by  charter-party,  it  is  the  duty  of  the  master  to  make  known  to 
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him  what  quantity  of  the  several  articles  will  be  necessary  to  load  the  ship,  as 
required  by  the  charter-party.    Rick  v.  Parrott,  358. 

13.  If  he  omit  to  make  that  commnnication,  the  consequence  of  such  neglect 
must  fall  upon  his  principal,  and  not  upon  the  shipper.    lb, 

14.  Any  officer  of  a  vessel  may  use  force,  when  necessaiy  to  coerce  the  perform- 
ance of  duty  by  a  seaman,  when  an  exigency  requires  immediate  obedience. 
Shorey  v.  RenneU,  407. 

15.  But  no  one  but  the  highest  officer  on  board  can  inflict  punishment  for  a 
past  offence,  for  the  purpose  of  reformation  or  example.    lb. 

16.  The  crew  of  a  vessel  have  a  right  to  the  protection  of  the  master  against 
illegal  violence  from  his  officers.    lb, 

17.  He  ought  to  listen  to  their  complaints  and  prevent  a  repetition  of  theb 
wrongs.    lb, 

18.  Where  the  master  of  a  vessel  causes  any  of  his  crew  to  be  confined  in  a 
foreign  jail,  he  ought  to  see  that  their  condition  and  treatment  there,  is  such 
as  humanity  requires.    lb, 

19.  Where  seamen  have  been  confined  on  shore,  in  jail,  the  master  ought  not  to 
inflict  punishment  on  ship-board  for  supposed  threats  uttered  in  jail,  upon 
mere  hearsay,  without  seeing  the  men  and  hearing  their  statements.     lb, 

20.  The  master  is  civilly  responsible  for  his  ill  treatment  of  the  crew  on  board 
his  ship,  notwithstanding  the  advice  and  direction  of  the  conBuL    lb, 

21.  By  charter-party,  it  was  covenanted  that  the  charterer  should  furnish  a  caigo 
of  salt  at  Buen  Ayre,  and  that  the  master  should  there  receive  it  on  board  of 
his  vessel,  and  carry  it  to  Boston.  It  was  further  agreed  that  the  master 
should  use  the  vessel's  funds,  in  the  purchase  of  the  salt :  Held,  that  the  risk 
of  there  being  salt  at  Buen  Ayre  was  upon  the  charterer.  Crabiree  v.  Clark^ 
217. 

22.  The  master  was  not  bound  to  wait  for  a  cargo,  when  there  was  no  hope  of 
obtaining  any,  and  the  delay  would  have  been  useless.    lb, 

23.  If  other  goods  could  have  been  obtained  at  Buen  Ayre,  on  freight,  to  diminish 
the  loss  to  the  charterer,  it  would  have  been  the  duty  of  the  master  to  take 
them.    lb, 

24.  But  he  was  not  bound,  for  that  purpose,  to  purchase  caigo  at  his  own  risk, 
or  go  to  other  places  to  obtain  it.    lb, 

25.  If  the  master  wrongfully  detain  clothing  of  a  seaman,  the  owners  are  not 
liable  therefor,  unless  they  have  ratified  the  act  of  the  master,  or  upon  demand 
have  refused  to  deliver  it.     The  Hibemicty  78. 

26.  By  Statute  1799,  chap.  22,  sec.  36,  the  master  of  a  vessel  arriving  from  a  for- 
eign port,  must  repair  to  the  office  of  the  chief  officer  of  the  customs,  and  there 
make  report  to  him.     United  States  v.  Randallf  546. 

27.  The  master  is  not  in  default,  if  there  be  no  such  officer,  or  no  person  in  at- 
tendance, to  receive  the  report    lb, 

28.  Trustees  holding  the  title  of  a  vessel,  and  controlling  and  managing  her  for 
the  benefit  of  others,  are  liable  for  the  wages  of  the  master.  Wtnaor  v.  Samp- 
son, 548. 

29.  Charges  by  the  owners  against  the  master,  for  passage  of  his  minor  son,— 
for  freight  of  a  piano  forte,— for  board  bill  paid  for  him, — passage  of  his  ser- 
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yant, — ^for  regulating  a  chronometer,  and  for  ose  of  extra  state-rooms  con- 
sidered and  decided  npon.     Winsar  v.  Sampson,  648. 

30.  The  master  of  a  vessel  in  the  port  of  a  State  to  which  she  does  not  belong, 
has  anthoritj,  by  virtne  of  his  office,  to  bind  his  vessel  and  owners  for  neces- 
sary supplies.     Webb  v.  Pierce,  192. 

31.  Where  the  master  of  a  vessel  in  a  port  of  a  State  to  which  she  does  not  be 
long,  had  taken  her  on  shares,  agreeing  to  victual  and  man  her,  he  had  no 
right,  as  between  himself  and  his  owner,  to  obtain  provisions  upon  the  credit 
of  his  owners.    lb, 

32.  But  third  persons,  ignorant  of  any  special  agreement,  had  a  right  to  trust  to 
the  apparent  authority  of  the  master ;  and  if  they  did  so  in  good  faith,  the 
owner  would  be  bound  personally  for  necessary  supplies  and  provisions.    lb, 

33.  It  is  at  the  option  of  the  master  of  a  vessel  in  distress,  to  accept  the  services 
of  salvors  or  not     The  Brig  Susan,  499. 

34.  The  master  of  a  ship  at  sea  is  justified  in  using  a  deadly  weapon,  to  reduce 
a  seaman  to  obedience,  only  in  cases  of  necessity.  Untied  States  v.  Colby, 
119. 

35.  The  circumstances  of  each  case  must  determine  whether  such  necessity 
exists.  Among  these  are  the  situation  of  the  ship,  and  the  manifestation  of 
a  friendly  or  hostile  disposition,  on  the  part  of  the  crew.  lb. 

36.  If  the  circumstances  are  such  as  to  induce  a  master  of  ordinary  firmness  and 
discretion,  in  the  exercise  of  an  honest  judgment,  to  believe  the  danger  to  be 
imminent,  and  to  require  the  use  of  a  dangerous  weapon,  to  reduce  to  obe- 
dience a  seaman  in  open  mutiny,  with  deadly  weapons  in  his  hands,  and  there- 
with threatening  the  lives  of  the  officers,  and  the  master  should  make  use  of  a 
deadly  weapon,  firom  good  motives,  he  will  be  justified  in  so  doing,  although 
subsequent  events  make  it  appear  that  less  severe  and  dangerous  measures 
might  have  answered  the  purpose,    lb, 

37.  The  right  of  a  master  of  a  vessel  to  primage  on  freight,  is  an  insurable  in- 
terest.   Pedrick  v.  Fisher,  565. 

38.  The  owners  are  not  bound  to  insure  such  interest.    lb, 

39.  Where  the  owners  had  promised  the  master  five  per  cent  primage  on  freight 
as  collected,  and  they  made  insurance  on  the  freight,  and  the  vessel  was  lost, 
and  no  fireight  earned,  but  the  owners  collected  their  insurance :  Held,  that  the 
master  could  not  maintain  a  suit  for  primage.    lb. 

See  Abandonvent,  1-4 ;  Action,  5,  9 ;  Charter-Pabtt,  6 ;  Colored  Seamen, 
2 ;  Condonation  ;  Deadly  Weapon  ;  Evidence,  7,  8 ;  Jurisdiction,  2  ; 
Mate,  5,  6 ;  Revolt  ;  Seamen,  4-10, 16, 17,  31,  39,  40,  44 ;  Ships  and  Ship- 
ping; Slaver,  4;  Witness,  1. 

MATE. 

1.  If  a  mate  has.  been  sufficiently  punished  for  personal  violence  towards  the 
master,  by  imprisonment,  he  ought  not  to  be  subjected  to  a  further  infliction. 
The  Olive  Chamberlain,  9. 

2.  A  mate  who  had  been  improperly  put  off  duty  by  the  master,  and  charged  by 
him,  without  sufficient  reason,  with  incompetency,  and  acts  of  impropriety. 
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is  not  thereby  justified  in  refusing  to  return  to  duty,  upon  the  order  of  the 
master.     Gladding  y.  Constant^  73. 

3.  If,  through  the  negligence  of  the  mate  of  a  vessel,  in  taking  account  of  cargo, 
a  loss  to  the  owner  has  necessarily  resulted,  he  may  be  responsible  therefor. 
The  TuskaVf  71. 

4.  But  if  a  mate,  by  mistake,  gives  drayage  receipts  for  a  greater  quantity  of 
merchandize  than  has  been  received,  and  a  bill  of  lading  is  given  for  the 
amount  of  such  receipts,  the  master  is  not  bound  to  deliver  to  the  shipper 
more  than  was  actually  received.    lb, 

5.  'If  the  master,  having  it  in  his  power  to  prove  the  error  in  the  bill  of  lading, 
voluntarily  and  without  notice  to  the  mate,  pays  to  the  consignee,  who  is  act- 
iug  only  for  the  shipper,  for  more  than  was  received,  the  mate  is  not  liable 
therefor.    lb. 

6.  Where  a  master  orders  a  second  mate  to  slush  the  masts,  or  to  take  in  light 
sails,  as  a  punishment,  when  no  offence  has  been  committed  that  wonld 
justify  it,  the  second  mate  has  a  right  to  refuse  obedience.  Faye  v.  Leelae, 
210. 

7.  A  master  has  no  right  to  imprison  a  second  mate  for  refusing  to  obey  his  order 
to  take  in  light  sails,  or  to  slush  the  masts,  as  a  punishment,  no  offence  hav- 
ing been  committed.    lb. 

8.  The  measure  of  damages,  where  a  mate  is  unjustifiably  compelled  to  leave  a 
vessel  in  a  foreign  port,  is  not  necessarily  his  wages  for  the  whole  voyage. 
Foye  V.  Dabney,  212. 

9.  In  this  case,  his  contract  wages  and  expenses  were  allowed  up  to  the  time 
when  he  might  have  reached  his  original  home  port,  deducting  what  he  had 
actually  earned,  or  might  have  earned,  but  for  his  own  choice,  on  his  passage 
home.    lb, 

10.  A  mate  having  been  wrongfully  discharged  at  Calcutta,  and  not  being  able 
to  obtain  a  situation  as  mate,  came  to  Boston  before  the  mast,  and  the  court 
allowed  him  his  expenses  and  wages  till  he  reached  Boston,  without  deduct- 
ing what  he  earned  before  the  mast.    Sheffield  v.  Pa^,  286. 

11.  A  second  mate  rightfully  displaced  from  heading  a  boat  in  the  whale  fisheiy, 
is  bound  to  perform  other  duty,  and,  upon  his  refosal  to  do  so,  may  be  pun- 
ished for  disobedience.  Morris  v.  Cornell^  62. 

12.  A  second  mate,  who  contumaciously  refuses  to  perform  duty,  may  be  le- 
moved  from  the  cabin  to  the  forecastle.    lb, 

13.  The  second  mate  being  commanded  by  the  master  to  desist  from  swearing, 
and  retorting  on  the  master  that  he  had  heard  him  swear,  and  stating  the  lan- 
guage, is  no  justification  for  the  master  violently  assaulting  and  inflicting  a 
blow  upon  the  second  mate.    lb. 

14.  If  a  second  mate,  during  the  voyage  for  which  he  had  shipped,  is  compelled 
to  leave  the  vessel  in  a  foreign  port,  because  he  would  not  submit  to  an  unjus- 
tifiable order  or  imprisonment,  it  is  a  wrongful  discharge.  Foyt  v.  Dabnefff 
212. 

See  Condonation;  Liex,  5;  Master,  14,  15;  Sbamek,  31,39,  40;  Sbamek^s 

Wages,  I,  2. 


INDEX,  641 

MATERIAL-MEN. 

See  LiE^r,  1-5,  8,  12,  13,  16-26,  32,  39,  40,  42,  47;   Promissory  Note,  2; 

Petitory  and  Possessory  Suits,  5. 

MEASURE  OF  DAMAGES. 

See  Carrier,  4;   Damages,  1,  3 ;  Mate,  8-10;   Seamek,  24-27;  Seamen's 

Wages,  24. 

MINOR. 

1.  A  minor,  without  the  knowledge  of  his  father,  concealed  himself  on  board  of 
ft  vessel  bound  on  a  whaling  voyage,  and  was  not  discovered  until  the  vessel 
was  at  sea.  The  master  soon  afterwards  put  into  Fayal,  where  he  might 
have  left  the  minor  with  the  American  consul :  Heldf  that  the  fiither  was  en- 
titled to  recover  for  the  services  of  his  son  from  the  time  the  vessel  left  Fayal* 
Luscom  V.  Osgoodf  82. 

2.  The  master  might  have  left  him  with  the  consul,  without  paying  the  three 
months  extra  wages.    lb. 

See  Consul,  1 ;  Damages,  3 ;  Desertion,  4 ;  Parent  and  Child. 

MORTGAGE. 
See  Lien,  40,  41. 

MUTINEER. 

A  mutineer,  although  severely  injured  by  a  deadly  weapon,  necessarily  used  by 
a  master  in  the  suppression  of  a  mutiny,  can  maintain  no  action  for  damages. 
Roberts  v.  Eldridgej  54. 

NEGLIGENCE. 

It  is  culpable  negligence  in  a  ferry  boat  to  run  on  a  dark  night,  through  a 
crowded  harbor,  relying  solely  on  a  brass  compass,  which  would  not  traverse 
so  well  as  a  lighter  one  which  was  on  board  at  the  time.  Lenox  v.  Wxnieim- 
met  Co.,  160. 

See  Collision,  17-19. 

NEW  TRIAL. 

1.  It  is  no  ground  for  a  new  trial,  that  incompetent  evidence  was  admitted  with- 
out objection.     United  States  v.  Flowery,  109. 

2.  A  new  trial  will  not  be  granted  merely  because  counsel  have  been  indulged 
in  too  great  latitude  in  arguing,  as  to  the  inferences  to  be  drawn  from  the 
evidence.    lb. 

OFFICER  OF  CUSTOMS. 

1.  An  officer  of  the  customs  has  jio  dispensing  power,  and  cannot  excuse  any 
person  for  neglecting  a  statute  duty.     United  States  v.  Randall^  546. 

2.  But  where  that  duty  cannot  be  performed,  by  reason  of  the  neglect  of  th^ 
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officer  to  do  that  which  is  a  prerequisite,  the  statute  is  not  violated.     UniUd 
StaUt  Y.  BandaU,  546. 

See  Master,  26,  27 ;  Ships  jlxd  SHirpno,  3. 

PARENT  AND  CHILD. 

Where  a  minor  left  his  &ther's  service  and  went  to  a  port  where  he  was  a 
stranger,  and  there  shipped  as  of  fall  age,  for  a  whaling  voyage,  dniing  which 
he  perished :  Hdd,  that  the  &ther  could  not  maintain  an  action  for  the  loss 
of  the  services  and  society  of  the  son,  arising  from  his  death,  unless  the  per- 
son who  shipped  him  knew  that  he  was  a  minor.     Cutting  v.  Seahwry^  522. 

See  MivoB. 

PART  OWNER. 

1.  Where  the  owner  of  one-fourth  of  a  whale  ship,  hefore  any  preparation  had 
been  made  for  a  new  voyage,  gave  notice  to  the  owner  of  the  major  part  that 
he  would  not  pay  any  thing  toward  outfits  or  expenses  for  a  new  voyage,  but 
did  not  say,  in  terms,  that  he  should  not  dissent  from  the  voyage,  or  apply  for 
security  for  the  return  of  his  quarter  part,  until  the  vessel  was  nearly  ready 
for  sea,  but  it  did  not  appear  that  the  major  part  owners  had  been  misled,  or 
subjected  to  any  loss  by  such  delay :  Hdd,  that  the  libellant  was  entiUed  to 
security  by  stipulation  for  the  return  of  the  vessel ;  and  that  such  return 
should  be  to  the  port  of  New  Bedford,  to  which  the  vessel  belonged.  The 
MdrengOf  506. 

2.  Where  two  persons  were  joint  and  equal  owners  of  a  vessel,  and  one  of  them, 
while  in  possession  as  ship's  husband,  improperly  left  her  in  an  unsafe  condi- 
tion, with  no  person  on  board,  and  the  other  half  owner  took  possession,  the 
court  refused  to  interfere  with  such  possession.    The  Ocean,  535. 

See  Pbactice,  8,  9. 

PAYMENT. 

1.  A  seaman  taking  the  note  of  the  master,  not  negotiable,  and  giving  a  receipt 
for  his  wages,  and  putting  the  note  in  suit,  is  not  thereby  precluded  from  pro- 
ceeding by  libel  against  the  vessel  for  his  wages.    The  Harriet,  33. 

2.  That  the  giving  of  a  negotiable  promissory  note,  for  a  pre-existing  debt,  is  to 
be  deemed  payment  of  such  debt,  is,  under  the  decisions  of  the  courts  of 
Massachusetts,  a  mere  presumption  of  fact,  which  may  be  repelled  by  any 
circumstances  showing  the  intention  of  the  parties  to  have  been  otherwise. 
Foffe  V.  Hubbard,  335. 

See  Appbofbiatiov  of  Payment,  1 ;  Promissobt  Note,  2. 

PERIL  OF  THE  SEA- 
See  Gabbier,  5-8. 

PERJURY. 
1.  Perjury  by  a  witness  under  the  statutes  (regulating  the  fishing  bounty)  may 
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be  either  by  swearing  to  a  fact,  -which  he  Imows  is  not  true,  or  to  his  know- 
ledge of  a  fact  when  he  has  no  such  knowledge.  United  SUxUs  y.  Aikins^ 
558. 

2.  Rash  swearing  to  what  is  not  tme,  is  not,  necessarily,  perjniy.    Ih» 

3.  An  intent  to  defraud  the  government,  is  not  a  necessary  element  in  this 
statute  perjury.    /&• 

See  FisHiva  Bonyrr,  24. 

PETITORY  AND  POSSESSORY  SUITS. 

1.  Where  there  is  a  contract  for  the  sale  of  a  vessel,  and  the  purchaser  is  to 
have  a  title  on  the  performance  of  a  condition,  at  a  future  day,  and  in  the 
meantime  to  have  possession;  if  the  condition  be  not  performed,  the  original 
owner  is  entitled  to  the  possession.    The  Oriole^  31. 

2.  In  a  suit  for  such  possession,  it  is  not  necessary  to  go  into  all  the  equities,  but 
only  to  ascertain  the  legal  tiUe.    Tb, 

3.  Where  sixty  persons  formed  a  voluntary  association  for  mining  and  trading 
in  California,  and  purchased  a  vessel  and  stores  for  a  voyage  to  San  Fran- 
cisco, and  took  a  conveyance  thereof  in  the  name  of  certain  persons,  as  their 
agents :  Held^  that  the  members  of  the  association  had  a  right  to  a  decree  for 
the  title  and  possession  of  the  vessel,  and  the  stores  on  board  of  her.  The 
TaraniOj  170. 

4.  A  portion  of  the  stores  which  the  association  had  not  paid  for,  and  which  had 
been  purchased  without  their  authority,  were  excepted  from  the  decree.    lb. 

6.  In  a  petitory  or  possessory  suit,  material-men  cannot  intervene  to  enforce  a 
lien  which  they  may  have  upon  the  vessel.    Ih. 

See  Absbkt  Defendant,  1,  2 ;  Lien,  41. 

PILOT. 

1.  A  pilot  who  has  proffered  his  services  to  a  vessel,  which  have  been  refused,  and 
who  is  entitied  to  fees  therefor,  by  a  statute  of  Massachusetts,  has  no  lien  upon 
the  vessel  for  such  fees.     The  Robert  J,  Mereer,  284. 

2.  When  a  vessel  is  in  such  peril  as  to  be  the  subject  of  salvage  service,  a  pilot, 
by  the  general  law,  is  not  bound  to  give  his  aid  for  mere  pilotage.  The  Brig 
Susan,  499. 

3.  If,  in  such  case,  the  vessel  hoist  her  colors  at  the  foretopmast  head,  it  will 
be  deemed  a  request  for  assistance,  although  it  be  the  usual  signal  for  a  pilot. 
lb. 

See  Collision,  16. 

PLEADING. 

1.  A  libel  in  rem,  for  a  forfeiture,  must  allege  that  the  property  has  been  seized 
by  the  collector.     The  Schooner  Silver  Spring,  551. 

2.  A  plea  of  no  forfeiture,  puts  that  allegation  in  issue,  and  if  it  be  not  proved| 
the  libel  is  not  sustained.    lb. 

3.  An  information  was  filed  against  one  case  of  stereoscopic  slides,  alleging  them 
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to  be  iodeeent  and  obsoene,  and  praying  that  they  might  be  condemned  and 
destroyed ;  the  general  issue  was  pleaded*  The  jury  fonnd  that  a  part  of  the 
slides  imported  in  the  case  were  indecent,  and  that  the  rest  were  neither  in- 
decent nor  obscene :  ffeld,  that  under  the  pleadings,  only  those  found  to  be 
indecent  could  be  condemned,  and  the  residue  must  be  acquitted.  United 
Staies  v.  One  Case  of  Stereoscopic  SlideSf  467. 

4.  If  a  verdict  finds  that  two  kind  of  slides  were  in  the  same  case,  it  is  not  a 
finding  that  they  were  in  the  same  package,  within  the  Act  of  1857,  chap.  63. 
lb. 

5.  Where  the  libellant  intends  merely  to  deny  the  truth  of  the  allegations  in  the 
answer,  a  supplemental  libel  in  replication  is  not  necessary.  But  when  the 
allegations  of  the  answer  are  intended  to  be  avoided  by  new  fiMrts,  the  mat- 
ter in  avoidance  should  be  put  upon  the  record.  Qladding  ▼.  Conaiantj 
73. 

6.  A  replication,  merely  denying  the  truth  of  the  answer,  is  not  required  in  this 
district ;  but  where  the  libellant  relies  on  new  matter  in  avoidance,  he  should 
put  it  on  the  record  by  a  supplemental  libel,  to  which  the  respondents  should 
answer.     Taber  v.  Jenny ^  316. 

7t  A  claim  for  personal  damages  cannot  be  included  in  the  same  libel  with  a 
claim  for  the  fine  recoverable  under  Statute  of  1840,  chap.  48.  KnowUon  v. 
Boss,  163. 

8.  Persons  charged  with  a  misdemeanor  may,  in  the  discretion  of  the  court,  be 
allowed  to  plead  and  defend,  in  their  absence.  The  conditions  stated,  upon 
which  this  privilege  will  generally  be  allowed.     United  States  v.  Leckiej  227. 

See  Bill  of  Ladiko,  1 ;  Gross-Libel,  1,  2;  Shipputg  Articles,  1,  2, 

PLUNDERING  AND  STEALING. 
See  Jurisdiction,  6 ;  Salvage,  14. 

POOR  DEBTORS. 
See  Imprisonment  for  Debt. 

PRACTICE. 

1.  No  statute  prohibits  the  filing  of  any  libel  within  ten  days  after  the  dischaige 
of  cargo.    Francis  v.  Bassett^  16. 

2.  The  statute  which  precludes  a  seaman  from  having  admiralty  process  for  his 
wages  against  the  vessel,  until  ten  days  after  the  discharge  of  the  cargo,  does 
not  affect  his  right  to  proceed  in  personam.     The  Commerce^  34. 

3.  Where,  in  a  libel  by  a  ship-owner  for  demurrage,  under  a  charter-party,  the 
hirer  set  up  in  defence  a  neglect  of  duty  by  the  ship-owner,  under  the  same 
contract,  he  may  elect  whether  to  take  his  remedy  wholly  in  defence,  or  wholly 
by  suit.    Nichols  v.  I'remlettf  361. 

4.  Where  a  cross-libel  was  filed,  but  insufficient  notice  given  to  the  libellant  in 
the  first  suit,  the  court  may,  in  its  discretion,  stay  proceedings  in  the  first  suit, 
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until  an  appearance  shall  be  entered,  and  other  steps  taken  in  the  second. 
Nichols  V.  TremUU,  361. 

5.  Where  a  libel  against  the  cargo  was  bronght  to  recover  the  balance  dne  under 
a  charter-party,  before  the  cargo  had  been  discharged  from  the  vessel :  Hdd^ 
that  a  previous  agreement  by  the  claimant,  that  such  a  libel  should  be  com* 
menced,  and  his  assisting  the  officer  in  arresting  the  goods,  and  afterwards 
obtaining  them  by  giving  stipulation,  without  objection,  was  a  waiver  of  any 
right  which  he  might  have  had  to  object  to  the  time  of  instituting  the  suit  as 
premature.    The  Salem's  CargOf  389. 

6.  If  the  clause  in  the  Revised  Statutes  of  Massachusetts,  chap.  117,  sec.  4,  which 
restricts  the  filing  of  a  libel  under  the  house  lien  law,  until  sixty  days  afler 
the  debt  accrues,  be  incorporated  into  the  ship  lien  statute  of  that  State,  1855, 
chap.  23  ly  it  is  not  applicable  to  proceedings  in  the  District  Court.  The 
Richard  Busieed,  441. 

7.  In  a  libel  in  rem^  for  a  forfeiture,  after  a  default,  upon  suggestion  that  the 
owners  were  unable  to  give  security  for  costs,  the  court  required  an  affidavit 
of  ownership,  inability  and  merits,  before  it  would  require  the  government  to 
make  further  proof  of  the  allegations  of  the  libel.  United  States  y.  The 
Schooner  Lion,  399. 

8.  Where  the  owner  of  one-fourth  part  of  a  ship  libels  her  to  obtain  security  for 
her  return  from  a  voyage  to  which  such  owner  will  not  assent,  the  libellant's 
part  of  the  returned  outfits  will  not  be  included  in  the  estimated  value  of  his 
part  of  the  vessel,  when  he  verbally  requests  the  court  not  to  include  them. 
The  Ship  Marengo,  506. 

9.  Whether  they  could  be  included,  if  desired  by  the  libellant,  qucere,    lb, 

10.  If  the  property  attached  in  a  suit  in  j^er^onam,  against  defendants  not  being 
within  the  district,  be  money  in  the  registry,  the  decree  will  be  satisfied  there- 
from.   Bot/d  V.  Urguhartf  423. 

11.  In  the  absence  of  the  judge  of  the  District  Court,  the  clerk  may  issue  pro- 
cess, according  to  rules  prescribed,  or  instructions  given  by  the  judge.  The 
William  Jarvis,  485. 

See  Answer,  1 ;  Asssssob,  1 ;  Bill  of  Salk  ;  Consignee,  1 ;  Costs,  3 ;  Fojl- 
HON  Attachment  |  Forfeiture,  3*5 ;  Fraudulent  Sale  ;  Indictment  ; 
Interpreter  ;  Jurisdiction,  3 ;  Lien,  10 ;  Pleading,  8 ;  Process,  1 ;  Proc- 
tor ;  Recoupment,  1-4 ;  Seamen,  30. 

PRIMAGE.  ' 

See  Master,  37-39. 

PRINCIPAL  AND  AGENT. 

Where  a  vessel  was  bought  by  an  association  of  persons,  and  a  conveyance  taken 
in  the  names  of  certain  others,  as  their  agents,  compensation  was  refused  to 
such  agents,  because  of  their  misconduct.     The  Taranto,  170. 
See  Attachment,  1 ;  Lien,  21  j  Petitory  and  Possessory  Suits,  3,  4. 
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PRIZE-MONEY. 

Where  a  vessel  is  condemned  for  a  violation  of  a  statate  of  the  United  States, 
and  a  moietj  of  the  proceeds  is  given  to  the  officers  and  crew  of  the  ship  of 
war  which  made  the  seizare,  such  moiety  is  not  to  be  paid  into  the  trearaij 
of  the  United  States,  bnt  most  be  distributed  by  the  court.  The  Glamorgan^ 
273. 

PROCESS. 

1.  Where  a  marshal  is  prevented  from  serving  a  warrant  to  arrest  a  vessel,  to 
enforce  a  seaman's  lien  for  wages,  by  an  adverse  possession  of  the  vessel  by 
the  sheriff,  under  process  from  a  State  court,  the  practice  has  been  to  wait 
until  the  sheriff's  custody  has  ceased,  and  then  for  the  marshal  to  arrest  the 
vessel.     The  Julia  Ann,  382. 

2.  Whether  the  marshal  might  have  proceeded  to  execute  his  warrant  by  force, 
and  whether  the  libellant  would  have  any,  and  what  remedy  for  his  not  doing 
so,  Qucsre*    Jb» 

3.  //  seems,  that  the  cabin  of  a  deserted  vessel,  which  comes  within  this  State 
temporarily,  is  not  "  the  last  and  usual  place  of  abode''  of  the  master,  within 
the  meaning  of  the  Act  of  Massachusetts  of  1837,  chap.  185,  prescribing  the 
service  of  applications  for  appraisal  and  sale.    lb, 

4.  In  the  execution  of  admiralty  process,  in  rem,  the  officer  should  take  and 
hold  actual  and  manifest  possession.    The  Hibemia,  78. 

6.  If  he  do  not,  he  is  not  entitled  to  charge  custody  fees,  although  he  may  have 
rendered  himself  liable  for  the  safe  keeping  of  the  vesseL    lb. 

See  Seaicbn's  Wages,  6, 14-22, 46 ;  Sheriff,  1,  2 ;  Voyage. 

PROCTOR. 

1.  During  the  pendency  of  a  suit  for  wages  by  a  seaman,  the  libellant,  without 
the  knowledge  of  his  proctor,  settled  his  claim,  receiving  only  the  wages  due. 
The  proctor  was  allowed  to  proceed  for  and  recover  costs.  The  Brig  Pland, 
11. 

2.  The  proctor  of  the  libellant  having  given  notice  to  the  respondent  that  be 
should  ask  only  for  a  decree  for  costs,  cannot  at  the  hearing,  proceed  for 
damages.    AngeU  v.  Bennett,  85. 

3.  A  proctor  who  has  commenced  a  suit  for  a  seaman  upon  a  just  claim,  may 
proceed  for  costs,  after  a  settlement  made  by  the  parties  without  his  know- 
ledge. And  this,  too,  where  the  respondent  did  not  know  at  the  moment  of 
the  settlement,  that  a  suit  had  been  commenced,  but  had  had  notice  that  the 
proctor  had  been  employed  and  might  easily  have  learnt  what  had  been  done. 
lb. 

4.  Where  a  seaman  proceeds  in  personam  for  his  wages,  immediately  upon  his 
discharge,  and  a  refusal  to  pay  them,  his  proctor  in  the  suit  may  have  a  decree 
for  costs,  notwithstanding  a  clandestine  settlement  with  his  client.  CoUint  t. 
Nickerson,  126. 

5.  After  service  of  pj^ess,  in  a  suit  by  a  seaman  against  an  officer  for  a  tori, 
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a  settlement  was  made  without  the  knowledge  of  the  libellant's  proctor,  bat 
in  good  faith,  and  when  the  situation  of  the  respondent  was  such,  that  there 
was  more  danger  of  undue  influence  upon  him,  than  upon  the  libellant :  BMj 
that  the  proctor  could  not  recover  his  costs.    JPurcell  y.  Lincoln,  230. 

6.  A  proctor  in  admiralty  cannot  release  or  compromise  a  debt  due  to  his  client, 
without  special  authority.    Boies  v.  Seahuryy  433. 

7.  But  he  is  authorized  to  receive  payment.  lb, 

8.  And  an  insufficient  amount  paid  to  a  proctor,  in  settlement,  is  a  discharge 
pro  tanto,    lb. 

See  Costs,  2 ;  Seamen,  13. 

PRODUCTION  OF  PAPERS. 

1.  Where  a  paper  has  been  entrusted  to  the  libellant  for  the  benefit  of  both  par- 
ties, the  court,  on  motion  of  the  respondent,  will  order  its  production  before 
answer,  its  inspection  being  material,  as  where  there  is  a  bipartite  agreement 
and  one  part  only  is  reduced  to  writing,  and  left  in  the  hands  of  the  libellant. 
The  Voyageur  de  la  Mer,  372. 

2.  But  where  there  was  a  contract  partly  by  parol  and  partly  by  letters,  and  one 
of  the  letters  addressed  to  the  libellant  was  in  his  possession,  the  court  will 
refuse  a  motion  by  the  respondent  for  the  production  of  the  letter  before  an- 
swer,   lb. 

PROMISSORY  NOTE. 

1.  A  seaman  taking  the  note  of  the  master,  not  negotiable,  and  giving  a  receipt 
for  his  wages,  and  putting  the  note  in  suit,  is  not  thereby  precluded  fiom  pro- 
ceeding by  libel  against  the  vessel  for  his  wages.     The  Harriet^  33. 

2.  Where  a  material  man  who  had  trusted  two  owners  of  a  vessel,  afterwards 
received  the  negotiable  note  of  one  of  them,  and  subscribed  at  the  foot  of  the 
account,  the  words  "  Rec'd  Payment:"  Held,  That  this  was primd  facie  pay- 
ment of  the  account.    Palmer  v.  Priest,  512. 

See  Lien,  37  *,  Payment,  1,  2. 

PUNISHMENT. 

1.  The  master  of  a  ship  has  a  right  to  use  coercive  measures  to  compel  obedi- 
ence to  his  lawful  orders.     United  States  v.  Alden,  95. 

2.  In  case  of  desertion  and  persistent  refusal  to  perform  duty,  the  master  may 
inflict  punishment  and  use  means  of  coercion  ;  but  they  must  not  be  such  as 
would  be  permanently  injurious  to  the  health  or  constitution  of  the  seaman, 

,Ib. 

3.  Where  the  mode  of  punishment  is  unjustifiable,  the  question  whether  it  was 
from  malice,  hatred,  or  revenge,  is  a  question  of  fact,  to  be  determined  by  the 
jury.    lb, 

4.  Knocking  a  man  down  with  a  belaying  pin  is  an  illegal  mode  of  punishment. 
Shorey  v.  RenneU,  407. 

See  Masteb,  15,  18,  19  ;  Mate,  1,  6,  7,  11  j  Seamen,  18,  40,  47. 
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REASONABLE  CAUSE. 

Certificates  of  reasonable  cause  may  be  granted  for  doubts  of  the  law.  United 
State*  y.  Twenty-six  Diamond  Rings,  294 

RECEIPTS  AND  RELEASES. 

1.  A  seaman  taking  the  note  of  the  master,  not  negotiable,  and  giving  a  receipt 
for  his  wages,  and  putting  the  note  in  suit,  is  not  thereby  precluded  from  pro- 
ceeding by  libel  against  the  vessel  for  his  wages.     The  Harriet,  33. 

2.  It  is  improper  to  require  of  a  seaman  a  receipt  in  full  of  all  claims,  as  a  con- 
dition of  the  payment  of  his  wages.  The  Commerce,  34. 

3.  A  receipt  given  by  a  seaman  in  full  of  all  demands,  will  not  bar  a  claim  for 
which  he  has  not  received  compensation.     The  Mary  Paulina,  45. 

4.  Where  a  seaman  in  a  whaling  voyage,  upon  his  discharge  in  a  foreign  port, 
signed  a  writing,  acknowledging  that  he  had  received  a  certain  sum  in  full  of 
his  share  of  the  proceeds  of  the  voyage,  and  relinquishing  all  claims  against 
the  owners,  master  and  officers :  Held,  that  the  relinquishment  was  only  of 
the  claim  for  which  he  had  received  compensation,  and  not  of  claims  for  per- 
sonal violence  committed  by  the  master.    Payne  v.  AUen,  304. 

5.  If  such  receipt  be  ambiguous,  the  ambiguity  is  not  to  prejudice  the  seaman. 
lb, 

6.  Receipts  or  releases  given  by  seamen,  even  with  all  the  solemnity  of  sealed 
instruments,  will  have  no  effect  in  a  court  of  admiralty  beyond  the  actual 
consideration  fairly  paid.     The  Bark  Ro^ah,  199. 

See  Bill  of  Lading,  10 ;  Payment,  1,  2 ;  Seamen's  Wages,  4,  5. 

RECOUPMENT. 

1.  In  a  suit  by  a  carrier  for  freight,  the  respondent  set  np  in  defence  damage  to 
the  goods.  The  court  being  of  opinion  that  the  carrier  was  liable  for  such 
damage,  and  that  it  exceeded  the  amount  of  the  freight,  dismissed  the  libeL 
Bearse  v.  Ropes,  331. 

2.  A  claim  for  damages,  by  way  of  recoupment,  for  a  neglect  of  duty  by  a  ship- 
owner, under  a  charter-party,  may  be  set  up  by  the  hirer  of  the  vessel  against 
a  libel  brought  by  the  ship-owner  for  demurrage  nnder  that  charter-party. 
Nichols  V.  Tremlett,  361. 

3.  If  the  hirer  so  avails  himself  of  such  claim,  however,  he  cannot  have  a  decree 
for  any  excess  of  his  damages  over  the  claim  of  the  libellant    lb, 

4.  In  a  suit  by  a  carrier  against  a  consignee,  for  freight,  the  consignee  having 
made  advances  upon  the  consignment,  and  received  the  goods,  may  in  defence, 
by  way  of  recoupment,  set  up  a  claim  for  damages  by  the  breach  of  his  con- 
tract by  the  carrier.    Snow  v.  Carruthj  324. 

5.  There  is  no  general  doctrine  of  set-off  recognized  in  the  admiralty.    lb, 

6.  And  if  a  respondent  set  up  a  claim  by  way  of  recoupment,  it  can  go  only  to 
diminish  or  extinguish  the  demand  of  the  libellant.    lb. 

7.  If  the  damage  sustained  by  the  respondent  exceeds  such  demand,  he  can  have 
no  decree  for  the  balance.    16. 
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8.  It  is  at  hia  election,  whether  to  set  np  his  clum  in  defencei  or  to  file  a  cross- 
libel  therefor.     Snow  ▼.  Carruth^  324. 

9.  But  if  he  set  it  np  in  defence,  by  way  of  recoupment,  and  his  damages  ex- 
ceed the  claim  of  the  libellant,  he  will  not  be  allowed  to  maintain  a  suit  for 
the  excess.   Ih. 

Spe  Practice,  3. 

RESCISSION. 
See  Consignee,  3. 

REVENUE. 

1.  The  penalty  in  sect  24  of  the  Revenue  Collection  Act,  1799,  ch.  22,  does  not 
apply  to  articles  imported  in  a  foreign  vessel,  without  being  entered  upon  the 
manifest     United  States  y.  Twenty-six  Diamond  Rings,  294. 

2.  The  vessel  must  be  owned  in  whole  or  in  part  by  citizens  or  inhabitants  of 
the  United  States,  to  make  the  penalty  attach.    Ih. 

3.  In  a  libel  of  information  against  certain  goods,  under  the  68th  section  of  the 
Revenue  Collection  Act,  (1799,  chap.  22,)  it  is  necessary  for  the  government 
to  prove  that  the  goods  were  concealed  ]  and  the  fact  that  the  goods  were  not 
entered  on  the  manifest,  was  held  not  sufficient  for  .this  purpose.    lb. 

See  Forfeiture,  2 ;  Officer  of  the  Customs,  1,  2. 

REVIEW. 

The  power  of  granting  a  review,  by  a  court  of  admiralty,  is  not  limited  to  the 
term  at  which  the  original  decree  was  passed.    Janvrin  r.  Smithf  13. 

REVOLT. 

1.  A  master  is  prevented  in  the  free  and  lawful  exercise  of  his  authority,  within 
the  meaning  of  the  Act  of  1835,  chap.  40,  defining  the  crime  of  revolt,  if  he 
be  prevented  from  carrying  into  effect  any  one  lawful  command ;  and  a  com- 
mand to  continue  the  business  of  whaling  is  primd  foxie  lawful.  United 
^ates  V.  Borden,  374. 

2.  A  combination  to  refuse  to  pursue  such  business  is  not,  of  itself,  the  intimi- 
dation required  as  an  element  to  constitute  the  crime,  but  it  may  be  the  means 
of  intimidation.    Ih, 

RULE  OP  THE  SEA. 
See  Collision,  6,  8-12. 

SALE. 

A  sale  by  order  of  the  United  States  District  Court  will  not  be  prevented  or  af- 
fected by  a  prior  sale  by  a  sheriff.     The  Julia  Ann,  382. 

See  Fraudulent  Sale  ;  Lien,  10. 
42 
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SALVAGE, 

1.  The  American  ship  Gonstitatioiiy  on  a  voyage  from  Havre  to  Charleston, 
South  Carolina,  having  on  board  a  box  of  bullion,  foundered  at  sea.  The  hox 
was  taken  on  board  of  the  Danish  brig  Urania,  bound  to  Copenhagen ;  and 
three  days  afterwards,  while  at  sea,  was  transferred  to  the  Constellation,  an 
American  ship,  bound  to  the  United  States :  Held,  that  the  bullion,  while  on 
board  of  the  Urania,  was  not  in  that  peril  required  bj  law  to  make  it  the  snbject 
of  salvage,  and  the  taking  it  on  board  of  the  Constellation  was  not  a  continoa* 
tion  of  salvage  service.    A  Box  of  Bullion^  57. 

2.  There  being  no  agreement  to  transfer  any  right  of  the  Urania  to  the  Constella- 
tion, and  the  captain  of  the  former  having  declared  himself  fully  compensated, 
no  such  transfer  is  created  by  implication  of  law.    Ih, 

3.  Hddj  that  the  Constellation  was  entitled  to  k  quantum  meruit  compensation, 
and  might  proceed  therefor  in  rem.  This  right  was  not  lost  by  delivery  of  the 
box  of  bullion  to  the  master  of  the  Constitution.    lb. 

4.  The  rule  of  giving  a  moiety  as  salvage,  in  cases  of  derelict,  is  so  flexible,  and 
has  been  so  often  departed  from,  that  it  is  nearly  abrogated.  Two  hundred 
and  ten  BarreU  of  Oit^  91. 

5.  The  amount  of  salva^  compensation  is  to  be  such  as  justice  and  policy  re* 
quire ;  and  various  considerations,  as  stated,  should  influence  the  award  of 
salvage.    More  than  five-sixths  are  given.    Ih. 

6.  It  is  essential  to  a  claim  for  salvage,  that  the  services  should  contribute  to 
ultimate  safety.     The  Whitdker,  282. 

7.  A  contract  to  labor  for  the  relief  of  a  vessel  in  peril,  at  an  agreed  compensa- 
tion, to  be  paid  at  all  events,  displaces  a  claim  for  salvage.    Ih. 

8.  An  agreement  for  a  specified  sum  is  binding  upon  the  salvor,  and  his  com- 
pensation, although  still  salvage,  is  limited  to  the  amount  agreed.    lb. 

9.  Persons  assisting  such  salvor  m'ay  maintain  a  claim  for  salvage  compensa- 
tion, if  their  right  to  payment  depends  upon  success.  But  the  court  will  take 
care  that  the  owner  of  the  property  shall,  in  such  case,  be  protected  against 
the  contrabtor,  and  shall  not  be  forced  to  pay,  in  the  whole,  more  than  the 
amount  agreed.    Ih, 

10.  Salvors  cannot  force  themselves  upon  a  vessel  in  distress,  against  the  will 
of  the  master.     The  Brig  Susanj  499. 

11.  If  the  master  of  a  vessel  in  distress  has  requested  the  assistance  of  salvors, 
by  a  signal  of  distress  or  otherwise,  and  they  have  incurred  danger,  expense, 
or  lal^or,  in  compliance  with  such  request,  and  their  aid  has  been  refused,  it 
seems  they  have  a  right  to  some  compensation,  at  least,  if  the  vessel  ulti- 
mately comes  to  a  place  of  safety.    Ih. 

12.  Where  aid  in  saving  a  vessel  from  a  sea  peril,  is  rendered  under  a  contract, 
it  is  a  salvage  service,  unless,  by  the  terms  of  the  contract,  the  compensation 
is  to  be  absolute,  and  not  contingent  upon  success.    1  b. 

13.  In  fixing  the  amount  of  salvage  compensation,  it  is  proper  to  take  into  view 
the  policy  of  encouraging  competent  persons,  on  a  dangerous  coast,  to  asso- 
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ciate  together  and  keep  themselyes  prepared  with  boats  and  other  appliances^ 
to  render  prompt  assistance  to  vessels  in  distress.     The  Brig  Stisarij  499. 

14.  A  vessel  had  been  saved  from  going  to  pieces  on  the  rocks,  bj  the  aid  of  the 
master  and  crew  of  another  vessel,  and  was  snbseqnently  stranded.  While 
the  property  on  board  was  in  the  process  of  transportation  to  the  other  vessel, 
with  their  aid,  and  still  in  danger,  the  masters  of  the  two  vessels  engaged  in 
a  fraudulent  conspiracy  to  appropriate  to  their  own  nse  a  portion  of  the  pro- 
perty saved.  Part  was  afterwards  remitted  to  the  owners.  The  master  of  the 
salving  vessel  brought  a  part  to  a  home  port,  and  concealed  it.  It  was  subse- 
quently discovered  by  other  persons,  and  seized  on  a  libel  in  behalf  of  the 
owners  and  crew  of  the  salving  vessel,  for  salvage :  JSddj  that  the  fraudulent 
conduct  of  the  master  did  not  defeat  their  claim ;  that  they  were  entitled  to 
salvage,  both  on  the  property  concealed  and  on  that  remitted,  and  had  a  lien 
on  the  former  for  the  salvage  due  on  both.     The  Missouri's  Cargoj  260. 

15.  Where  a  whale  ship,  owned  in  Fall  River,  was  wrecked  near  to  a  very  small 
and  low  sand  island,  in  the  Pacific  Ocean,  uninhabited,  and  at  a  great  distance 
from  any  other  land,  and  the  crew,  with  great  labor,  rescued  a  part  of  the  oil 
from  the  water,  and  placed  it  upon  the  island,  and  it  afterwards  came  to  a 

*  place  of  safety :  Heldf  that  the  crew  were  not  salvors.  Tfie  Holder  Borden, 
144. 

16.  With  a  brig  purchased  by  him  at  Oahu,  the  master  of  the  lost  ship  pro- 
ceeded thence  to  the  island,  and  with  much  risk  took  on  board  the  part  of  the 
crew,  and  oil,  which  had  been  left  there,  and  brought  them  safely  to  Fall 
River :  Heldj  that  the  owner  was  entitled  to  recover  compensation  for  the 
service,  over  and  above  his  expenses  and  risk,  and  had  a  lien  therefor.    lb. 

See  Master,  33 ;  Pilot,  2,  3 ;  Seamen,  46,  58 ;  Seamen's  Wages,  38,  39. 

SCIRE  FACIAS. 
See  Jurisdiction,  8. 

SEAMEN. 

1.  A  seaman  taking  the  note  of  the  master,  not  negotiable,  and  giving  a  receipt 
for  his  wages,  and  putting  the  note  in  suit,  is  not  thereby  precluded  from  pro- 
ceeding by  libel  against  the  vessel,  for  his  wages.     The  Harriet,  33. 

2.  If  seamen  really  believe,  upon  reasonable  grounds,  that  a  vessel  is  unsea- 
worthy,  and  ask  for  a  survey,  they  are  not  bound  to  go  to  sea  in  her,  till  such 
request  is  granted.     United  States  v.  Givings,  75. 

3.  And  this  is  so,  although  the  jury,  in  a  very  doubtful  case,  should  incline  to 
think  that  the  vessel  was,  in  fact,  seaworthy.    Ih. 

4.  If  the  masts  are  rotten  and  unfit  for  the  voyage,  the  crew  are  not  bound  to  go 
to  sea,  although  the  master  makes  a  verbal  promise  that  he  will  keep  in  cer- 
tain latitudes,  and  carry  certain  sail,  for  which  the  masts  are  sufficient.    Ih, 

5.  In  such  case,  seamen  may  resist  an  attempt  of  the  master  to  compel  them  to 
go  to  sea.    Ih, 

6.  If,  in  making  such  resistance,  an  individual  commits  an  unlawful  act,  he  alone 
is  liable  therefor.    Ih. 
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7.  Where  the  crew  of  a  vessel,  in  a  foreign  port,  have  reasonable  grounds  to  be- 
lieve that  she  is  nnseaworthj,  and  demand  a  survey,  the  master  baa  no  right 
to  compel  them  to  go  to  sea  without  one-     The  HibemiOf  78. 

8.  And  if  he  attempt  to  do  so,  they  may  resist.    lb, 

9.  If,  for  such  resistance,  the  master  causes  them  to  be  imprisoned  on  shore, 
and  there  leaves  them,  it  is  a  wrongful  discharge.    lb. 

10.  While  mariners  properly  remained  by  their  vessel,  if  subsistence  be  not  fur- 
nished them  by  the  master,  they  may  recover  the  amount  which  they  have 
properly  paid  therefor.     The  Gazelle,  378. 

11.  A  seaman  receiving  an  injury  in  the  performance  of  his  duties,  must  be  cured 
at  the  expense  of  the  ship.    Brown  v.  Overton,  462. 

12.  The  practice  in  the  admiralty  of  exempting  seamen  from  giving  security  fi>r 
costs,  is  on  account  of  their  presumed  inability.    WliecUley  v.  Hotchkiss,  225. 

13.  A  settlement  with  a  seaman  of  his  claim  for  damages  for  a  tort,  although 
made  after  suit  brought,  and  in  the  absence  of  his  proctor,  will  be  upheld,  if 
it  was  made  fairly  and  understandingly,  and  it  does  not  appear  that  the  con- 
sideration paid  was  inadequate.    Brooks  v.  Snell,  48. 

14.  By  their  contract,  seamen  were  bound,  until  the  vessel  should  return  ''  to  a 
final  port  of  discharge  in  the  United  States.*'  She  returned  to  New  Orleans, 
the  only  port  to  which  she  was  then  destined,  and  her  cargo  was  there  wholly 
discharged :  Held,  That  New  Orleans  was  the  final  port  of  discharge  in  the 
United  States.     The  Ship  WiUiam  Jarms,  485. 

15.  Requiring  the  seamen  to  serve  firom  New  Orleans  to  Boston,  was  a  violation 
of  their  rights,  for  which  they  were  entitled  to  an  indemnity.    /6. 

16.  If  from  the  improper  conduct  of  the  captain,  the  crew  have  good  reason  to 
believe,  and  do  believe,  that  they  will  be  subjected  to  unlawful  and  cruel  or 
oppressive  treatment,  or  that  a  great  wrong  is  about  to  be  inflicted  on  one  of 
their  number,  they  have  a  right  t  j  take  reasonable  measures  for  his^  or  their 
own  protection.     United  States  v.  Borden,  374. 

17.  What  would  be  reasonable  measures  must  depend  on  the  nature  and  extent 
of  the  wrong,  and  upon  the  means  of  prevention,  having  regard  to  the  import- 
ance of  preserving  the  authority  of  the  master  as  well  as  to  the  importance  of 
protecting  the  crew.    lb. 

18.  Incompetency  to  perform  the  duties  of  the  station  for  which  an  officer  or 
seaman  has  shipped,  is  no  justification  for  the  infliction  of  punishmeot. 
Payne  v.  AUen,  304. 

19.  Charges  on  the  lays  of  seamen  of  whaling  ships,  as  commission  for  settling 
voyage, — preparing  vessel  for  sea, — spaying  fee  to  shipping-master, — and  in- 
surance on  outfits,  will  not  be  allowed  in  admiralty,  usage  to  the  contrary 
notwithstanding.    Lovrein  v.  Thompson,  355. 

20.  If,  during  a  voyage  for  which  a  seaman  has  shipped,  he  is  wrongfully  left 
by  the  master  in  a  foreign  port,  the  owners  are  liable.    Hunt  v.  Colbum,  215. 

21.  The  payment  by  the  master  to  a  seaman  of  three  months*  extra  wages,  does 
not  exonerate  the  vessel  from  the  obligation  to  pay  for  his  return.  Bruneni 
V.  Taber,  243. 

22.  Nor  is  such  payment  to  be  charged  to  the  seaman,  if  he  has  received  no 
benefit  therefrom.    2b. 
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23.  A  seaman  is  entitled  to  be  cured  at  the  expense  of  the  ship.  Brunent  v. 
TIaberj  243. 

24.  If|  subsequent  to  a  discharge  under  duress,  a  seaman  ships  in  another  vessel, 
at  an  advanced  lay,  it  is  not  a  correct  principle  in  settling  his  claim  against 
the  first  ship,  to  reckon  full  wages  for  the  entire  voyage  of  such  ship,  and  to 
deduct  therefrom  his  earnings  in  the  second  ship  during  the  time.  Bates  v. 
Seabury,  433. 

25.  The  amount  due  at  the  time  of  his  discharge  from  the  first  ship  is  an  abso- 
lute debt.    1  b. 

26.  A  seaman  wrongfully  discharged,  is  entitled  to  an  indemnity.    lb, 

27.  In  ascertaining  such  indemnity,  subsequent  expenses  and  earnings  may  be 
taken  into  the  account.    lb. 

28.  A  charge  of  2}  per  cent,  commissions  on  sales  of  oil,  was  disallowed.    Ib» 

29.  So  also  were  charges  for  fitting  and  discharging  ship.    lb, 

30.  Interest  allowed  from  the  filiag  of  the  libel.    lb. 

31.  Where  the  crew  having  been  maltreated  by  the  mate,  without  reason,  and  one 
of  them  knocked  down  with  a  belaying  pin,  and  having  good  reason  to  appre- 
hend future  violence,  appealed  to  the  master  in  a  respectful  manner,  stating 
their  grievances,  requesting  to  see  the  consul,  and  declaring  that  they  would 
do  no  more  duty  under  the  mate — ^the  vessel  then  being  safely  in  port :  Heldy 
that  the  master  had  no  right  to  require  their  further  services  without  listen- 
ing to  their  complaints  and  taking  measures,  or  giving  assurances,  that  they 
should  be  protected  from  future  wrong  and  outrage  from  the  mate.  Shorty 
V.  Rennellf  407. 

32.  It  does  not  necessarily  follow,  because  a  wrong  is  attempted  upon  a  seaman, 
thai  he  may  use  every  kind  and  degree  of  resistance.  If  the  wrong  be  such 
as  will  admit  of  complete  indemnity,  such  resistance  cannot  be  resorted  to. 
lb. 

33.  A  seaman,  during  a  sea-elephant  voyage,  was  discharged  abroad,  and  re- 
ceived from  the  master  a  written  order,  directing  the  owner  to  pay  him  his 
share  of  all  the  proceeds  of  the  voyage :  Held,  that  reference  was  to  be  had 
to  the  shipping  articles,  not  only  to  ascertain  the  lay  set  against  the  name  of 
the  seaman,  but  also  the  mode  of  computation,  by  which  the  amount  of  his 
share  was  to  be  determined.    Mayshew  v.  Terry,  584. 

34.  During  such  voyage,  the  seaman  agreed  to  take  his  discharge,  and  to  enter 
into  the  service  of  another  ship,  but  he  being  wholly  in  the  power  of  the  mas- 
ter, and  not  allowed  the  option  of  completing  his  first  voyage;  held,  that  he 
was  not  bound  by  the  terms  of  the  discharge,  or  of  his  new  shipment,  as  to 
the  rate  of  his  compensation.    lb, 

35.  In  such  case,  the  seaman  is  entitled  to  a  quantum  meruit,  for  the  whole 
time  of  his  service,  for  both  ships,  to  be  apportioned  between  them.    lb. 

36.  The  shipping  articles  were  in  the  usual  printed  form  for  whaling  voyages, 
with  an  additional  clause  in  writing,  containing  novel  provisions  as  to  the 
mode  of  computing  the  shares  of  the  seamen :  Eeld,  that  the  seaman  was  not 
bound  by  such  new  provisions,  they  not  having  been  made  known  to  him  at 
the  time  of  the  shipment.    lb. 

37.  The  services  of  diners  and  wreckers  on  board  of  a  seagoing  vessel,  are  man- 
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time,  and  they  have  a  lien  on  the  vessel  therefor.    The  Schooner  Highlander, 
510. 

38.  It  is  not  necessary  that  a  seaman  shipping  in  a  foreign  port  should  sign 
articles.     Gladding  y.  Constanty  73. 

39.  Where  the  crew  of  a  vessel  had  been  wantonly  treated  with  great  harshness 
and  severity,  on  a  passage  from  Boston  to  a  foreign  port,  and  one  of  them, 
aft«r  arriving  at  such  port,  was,  without  cause,  severely  beaten  by  the  mate, 
and  he  thereupon  appealed  to  the  master,  claiming  to  see  the  American  consul, 
and  refusing  to  serve  longer  under  the  mate :  Heldj  that  the  seaman  had  a 
right  to  lay  his  complaint  before  the  consul,  and  that  the  master  had  no  right 
to  require  him  to  return  immediately  and  unconditionally  to  duty  under  the 
mate.    KnotDlton  v.  BosSf  163. 

40.  The  master  having  punished  the  seaman  for  refusing  so  to  return,  and 
giving  no  assurance  that  the  mate  should  be  discharged :  Heldy  that  the  sea- 
man had  a  right  to  leave  the  service  of  the  ship,  and  to  recover  his  wages  up 
to  the  time  of  his  reaching  Boston  by  another  vessel ;  and  also  damages  for 
the  punishment,  and  refusal  of  permission  to  see  the  consul.    lb. 

41.  The  owner  is  bound  by  his  contract  to  furnish  the  seamen  suitable  subsist- 
ence. What  is  suitable  depends  upon  what  is  usual  in  similar  voyages. 
Foster  v.  Sampson^  182. 

42.  Wrongfully  withholding  suitable  medicines  from  a  seaman,  or  wrongfully 
setting  him  ashore  in  a  foreign  country,  are  violations  of  the  contract  of  hiring. 
Crapo  V.  AUen,  184. 

43.  Where  a  crew  were  shipped  on  a  voyage,  "  to  a  port  or  ports  easterly  of  the 
Gape  of  Good  Hope,  or  any  other  port  or  ports  to  which  the  master  should 
see  fit  to  go,  in  order  to  procure  a  cargo,"  but  the  voyage  intended  by  the 
owners  was  a  voyage  to  Ichaboe,  to  procure  a  cargo  of  guano,  which  destina- 
tion was  concealed  from  the  seamen  *,  it  was  held,  that  the  seamen  were  not 
bound  to  work  in  loading  the  guano,  at  the  compensation  fixed  by  the  ship- 
ping-articles.    The  Brookline,  104. 

44.  The  master  having  agreed  to  pay  the  seamen  an  extra  compensation,  to  in- 
duce them  to  load  the  guano,  it  was  Jteld,  that  the  master  and  owners  were 
bound  by  that  agreement.    lb, 

45.  Heldy  also,  that  the  seamen  were  not  limited,  in  their  claim  for  compensa- 
tion, by  the  amount  agreed  upon  at  the  island, — they  having  been  brought 
there  by  deception,  and  placed  at  disadvantage  for  making  a  contract.    76. 

46.  A  seaman  may  be  a  salvor  of  his  own  vessel,  after  his  contract  for  service 
shall  have  been  dissolved.  He  may  be  absolved  from  his  allegiance  to  the 
ship  by  being  deserted  by  the  master  and  rest  of  the  ship's  company.  The 
Schooner  Triumph  and  Cargo,  428. 

47.  If  seamen,  from  an  honest  mistake  of  their  right  to  a  discharge,  peacefully 
refuse  labor,  it  will  not  justify  their  imprisonment  on  shore.  Wope  v.  Hem- 
enioayj  300. 

48.  Fishermen  on  mackerel  voyages  in  licensed  and  enrolled  vessels,  come  so 
far  within  the  general  rule  relating  to  hired  seamen,  as  to  be  entitled  to  be 
cured  at  the  ship's  expense.    Knight  v.  Parsons,  279. 

49.  It  makes  no  difSerence  as  to  the  application  of  the  rule  that  hired  seamen 
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are  entitled  to  be  cured  at  the  ship's  expense,  that  an  account  was  kept  of  the 
catchings  of  each  man,  who  was  to  be  paid  accordinglj.  The  crew  are  still 
to  be  considered  as  hired,  and  are  not  merely  joint  adventurers.  Knight  y. 
Parsons  J  279. 

50.  A  seaman  in  the  whale  fisherj,  has  no  property  in  the  oil  or  bone  taken  ; 
and  if  this  is  wrongfallj  taken  awaj  by  others,  it  is  the  right  and  duty  of  the 
owners  to  pursue  the  proper  remedy.     Taber  v.  Jenny ^  315. 

51.  lu  such  suit,  no  deduction  is  to  be  made,  because  some  of  the  seamen  have 
released  their  claim  to  the  owners.    lb. 

52.  Nor  because  the  wrong-doer  has  bestowed  labor  in  securing  and  transport- 
ing the  property,  where  that  could  have  been  done,  without  cost,  by  the 
owners.    Ih. 

53.  Nor  for  some  uncertainty,  whether  the  owner  could  have  found  and  secured 
the  property.    Ih, 

54.  A  seaman,  during  a  whaling  voyage,  being  appointed  a  shipkeeper,  is  there- 
after entitled  to  the  lay  of  that  station.     The  Schooner  WUliam  Martin^  564. 

55.  Where  a  seaman  has  different  lays,  during  the  same  whaling  voyage,  he  is 
to  have  such  proportion  of  each  lay,  for  the  whole  voyage,  as  the  time  he 
served  under  such  lay,  was  of  the  time  of  the  whole  voyage.    lb, 

56.  The  vessel  not  returning  home,  as  she  ought,  the  seaman  was  allowed  com- 
pensation for  his  time  and  expenses  in  returning;  calculating  for  his  time  at 
the  rate  of  his  last  lay ;  deducting  what  he  earned,  or  might,  but  for  his  own 
neglect,  have  earned,  while  so  returning.    i&. 

57.  The  master  and  crew,  as  the  only  means  of  escaping  from  an  island  on 
which  the  ship  was  wrecked,  and  of  saving  property,  built  a  schooner  of  thirty- 
seven  tons  burden,  and  for  this  purpose  used  remnants  of  the  wrecked  ship, 
which  were  of  no  value  to  her  owners :  Heldf  that  the  remnants  were  right- 
fully so  used,  and  that  the  schooner  was  the  property  of  the  master  and  crew 
who  built  her.     The  Holder  Bcfden,  144. 

58.  In  this  schooner  they  conveyed  the  cables  and  anchors  of  the  wrecked  ship, 
and  a  part  of  her  oil,  to  Oahu  :  Held,  that  the  master  and  crew  were  entitled, 
as  owners  of  the  schooner,  to  compensation  for  such  transportation.     lb. 

See  Action,  7 ;  Colored  Seamen  ;  Consul,  2  ;  Desertion,  5,  6 ;  Lien,  45 ; 
Master,  6,  7,  14-20,  25 ;  Receipt,  1-6 ;  Salvage,  15  ;  Shipping  Articles  ; 
Short  Allowance  ;  Usage,  2. 

SEAMEN'S  WAGES. 

1.  Forfeiture  of  wages  by  the  first  mate,  for  personal  violence  on  the  master. 
The  Olive  Chamberlain,  9. 

2.  The  owners  having  suffered  no  damage,  the  forfeiture  is  decreed  only  as  a 
penalty  for  the  offence.    lb. 

3.  Wages  are  not  forfeited  by  leaving  the  vessel,  after  the  voyage  is  ended,  and 
before  the  cargo  is  unladen.    Francis  v.  Bassett,  16. 

4.  A  seaman  taking  the  note  of  the  master,  not  negotiable,  and  giving  a  receipt 
for  his  wages,  and  putting  the  note  in  suit,  is  not  thereby  precluded  from  pro- 
ceeding by  libel  against  the  vessel,  for  his  wages.     The  Harriet,  33. 
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5.  It  is  improper  to  require  of  a  seaman  a  receipt  in  fall  for  all  claimSi  as  a  con- 
dition of  the  payment  of  his  wages.     The  Commerce^  34. 

6.  A  demand  of  wages,  and  a  refusal  bj  the  owner  to  pay  till  after  ten  days,  does 
not  constitute  a  dispute,  within  the  statute,  so  as  to  authorize  process  in  rtm 
before  the  expiration  of  the  ten  days.    /&. 

7.  Where  a  crew  shipped  on  a  voyage, ''  to  a  port  or  ports  easterly  of  the  Cape 
of  Good  Hope,  or  any  other  port  or  ports  to  which  the  master  should  see  fit 
to  go,  in  order  to  procure  a  cargo,''  but  the  voyage  intended  by  the  owners  was 
a  voyage  to  Ichaboe,  to  procure  a  cargo  of  guano,  which  destination  was  con- 
cealed from  the  seamen,  it  was  hdd<f  that  the  seamen  were  not  bound  to  work 
in  loading  the  guano,  at  the  compensation  fixed  by  the  shipping  articles.  The 
Brookline,  104. 

8.  Heldy  also,  that  the  seamen  were  not  limited  in  their  claim  for  compensation, 
by  the  amount  agreed  upon  at  the  island, — ^they  having  been  brought  there 
by  deception,  and  placed  at  disadvantage  for  making  a  contract.    lb, 

9.  Where  a  voyage  was  broken  up  by  a  sale  of  the  vessel  on  execution,  the  sea- 
men were  allowed  wages  up  to  the  time  of  the  sale,  and  compensation  for 
their  time  and  expenses  in  returning  to  their  home  port     The  GassdU,  378. 

10.  A  seaman's  lien  for  wages  is  not  defeated  by  a  previous  attachment  of  the 
vessel,  at  common  law,  in  a  State  court,  abandoned  before  the  filing  of  the 
libel.     The  Schooner  Highlander^  510. 

11.  Where  the  defence  against  an  asserted  lien  for  seamen's  wages,  is  a  re- 
nunciation thereof,  at  the  time  of  shipping,  the  court  will  require  proof  that 
the  agreement  was  fally  understood  by  the  seamen,  and  that  there  was  an 
adequate  compensation  for  the  waiver.    lb. 

12.  The  measure  of  compensation  for  the  services  of  a  green  hand,  who  shipped 
as  an  able  seaman,  when  not  competent  to  perform  the  duties  of  such  a  sea- 
man, is  not  the  wages  of  a  green  hand  for  such  a  voyage,  but  only  what  his 
services  were  actually  worth  to  the  owners.*  WheaUey  v.  Hotchkissy  225. 

13.  The  right  of  a  seaman  to  his  wages  is  perfect,  upon  the  completion  of  his 
service.     The  Ship  WUliam  Jarvisy  485. 

14.  Before  the -Statute  of  1790,  chap.  29,  sec.  6,  if  payment  was  refused,  he 
could  instantly  have  commenced  a  suit  in  personam  against  the  owners  or 
master,  or  in  rem  against  the  vessel  or  freight    lb,    * 

15.  The  Statute  of  1790,  chap.  29,  sec.  6,  aflTects  only  one  of  a  seamen's  reme- 
dies, when  payment  of  his  wages  is  refased,  viz.,  that  against  the  vesseL    lb, 

16.  It  does  not  touch  suits  in  personam,  or  against  the  freight    lb, 

17.  By  the  statute,  as  a  general  rule,  no  proceedings  can  be  had  against  the 
vessel,  until  ten  days  afler  the  right  to  wages  has  accrued.    lb, 

18.  But  there  are  three  events  in  which  such  proceedings  may  be  had  within  the 
ten  days,  viz :  (1 )  If  a  dispute  has  arisen,  (2)  If  the  vessel  has  departed  from 
the  port  of  her  discharge,  (3)  If  she  is  about  to  proceed  to  sea.  In  the  last 
two  cases,  the  statute  is  inoperative,  and  the  right  to  process  is  the  same  as  if 
it  had  never  been  passed.    lb, 

19.  The  expiration  of  ten  days,  and  a  dispute  having  arisen,  are  by  the  statute 

made  equivalent  to  each  other.    lb. 
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20.  And  upon  the  happeniag  of  either,  the  proceeding  by  sammons  to  the  mas- 
ter is  aathorized|  bat  not  required.    The  Ship  William  JarviSf  485. 

21.  It  is  optional  with  the  seaman,  whether  to  resort  to  the  preliminary  measnre 
of  summoning  the  master,  or  to  make  direct  application  for  admiralty  pro- 
cess.   1  b. 

22.  The  judge  may  order  process  against  the  vessel,  without  previous  summons 
to  the  master.    lb. 

23.  Where  a  whaling  voyage  is  from  necessity  broken  up  in  a  foreign  port,  the 
roaster,  on  request  of  the  seamen,  is  authorized  to  pay  to  them  their  respec- 
tive shares  of  the  proceeds,  by  delivering  to  them  at  such  foreign  port  portions 
of  the  oil  taken,  although  by  the  shipping  articles  the  distribution  of  proceeds 
was  to  be  made  after  the  return  of  the  vessel  to  the  home  port.  Hussey  v. 
Fields,  394. 

24.  The  measure  of  damages,  where  a  seaman  has  been  wrongfully  left  by  a 
master  in  a  foreign  port,  is  an  indemnity  for  all  he  has  lost  and  suffered. 
Hunt  V.  ColburHf  215. 

25.  This  indemnity  may  be  either  more  or  less  than  wages  and  expenses  up  to 
the  time  of  his  own  return,  or  of  the  ship^s  return  home.    lb. 

26.  The  circumstances  of  his  particular  case  will  be  examined,  to  ascertain  what 
would  be  adequate  compensation  for  the  violation  of  his  contract  by  the  mas- 
ter,   lb. 

27.  Where  a  seaman  disabled  in  the  service  of  a  whaling  ship,  is  necessarily 
left  abroad,  he  is  to  be  paid  from  the  ultimate  proceeds,  the  same  proportion 
of  his  lay  for  the  whole  voyage  as  the  time  he  served  was  of  the  time  of  the 
whole  voyage.    Brunent  v.  Taber^  243. 

28.  In  such  case  the  seaman  is  entitled  to  recover  the  expense  of  his  return.  lb. 

29.  The  payment  by  the  master  of  three  months'  extra  wages,  does  not  exonerate 
the  vessel  from  the  obligation  to  pay  for  his  return.    lb. 

30.  A  seaman  is  entitled  to  his  wages  immediately  upon  his  discharge,  and  if 
payment  be  refused,  he  may  at  once  proceed  by  suit  in  personam  therefor. 
Collins  V.  NickersoHf  126. 

31.  Seamen  in  the  whaling  service,  discharged  abroad,  are  entitled  to  the  benefit 
of  the  statute  giving  three  months'  extra  wages.    Bates  v.  Seaburi/y  433. 

32.  A  seaman  during' sickness  occasioned  by  his  own  fault,  is  not  entitled  to 
wages,  and  is  liable  for  the  expenses  of  his  subsistence;  but  not  for  the  wages 
paid  another  man  in  his  place.    Johnson  v.  Huckins,  67. 

33.  If  the  amount  necessarily  paid  to  a  substitute  during  the  seaman's  illness, 
exceed  the  latter's  wages  for  the  same  time,  quosre,  whether  the  excess  can  be 
charged  to  the  seaman  ?    lb. 

34.  In  such  case  a  seaman  cannot  be  charged  with  the  detention  of  the  vessel 
for  want  of  his  services,  it  being  in  the  power  of  the  master  to  obtain  a  sub- 
stitute and  thus  prevent  delay.    lb. 

35.  There  is  no  inflexible  rule  requiring  the  court  in  all  cases  to  withhold  wages 
for  a  wrongful  refusal  of  duty,  but  the  judge  may  look  into  the  circumstances 
and  exercise  his  discretion.     Gladding  v.  Constant,  73. 

36.  Where  a  minor,  without  the  knowledge  of  his  father,  concealed  himself  on 
board  of  a  whaling  ship,  and  was  not  discovered  till  the  vessel  was  at  sea,  but 
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was  not  left  bj  the  master  in  the  care  of  the  American  consul  at  Fajal,  the 
first  port  at  which  the  ship  touched,  to  be  returned  to  his  home,  on  a  suit 
brought  by  his  father  to  recover  compensation  for  the  minor's  serviceSi  the 
court  allowed  such  proportion  ef  the  lay  given  to  those  who  shipped  as  boys, 
as  the  time  aAer  the  ship  left  Fayal  bore  to  the  time  of  the  whole  Toyage. 
Luscom  ▼.  Osgood,  82. 

37.  The  owners  are  liable  for  the  wages  of  a  seaman  employed  by  the  master, 
notwithstanding  he  may  have  had  a  complement  of  men  without  him.    IK 

38.  In  case  of  shipwreck,  seamen  are  entitled  to  wages,  as  such,  if  by  their  exer- 
tions remnants  of  the  vessel  to  the  amount  of  the  wages  are  saved,  although 
no  freight  be  earned.     Th^  Massasoii,  97. 

39.  If,  after  a  vessel  is  cast  on  shore,  the  owner  appears  with  a  competent  force, 
supersedes  the  officers  and  takes  the  business  of  salvage  out  of  the  hands  of 
the  seamen,  and  neither  affords  them  subsistence  nor  desires  their  aid,  they 
being  willing  to  render  it,  they  may  recover  wages  in  a  suit  in  rem  against 
the  remnants  of  the  vessel.    lb. 

40.  Where  there  was  a  collision  in  the  night  time,  and  a  cry  that  the  vessel  was 
sinking,  and  a  seaman  jumped  from  his  own  to  the  other  vessel  for  safety,  and 
afterwards  endeavored  to  rejoin  his  own  without  success :  Hdd,  that  he  had 
not  incurred  a  forfeiture  of  wages.    Hanson  v.  Rotoell,  117. 

41.  Wages  were  allowed  up  to  the  time  of  leaving  his  own  vessel.    lb. 

42.  Courts  of  Admiralty  deal  with  claims  by  seamen  for  marine  services  in  the 
nature  of  wages,  in  a  manner  different  from  that  in  which  courts  of  common 
law  treat  ordinary  transactions.     The  Bark  Rajali,  199. 

43.  If  a  vessel  is  engaged  in  the  coasting  trade,  without  a  license,  and  that  fact 
is  not  known  to  a  seaman,  it  does  not  affect  his  right  to  wages.  The  Schooner 
Mary,  204. 

44.  It  is  nut  incumbent  on  a  seaman  to  examine  the  vessel's  papers  to  see  if  the 
voyage  be  legal.     lb. 

45.  Where  seamen  belonging  to  a  ship  of  war  of  the  United  States,  were  dis- 
charged therefrom  at  sea,  in  order  that  they  might  go  on  board  of  a  whaling 
ship,  which  had  received  damage,  and  was  short-handed,  to  render  assistance^ 
and  they  did  so,  and  aided  in  bringing  her  safely  into  port:  Held,  that  their  com- 
pensation was  not  to  be  limited  to  the  then  highest  rate  of  seamen's  wages, 
but  that  they  might  recover  as  for  a  salvage  service.     The  Harvest,  537. 

46.  The  statute  which  precludes  a  seaman  from  having  admiralty  process  for 
his  wages  against  the  vessel,  until  ten  days  after  the  discharge  of  the  cargo, 
does  not  affect  his  right  to  proceed  in  personam.     The  Commerce,  34. 

See  Action,  2,  7;  Costs,  2;  Damages,  3,  4;  Desertion,  2-4;  General 
Average,  1;  Lay,  1-7;  Lien,  5,  7,  28-30,  45;  Minor,  1,  2;  Pareitt  jlnd 

;.  Child;  Seamen,  19,  21,  22,  24,  25,  28,  29,  35,  37,  40,  48,  49;  Sheriff, 
1 ;  Shifpinq  Articles,  9 ;  Whaling  Business,  1,  2. 

SEIZURE. 

1.  Correspondence  between  the  collector,  secretary  of  the  treasury,  and  district 
attorney,  and  directions  to  the  latter  to  file  a  libel,  while  the  vessel  is  lying 
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within  the  collector's  district,  do  not  constitute  a  seizure  bj  the  collector. 
The  Schooner  Silver  Springy  651. 

2.  To  justify  an  officer  in  making  a  seizure  of  goods  as  forfeited,  there  must  be 
reasonable  ground  to  believe  that  some  offence  has  been  committed.  United 
Slates  V.  Cookj  213. 

3.  To  subject  a  person  to  an  indictment  under  the  Statute  of  1799,  chap.  22, 
sec.  71,  for  carrying  away  goods  alleged  to  be  under  seizure,  a  seizure  must 
have  been  lawfully  made,  and  possession  taken  and  continued  by  the  officer, 
and  the  accused  must  have  carried  the  goods  away  forcibly,  knowing  them  to 
be  under  seizure.    lb. 

SERVICE. 

Where  on  a  libel  by  a  ship  owner  for  demurrage  under  a  charter-party,  a  cross 
suit  is  instituted  by  the  hirer  for  a  neglect  of  duty  by  the  ship  owner  under 
the  same  contract,  and  the  libellant  in  the  first  suit  is  out  of  the  jurisdiction, 
notice  on  his  counsel  and  proctor  in  that  suit,  is  not  a  sufficient  service  of  the 
cross  libel.    Nichols  v.  Tremlettj  361. 

Process,  3,  4,  5  ;  Sheriff,  1,  2. 

SET  OFF. 
See  Recoupment,  5-7. 

SHERIFF. 

1.  Where  a  sheriff  holds  a  vessel  by  attachment  on  mesne  process,  to  secure 
a  debt,  it  is  proper  that  he  should  yield  possession  to  a  marshal  having  a  war- 
rant to  arrest  the  vessel,  to  enforce  a  seaman's  lien  for  wages.  The  Julia 
Ann,  382. 

2.  Where  the  sheriff's  keeper  allows  the  marshal  to  take  actual  possession,  and 
afterwards  held  the  custody  for  the  marshal,  and  also  for  the  sheriff,  and  sub- 
sequently the  marshal  sold  the  vessel  under  an  order  of  court,  the  sale  being 
made  upon  the  deck  of  the  vessel,  in  the  presence  of  the  sheriff,  and  of  the 
attorney  who  made  the  attachment,  neither  of  whom  made  any  objection  to 
the  sale :  Held,  that  the  warrant  to  arrest  was  duly  served,  and  that  the  sale 
was  valid.    lb. 

See  Jurisdiction,  4  -,  Process,  1-5. 

SHERIFFS  SALE.  " 

A  sale  by  a  sheriff  on  execution  for  debt  under  the  laws  of  Massachusetts,  has 
none  of  the  characteristics  of  an  admiralty  sale,  and  does  not  divest  para- 
mount liens.     The  Gazelle,  378. 

SHIPPER. 

See  Carrier,  3-12;  Charter  Party,  6;  Evidence,  6-8;  Master,  11-13; 

Mate,  3,  4. 
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SHIPPING  ARTICLES. 

1.  Where  a  new  clanse  in  the  shipping  articles  is  relied  upon  to  repel  a  claim 
for  wageS;  it  must  be  pleaded.    Heard  v.  Rogers,  556. 

2.  If  not  pleaded,  the  court  must  infer  that  the  articles  are  in  the  usual  form. 
lb. 

3.  A  new  clause  in  the  shipping  articles  in  derogation  of  the  general  rights  of 
seamen,  will  be  inoperative,  unless  explained  to  him,  and  an  adequate  con- 
sideration therefor  be  received  bjr  him.    lb, 

4.  A  voyage  described  in  the  shipping  articles  was  from  ^  Havre  to  New  Or- 
leans, and  thence  to  one  or  more  ports  in  Europe,  and  finally  back  to  a  port 
of  discharge  in  the  United  States,  for  a  period  not  exceeding  twelve  calendar 
months  f '  Held,  that  there  were  two  restrictions,  one  of  time,  and  the  other 
of  ports,  and  that  the  seamen  were  not  bound  for  twelve  months,  unless  the 
vessel  went  to  the  ports  in  the  order  described.     The  Ship  William  Jarvis,  485. 

6.  A  clause  in  the  shipping  articles,  authorizing  the  master  to  disrate  any  sea- 
man, whom  he  should  judge  indisposed  or  incompetent  to  his  duty,  which  had 
been  in  use  only  three  years,  and  was  not  brought  specially  to  the  notice  of 
the  seaman,  at  the  time  he  shipped,  was  held  not  to  be  binding  on  him. 
McUem  v.  Gibbs,  158. 

6.  Whether  any  length  of  use,  or  special  notice,  of  such  an  article  would  make 
the  judgment  of  the  master  conclusive,  qticere.    lb. 

7.  If  a  clause  in  shipping  articles  is  ambiguous  or  susceptible  of  two  construc- 
tions, one  favorable  and  the  other  unfavorable  to  the  seamen,  the  constmc- 
tion  favorable  to  seamen  shall  be  adopted,  it  not  being  their  fault  that  the 
owners  did  not  make  the  articles  clear.     Wbpe  v.  Hementoa^f  300. 

8.  In  a  shipping  paper,  the  words  "  voyage  from  Boston  to  Valparaiso,  or  other 
parts  of  the  Pacific  Ocean,  at,  and  from  thence  home  direct,  or  via  ports  in 
East  Indies  or  Europe,"  do  not  describe  a  voyage  with  sufficient  certainty, 
within  United  States  statutes,  made  for  the  protection  of  seamen,  and  do  not 
bind  the  seamen  to  service  after  arrival  at  Valparaiso.    lb. 

9.  Where  a  mate  had  signed  shipping  articles  for  a  voyage,  from  San  Fran- 
cisco to  Calcutta,  in  which  no  rate  of  wages  was  named,  parol  evidence  was 
admitted  to  show  that  his  contract  was  for  a  voyage  from  San  Francisco  to 
Boston,  via  Calcutta,  for  a  certain  rate  of  wages  per  month.  SheJjUtld  v. 
Page,  285. 

See  Evidence,  10, 11 ;  Lay,  2;  Seamen,  14,  33-36,  38,  43;  Seamen's  Wages, 

7,  8,  23. 

SHIPS  AND  SHIPPING. 

1.  At  Oahu,  the  master,  in  order  to  rescue  a  part  of  the  crew  lefl  on  the  island 
where  the  ship  was  lost,  and  a  quantity  of  oil  which  had  also  been  lefi  there, 
purchased  a  brig,  and  in  payment  gave  a  draft  on  Nathan  Dnrfee,  one  of  the 
owners  of  the  wrecked  ship,  who  accepted  and  paid  the  drafl :  Held,  that 
Durfee  then  became  sole  owner  of  the  brig.    The  Holder  Borden,  144. 
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2.  The  report  required  bj  Statute  1^790,  chap.  35,  sec.  1 6,  to  be  made  by  a  mas- 
ter, of  the  arrival  of  hia  vessel,  must  be  made  at  the  office  of  the  chief  officer 
of  the  customs.     United  States  v.  Gaktear^  645. 

3.  A  report  to  an  inspector,  on  board  of  the  vessel,  and  in  a  s^op  on  shore,  is 
not  a  compliance  with  the  statute.    /&. 

See  Bill  op  Lading  ;  Gabbier  ;  Charteb  Pabtt  ;  Collision  ;  Consignee  ; 
Contbact;  Demurrage;  Deviation;  Freight;  Joinder  of  Actions; 
Lien  ;  Lights;  Maritime  Contracts,  4;  Master ;  Part  Owner;  Pbtitort 
AND  Possessory  Suits;  Seamen;  Seamen's  Wages;  Supplies;  Usage; 
Voyage;  Warranty. 

SHORT  ALLOWANCE. 

1.  The  usual  standard  of  a  foil  allowance  of  bread  to  a  seaman  is  the  navy  ra- 
tion.    The  Mary  Paulina^  45. 

2.  Five  pounds  of  bread  a  week  is  a  short  allowance  within  the  Statute  of  July 
20,  1790,  sec.  9.    76. 

3.  No  over  abundance  of  meat  can  be  substituted  for  the  bread  required  by  the 
statute.    Ih, 

4.  If  there  be  a  short  allowance  within  the  statute  of  any  one  of  the  three  arti- 
cles, the  seaman  is  entitled  to  the  double  wages,    lb, 

5.  Where  a  vessel  sails  without  the  statute  quantity  of  bread,  and  the  crew  are 
put  upon  a  short  allowance  of  bread,  it  is  no  defence  to  their  claim  for  double 
wages,  that  flour  was  furnished  as  a  substitute.    Fosters,  SampsoUy  182. 

6.  Where  double  wages  are  allowed  under  the  statute,  for  such  short  allowance, 
damages  may  also  be  given  for  a  deficiency  of  other  food.    lb. 

7.  Under  the  Statute  of  1790,  chap.  29,  sec.  9,  if  there  be  a  short  allowance  of 
all  the  three  articles  at  the  same  time,  triple  extra  wages  are  given  for  each 
day.     Collins  t.  Wlieeler^  188. 

8.  The  recovery  of  such  penalty  does  not  necessarily  preclude  the  seaman  from 
recovering  damages  also,  for  a  deficiency  of  other  provisions,    lb* 

SLAVER. 

1.  Under  the  2d  section  of  the  Act  of  1818,  chap.  91,  for  the  suppression  of  the 
slave-trade,  it  is  not  necessary,  in  order  to  subject  the  vessel  to  forfeiture,  that 
the  fitment  should  be  complete.     The  Tacht  Wanderer^  515. 

2.  Nor  is  it  necessary  that  it  should  be  peculiarily  adapted  to  the  slave-trade,  if 
the  illegal  intent  be  otherwise  shown,    lb, 

3.  But  if  the  intent  is  to  be  inferred  only  from  the  (character  of  the  fitment,  the 
latter  must  be  such  as  to  prove  the  illegal  design.    lb, 

4.  When  any  person,  as  master,  fits  out  a  vessel,  with  intent  to  employ  her  in 
the  slave-trade,  she  is  liable  to  forfeiture,  although  the  owner  has  never  au- 
thorized any  such  illegal  enterprise,  and  is  ignorant  of  the  master^s  intention. 
lb. 

STATUTE. 
1.  In  a  libel  of  information  against  certain  goods  under  sec.  68,  of  the  Revenue 
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Collection  Act,  1799,  chap.  22,  it  is  necessary  for  the  government  to  prove 
that  the  goods  were  "  concealed,"  and  the  fact  that  the  goods  were  not  entered 
on  the  manifest  is  not  sufficient  for  this  purpose.  United  States  v.  I^oeniy- 
six  Diamond  Rings,  294. 

See  Administrator,  1 ;  Eyidekce,  9 ;  Lien,  43. 
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STATUTES  CITED  OR  EXPOUNDED. 

STATUTES  OF  THE   UNITED  STATES. 

Modes  of  process, 
Trials  at  common  law, 
22.  Treason,    . 
Desertion, 


sec.  34. 
sec.  1, 2, 
sec.  5. 
sec.  6. 
sec.  8. 
sec.  9. 
sec.  16. 

sec.  24, 
sec.  36. 
sec.  89. 
sec.  71. 


470 
485 
602 
535 


sec.   3. 


sec. 

1. 

sec. 

1. 

sec. 

3. 

sec 

14. 

sec. 

14. 

sec. 

2. 

sec. 

3, 

sec. 

2. 

sec. 

16. 

sec. 

19. 

sec. 

16. 

sec. 

28. 

Action  for  seamen's  wages,    16,  34,  485 

Place  of  trial  of  criminals,        .  299 
Short  allowance,       .        .  45,  182,  188 

Report  to  customs'  inspectors, .  545 

Modes  of  process,     •        .        .  470 
68.  Forfeiture  for  fraud  on  revenue,    294 

Report  of  vessel  on  arrival,       .  546 

Reasonable  cause  of  seizure,    .  485 
Carrying  away  goods  under  seizure,  213 

Poor  debtor's  oath,  .        .        .  470 

Distribution  of  prize  money,    .  274 
Discharge  of  seamen,       .        .  82, 398 

"  Three  months'  wages,"  .        .  433 

Oath  to  obtain  fishing  bounty,  232 

Distribution  of  prize  money,     .  273 

Slave  trade,      .        •        •        •  515 

Distribution  of  prize-money,      .  274 

Slave  trade,      ....  300 

Perjury, 233 

Poor  debtor's  oath,  .        •        .  470 

Plundering  and  stealing,           .  196 

Place  of  trial  of  criminals,        .  299 

Imprisonment  for  debt,     .        .  470 

Treason,           ....  608 

Malicious  imprisonment  .        .  96 

Revolt, 374 

Imprisonment  for  debt,    .        .  470 

Discharge  of  seamen,        .        .  398 
Seamen's  right  to  consult  consul,        1 64 

Fine  imposed  on  master,          •  166 

Complaint  to  consul,  *     .        •  62 

Imprisonment  for  debt,    .        .  470 

Duties,     .        .        •        •        .  186 

Forfeiture  for  fraud  on  revenue,  294 
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1849,  chap.  103,  sec.    8.  Distribntion  of  prize  money,    .  274 

1850,  chap.  80,   sec.  1.    Flogging,         ....  304 

1851,  chap.  43,  sec.  3.    "  Freight  then  pending,"  .        .  219 
1854,  chap.  30.                 <*  Additional  duty  of  100  per  ct.,"  339 
1857,  chap.  63.                 Indictment  for  importing   ob- 
scene photographs,       .        .  467 


STATUTES  OF  MASSACHUSETTS. 

Revised  Statutes,  chap.  32,  sec.  12.  Pilots,      .        .        .  284 

Revised  Statutes,  chap.  90,  sec.  58.  Sale  of  property  attached,  384 

Revised  Statutes,  chap.  97,  sec.  63.  Imprisonment  for  debt,  471 

Revised  Statutes,  chap.  117,  sec.    4.  Lien,      .        .        .  441 

Revised  Statutes,  chap.  269,  sees.  1-6.  Ferry, ...  23 

1796,  chap.    42.  Ferry, 23 

1837,  chap.  185.  Service  of  notice,         ....  382 
1848,  chap.  290.  Lien  on  ships,       .        .        .  178, 180,  206,  289 

1855,  chap.  231.  Lien  on  ships, 441 

1855,  chap.  444.  Imprisonment  for  debt,         .        •        .  470 

1856,  chap.  127,  sec.  26.  Discharge  of  seamen,       .        .  398 

1857,  chap.  141.  Imprisonment  for  debt,         •        •        .  470 
1857,  chap.  305.  Evidence, 486 


STATUTE  OP  LOUISIANA. 

''The  Black  Code,''  sec.  101.  Imprisonment  of  colored  seamen,  88,  485. 

BRITISH   STATUTE. 

17  &  18  Vict  chap.  104.  Ship-master's  lien,  402. 

STATUTE  OF  LIMITATIONS. 
Statute  of  Limitations,  or  stale  claim  in  the  admiralty.    Jay  v.  AUeUj  130. 

STEAMER. 
See  CoLUSiox,  4-6,  9. 

SUPPLIES. 

Supplies  are  necessary  when  they  are  fit  and  proper  for  the  service  in  which 
the  vessel  is  engaged,  and  such  as  a  prudent  owner  would  order.  The  Ms' 
dara,  138. 

SURVEY. 
See  Seamen,  2-4,  7. 


TENANT  IN  COMMON. 
See  Part  Owner,  2. 
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TOET. 
See  Administrator,  1 ;  AcTioir,  6. 

TOW  BOAT. 
See  Collision,  4. 

TRANSPORTATION  BOND. 

1.  An  instnimenty  not  in  the  form  of  a  bond,  with  a  penal  sum  and  condition, 
bnt  containing  the  requirements  of  the  Statute  of  1854,  chap.  30,  and  the 
obligors  not  being  prejndiced  by  the  form,  was  held  a  sufficient  bond  under 
that  statute.     Untied  States  y.  Pingree,  339. 

2.  The  transportation  bond,  under  Act  1854,  chap.  30,  sec.  6,  properly  includes 
the  original  duty,  as  well  as  the  additional  duty,  the  bond  first  given  for  the 
original  duty  being  cancelled.    lb. 

See  Duties,  6;  Treason,  602. 

TRUSTEE  PROCESS. 
See  Foreign  Attachment. 

UNSEAWORTHINESS. 
See  Seamen,  2-4. 

USAGE. 

1.  A  usage  for  vessels  to  let  go  their  warps,  upon  the  approach  of  a  steamer, 
must  be  presumed  to  be  founded  on  the  supposition  that  the  steamer  was  in 
the  rightful  use  of  the  waters  of  the  harbor.  A  usage  which  would  require 
those  who  are  in  the  legal  use  of  the  waters  as  a  highway,  to  yield  to  others 
who  are  using  them  for  an  unlawful  purpose,  will  not  be  upheld.  The  Ma- 
verick, 23. 

2.  Evidence  of  a  usage  that  the  crews  of  mackerelmen  had  not  been  treated  for 
sickness  at  the  ship's  expense,  and  had  not  desired  to  be  so,  not  allowed  to  coun- 
tervail the  general  rule,  that  hired  seamen  are  entitled  to  be  cured  at  the  ship's 
expense.    Knight  v.  ParsonSf  279. 

3.  A  usage  in  the  trade  from  Calcutta  to  Boston,  to  load  vessels  at  Calcutta  with 
fiiU  cargoes,  including  gunny  cloth  and  gunny  bags,  close  up  to  the  upper  deck, 
without  dunnage  or  air  space  at  the  top,  is  valid,  although  gunny  cloth  thus 
stowed  is  liable  to  damage  from  the  condensation  of  vapor  on  the  under  side 
of  the  upper  deck.    Lamb  v.  Parkman,  343. 

4.  By  a  charter-party,  a  vessel  was  to  proceed  to  Pictou  and  take  a  cargo  of 
coal,  to  be  furnished  by  the  hirer.  There  were  to  be  lay  days  as  customary  in 
loading,  and  the  cargo  was  to  be  received  as  customary,  and  in  case  the  ves- 
sel was  longer  detained  by  the  fault  of  the  hirer,  he  was  to  pay  to  the  carrier 
demurrage.  There  being  no  custom  allowing  a  particular  number  of  lay 
days,  but  a  peculiar  custom  as  to  the  mode  of  loading,  receiving  and  fiirnish- 
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ing  the  cargo :  Heldf  that  each  party  was  bound  to  conform  to  such  custom. 
Nichols  V.  Tremlettj  361. 
5.  There  being  but  few  berths  at  which  a  vessel  could  load,  and  the  custom  being 
for  vessels  there  to  take  their  turn,  in  the  order  of  their  arrival  at  the  port, 
and  those  which  preceded  this  vessel  being  delayed  by  a  deficiency  of  coal, 
the  turn  of  this  vessel  was  thereby  delayed :  Held,  that  the  hirer  was  respon- 
sible therefor,  such  deficiency  of  coal  having  arisen  from  its  not  being  supplied 
at  the  customary  rate  of  700  chaldrons  per  day.  76. 
See  Gabrieb,  2;  Ghabtbb  Pabtt,  10;  Seamen,  19 ;  Shipping  Abticles,  6. 

VERDICT. 

If  a  verdict  finds  facts  not  put  in  issue  by  the  pleadings,  it  is  so  far  nugatory. 

United  States  v.  Om  Case  of  Stereoscopic  Slides,  467. 

ft 

Pleading,  4. 

VOYAGE. 

An  attachment  of  a  vessel  on  mesne  process  does  not  break  up  the  voyage. 
The  OazeUe,  378. 

WAIVER. 

See  Abandonhent,  9 ;  Lien,  37,  39 ;  Masteb,  2 ;  Pbactice,  5 ;  Seamen's 

Wages,  11. 

WARRANTY. 

1.  Where  one  contracts  to  make  and  finish  a  specific  article,  as  for  histance  a 
ship,  he  impliedly  undertakes  that  the  thing  shall  be  reasonably  fit  for  use. 
Cunningham  v.  Hall,  404. 

2.  If  she  be  not  so  fit,  the  contractor  will  not  be  exonerated,  although  the  unfit- 
ness was  occasioned  by  secret  defects  in  the  materials  used.    76. 

3.  Where  the  contract  was  for  the  making  and  delivery  of  a  ship,  and  the  ship 
was  made  and  delivered,  and  immediately  sailed  on  a  foreign  voyage,  and  it 
was  found  upon  examination  at  one  of  the  ports  at  which  she  arrived  in  the 
course  of  that  voyage,  eight  months  after  her  delivery,  that  the  planks  on  her 
bottom  were  very  much  split,  and  she  had  leaked  much  in  the  course  of  her 
voyage,  and  had  met  with  no  disaster  or  strain,  sufficient  to  account  for  the 
damaged  state  of  her  planks,  it  was  held,  that  this  was  sufficient  evidence  that 
the  vessel  was  improperly  built,  and  not  reasonably  fit  for  use*    75. 

WHALE. 

1.  When  a  whale  has  been  killed,  and  is  anchored  and  left  with  marks  of  appro- 
priation, it  is  the  property  of  the  captors.     Taber  v.  Jenny,  315. 

2.  Where  such  a  whale  still  anchored,  is  afterwards  found  by  another  vessel, 
there  is  no  usage,  or  principle  of  law,  by  which  the  property  of  the  original  cap- 
tors is  divested,  even  though  the  whale  may  have  dragged  from  its  first  an- 
chorage.   Ih, 

See  Damages,  1 ;  Joindeb  or  Action. 
43 
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WHALING  BUSINESS. 

1.  In  the  whaling  business,  the  owner  is  bound  to  provide  a  suitable  yessel  to 
bring  home  the  oil.    Jay  y.  Mien,  130. 

2.  If  a  whaling  ship  be  condemned,  and  sold  abroad,  and  the  master  sell  the 
oil  and  embezzles  the  proceeds,  the  owners  are  liable  to  the  seamen  for  their 
lay.  /6. 

See  Lay;  Seamen,  19,  24,  28,  29,  60-58;  Seamen's  Wages,  23,  27-29,  31,  36. 

WITNESS. 

1.  In  a  suit  b/  the  holder  of  a  bottomry  bond,  given  by  the  master  of  a  vessel, 
in  a  foreign  port,  for  necessary  supplies,  the  master  is  a  competent  witness  to 
prove  that  the  supplies  were  furnished,  and  th&t  they  were  necessary.  The 
Medoroj  138. 

2.  Where  a  witness,  in  his  direct  examination,  had  testified  that  a  certain  per- 
son was  reputed  to  be  a  man  of  large  property,  counsel  were  permitted,  in 
cross-examination,  to  ask  in  what  such  property  was  reputed  to  consist. 
United  States  v.  Flotoeryf  109. 

See  CoMMisaioKER. 
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